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CASES 

IN  THE 

SUPREME  COURT  OF  ALABAMA. 


DECEMBER    TERM,    1879 


Murphy  v.  The  State. 

Indictment  for  Burglary. 

1.  AdrnismbilUy  of  confessions. — Althoagh  the  more  jecent  anthorities  favor 
the  admissibility  of  coDfessioos,  nnless  they  are  shown  to  have  been  made 
under  the  inSaeuce  of  promises  or  threats  on  the  part  of  an  officer  of  the  law  ; 
yet  this  court,  constrained  by  its  former  decisions,  holds  a  confession  inad- 
missible, when  induced  by  hope  or  fear  excited  in  the  mind  of  the  accused,  by 
the  represt-ntations  of  any  person  connected  with  the  prosecution,  or  with  the 
accused  himself,  who,  considering  his  relations  and  condition,  may  fairly  sup- 
pose that  such  person  has  power  to  sdcare  the  performance  of  his  promises  or 
threats ;  and  excludes  the  confessions  of  the  accused  in  this  case,  made  while 
he  was  in  jail  under  a  charge  of  burglary,  to  a  clerk  in  the  storehonse  alleged 
to  have  been  broken  and  entered,  who  was  also  a  part  owner  of  the  goods  said 
to  have  been  stolen  from  it,  and  induced  by  his  promises  not  to  prosecute  the 
accused,  and  not  to  appear  as  a  witness  against  him  nnless  compelled. 

2.  Same  ;  when  corroborated. — When  the  confession  of  the  accosed  is  cor- 
roborated by  extraneous  facts — as,  In  this  case,  by  the  discovery  of  a  part  of 
the  stolen  goods,  in  consequence  of  a  statement  made  by  him,  in  the  posses- 
sion of  a  particular  person  recently  after  the  burglary— it  is  Competent  to 
prove  to  the  jury  his  statement  and  the  corroborating  fiact  of  the  discovery  ; 
but  this  does  not  render  comi>etent  his  confession,  at  the  same  time,  that  he 
committed  tbe  burglary  and  larceny,  if  such  confession  was  improperly  pro- 
cured by  promises  or  threats. 

From  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

The  indictment  in  this  case,  which  was  found  at  the  No- 
vember term  of  said  court,  1879,  charged  that  the  defendant, 
"  Daniel  Murphy,  altos  Dan  Murphy,  iDroke  into  and  entered 
the  store-house  of  David  Weaver  and  Nathan  Daniel,  a  build- 
ing in  which  goods  and  merchandise,  things  of  value,  were 
at  the  time  kept  for  use,  sale,  or  deposit,  with  intent  to  steal." 
The  defendant  pleaded  not  guilty,  was  tried  on  issue  joined 
on  that  plea,  convicted,  and  sentenced  to  the  penitentiary  for 
the  term  of  six  years.  On  his  trial  he  reserved  the  following 
bill  of  exceptions : 

Vol.  f.xiif. 
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"  D.  Savery,  a  witness  for  the  State,  testified  that,  during 
the  month  of  July,  1879,  he  was  in  the  employment  of  Na- 
than Daniel  and  David  Weaver,  as  a  clerk  in  their  store, 
which  was  in  Perry  county,  but  not  more  than  one  hundred 
yards  from  the  Dallas  county  line ;  that  during  said  month 
of  July,  while  so  employed,  he  one  day  left  said  store-house, 
first  closing  and  locking  all  entrances  to  it,  and  leaving  no 
place  open  through  or  by  which  a  person  could  enter  without 
breaking,  unless  through  the  chimney ;  that  he  left  in  the 
said  house  a  stock  of  goods,  his  cufi-buttons,  a  finger  ring, 
and  fifty  cents  in  money,  which  were  all  things  of  value,  and 
the  goods  were  kept  for  sale  ;  that  when  he  returned  to  the 
said  store,  he  discovered  that  the  buttons,  ring  and  money 
had  been  taken  out,  the  cash-drawer  had  been  carried  out 
and  left  in  the  yard,  and  some  small  articles  of  merchandise 
had  also  been  taken  out ;  that  the  store  had  not  been  broken 
in  any  part,  so  far  as  he  could  see,  but  was  in  the  condition 
in  which  he  left  it,  with  the  exception  of  the  property  taken 
out ;  and  that  the  soot  in  the  chimney  had  been  raked  down, 
and  was  on  the  floor,  as  if  some  person  had  entered  through 
the  chimney.  A  short  time  after  this,  the  witness  said,  he 
visited  the  defendant,  w-ho  was,  at  the  time  of  his  visit,  con- 
fined in  the  jail  of  Dallas  county,  and  told  him,  that  if  he 
would  tell  him  (witness)  whether  he  was  the  person  who  en- 
tered the  store,  and  where  the  jewelry  was,  he  would  not 
prosecute  him,  and  would  not  swear  against  him  unless  forced 
to  do  so.  The  solicitor  then  asked  the  witness  to  state  what 
the  defendant  told  him  on  that  occasion ;  to  which  the  de- 
fendant objected,  because  the  confession  was  not  voluntary. 
The  court  then  directed  and  permitted  the  solicitor  to  ask 
the  witness,  whether,  in  consequence  of  information  then 
derived  from  the  defendant,  he  found  any  of  the  articles 
taken  from  the  store  ;  to  which  the  witness  answered,  that 
lie  did  :  that  the  defendant  told  him  he  had  loaned  the  cuff- 
buttons  to  George  Goldsby,  and  had  sold  the  ring  to  a  col- 
ored man  on  Mr.  Marshall's  place,  whose  name  he  did  not 
recollect ;  and  that  he  (witness)  got  the  buttons  from  said 
Goldsby,  and  the  ring  from  a  white  man  named  Blunt,  who 
was  clerking  for  Mr.  Marshall,  but  was  not  the  person  to 
whom  defendant  said  he  had  sold  it.  The  court  then  per- 
mitted the  solicitor  to  ask  the  witness  to  state  all  that  the 
defendant  said  on  that  occasion  ;  to  which  the  defendant  ob- 
jected, because  the  same  was  not  voluntary,  and  was  obtained 
from  him  upon  the  promise  that  said  witness  would  not 
prosecute  him,  and  would  not  swear  against  him  unless  forced 
to  do  so  ;  but  the  court  overruled  the  objection,  and  per- 
mitted the  witness  to  state  all  that  the  defendant  told  him  ; 
Vol.  I.XIII. 
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to  which  the  defendant  excepted.  The  witness  then  testi- 
fied, that  on  that  occasion,  and  after  this  promise,  the  defend- 
ant told  him  that  he  was  the  person  who  entered  the  said 
8tor5;  to  which  evidence  the  defendant  objected,  because 
such  confession  was  not  voluntary,  but  was  obtained  from 
him  on  the  said  promise  of  the  witness ;  but  the  court  over- 
ruled the  objection,  and  admitted  the  evidence  ;  to  which  the 
defendant  excepted.  This  being  all  the  evidence,  the  de- 
fendant moved  the  court  to  exclude  from  the  jury  the  con- 
fession that  he  was  the  person  who  entered  the  store,  be- 
cause the  same  was  not  voluntary ;  but  the  court  overruled 
said  motion,  and  the  defendant  excepted.  The  defendant 
then  asked  the  court  to  admit  said  confession  only  for  the 
purpose  of  showing  that  the  property  taken  from  the  store- 
house, and  recovered  by  the  witness,  was  discovered  con- 
formably with  the  information  obtained  by  the  witness  from 
the  defendant ;  because  the  same  was  not  voluntary,  and  was 
obtained  upon  the  said  promise  of  the  witness.  But  the 
court  overruled  this  motion,  also,  and  allowed  the  evidence 
to  go  to  the  jury  without  restriction ;  to  which  the  defendant 
excepted." 

H.  8.  D.  Mallory,  for  the  defendant,  cited  the  case  of 
Bristei-  v.  The  State,  26  Ala.  107. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited 
Brijsfer  v.  The  Stale,  26  Ala.  107 ;  Sampson  v.  The  State^  54 
Ala.  241 ;  Hudson  v.  Tlit  Stcde,  9  Yerger,  408 ;  The  State  y. 
i?rtdfc,  2  Barring.  530. 

BRICKELL,  C.  J. — It  may  be,  if  the  confession  of  a  pris- 
oner, or  a  person  charged  with  a  criminal  offense,  is  obtained 
by  promises  of  favor,  made  by  one  who  is  known  to  him  to 
have  no  connection  with  the  prosecution,  no  interest  in  it, 
and  no  power  to  control  it,  that  it  will  be  received  in  evi- 
dence ;  and  it  is,  perhaps,  true,  that  the  more  recent  author- 
ities favor  the  admissibility  of  confessions,  unless  it  is  shown 
that  they  were  made  under  inducements  held  out,  or  threats 
made,  by  a  person  having  authority — an  officer  of  the  law. 
1  Wharton's  Cr.  Law,  §§  686-92.  Wo  feel  constrained  by 
our  former  depisions  to  hold,  that  a  confession  induced  by 
hope  or  fear,  excited  in  the  mind  by  the  representations  of 
any  one  connected  with  the  prosecution,  or  connected  with 
the  accused,  who  may,  considering  his  relations  and  condi- 
tion, be  fairly  supposed  by  him  to  have  power  to  secure  him 
whatever  of  benefit  is  promised,  or  to  influence  the  threat_ 
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ened  injury,  cannot  be  regarded  as  voluntary,  and  ought  not 
to  be  received  in  evidence. 

The  confessions  in  this  case  were  fnade  to  a  person  who 
was  engaged  as  a  clerk  in  the  store-house  alleged  to  have 
been  broken  and  entered,  and  the  owner  of  a  part  of  the 
goods  said  to  have  been  stolen  therefrom.  They  were  made 
while  the  prisoner  was  in  jail,  and  upon  promises  that  he 
(the  clerk)  would  not  prosecute  him,  and  would  not  appear 
as  a  witness  unless  compelled.  It  would  be  a  departure 
from  the  current  of  our  former  decisions,  which  have  not 
favored  the  admissibility  of  confessions,  unless  plainly  shown 
to  be  voluntary — uninfluenced  by  hope  or  fear— to  pronounce 
these  confessions  admissible  evidence. 

2.  But  it  is  insisted  for  the  State,  and  that  was  the  view 
of  the  Circuit  Court,  that  the  confessions  were  admissible, 
because  part  of  the  property  stolen  was  found  in  the  hands 
of  persons  to  whom  the  prisoner  stated  he  had  disposed  of 
it.  There  is  much  of  obscurity  and  confusion  in  the  law  re- 
lating to  the  admissibility  of  confessions.  The  cases  are 
conflicting  and  irreconcilable,  and  the  statements  of  princi- 
ples by  the  most  approved  text-writers  are  not  always  har- 
monious and  consistent.  We  do  find  it  stated  in  judicial  de- 
cisions, that,  although  confessions  have  been  obtaiijed  under 
the  influence  of  threats  or  promises,  they  are  admissible,  and 
will  support  a  conviction,  if  attended  by  extraneous  facts  cor- 
roborating their  truth  ;  for  instance,  if,  in  a  case  of  homicide, 
the  body  is  found  where  the  prisoner  in  his  confession  stated 
it  was  ;  or  if,  in  a  case  of  larceny,  the  stolen  goods  are  found 
where  he  stated  they  were  concealed. — Aikin  v.  T'he  State, 
35  Ala.  399 ;  The  State  v.  Brick,  2  Harr.  530.;  The  State  v. 
Crank,  2  Bailey,  77.  The  correct  principle,  however,  is  as 
stated  by  Wharton :  "  Although  confessions,  obtained  by 
threats  or  promises,  are  not  evidence,  yet,  if  they  are  at- 
tended by  extraneous  facts,  which  show  that  they  are  true, 
any  such  facts  which  may  be  thus  developed,  and  which  go 
to  prove  the  existence  of  the  crime  of  which  the  defendant 
was  suspected,  will  be  received  as  testimony :  e.  g.,  where  the 
party  thus  confessing  points  out  or  tells  where  the  stolen 
property  is  ;  or  when  he  states  where  the  deceased  was 
buried  ;  or  gives  a  clue  to  other  evidence  which  proves  the 
case."— 1  Wharton's  Am.  Cr.  Law,  §  G95  ;  1  Phill.  Ev.  412  ; 
1  Greenl.  Ev.  §§  231-2.  It  is  not  the  entire  confession,  how- 
ever, which  may  be  received :  it  is  only  so  much  of  it  as  re- 
lates strictly  to  the  material  fact  discovered,  that  may  be 
given  in  evidence ;  for  the  fact  discovered  has  a  reasonable 
tendency  to  confirm  that  part  of  the  confession,  and  to  ex- 
clude the  idea  of  its  fabrication  under  undue  influences. 
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3  Russ.  419 ;  WmickshalVa  case,  1  Leach,  298,  case  127 ;  Deaih- 
ridge  v.  The  State,  1  Sneed,  75. 

In  the  case  last  cited,  the  prisoner  was  indicted  for  the 
arson  of  a  store-house ;  and  under  threats  and  promises,  he 
made  confessions  of  complicity  in  the  crime,  and  pointed 
out  where  goods  stolen  from  the  house  were  concealed.  The 
entire  confession  had  been  received  on  his  trial,  and  errone- 
ously, as  was  decided  by  the  Supreme  Court.  After  stating 
the  principle  as  it  is  stated  in  Russell  on  Crimes,  the  court 
said  :  "  It  was  competent  to  prove  that  the  prisoner  stated, 
or  pointed  out,  the  place  where  the  goods  might  be  found, 
and  that  the  goods  were  found  at  the  place  indicated  by  him. 
That  is  all  of  the  confession,  in  such  case,  that  is  competent ; 
and  it  becomes  so  only  from  the  fact  that  its  truth  is  verified 
by  the  discovery  of  the  goods.  But,  if  the  prisoner  had 
stated,  at  the  same  time,  that  he  had  taken  the  goods  from 
the  burning  house,  and  put  them  there,  that  would  be  in- 
competent as  evidence ;  it  being  part  of  extorted  or  improper 
confession."  Applying  this  rule  to  the  evidence  in  this 
cause,  it  was  proper  to  leave  to  the  consideration  of  the  jury 
the  fact  that,  in  consequence  of  the  statement  made  by  the 
prisoner,  a  part  of  the  stolen  goods  were  found  in  the  posses- 
sion of  a  particular  person,  recently  after  the  burglary ;  but 
not  his  acknowledgment  that  he  had  broken  and  entered  the 
store,  oi  that  he  had  stolen  the  goods.  These  are  facts  the 
jury  must  collect  or  not  from  all  the  circumstances  of  the 
case,  and  they  are  not  to  be  aided  by  confessions  extorted 
from  the  excited  hopes  of  the  prisoner. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 
The  prisoner  will  remain  in  custody,  until  discharged  by  due 
course  of  law. 


Lockett  V.  The  State. 

Indictment  for  Arson. 

1 .  Sttfficiency  of  inrlictmeni  in  description  of  building  burned.  —In  an  indict- 
ment for  arson"  (Code,  $  4347),  the  bnilding  bnmed  mnj*  properly  be  described 
afl  '*  the  jiiil  of  TulladeRa  county,  which  said  jail  or  building  was  erected  for 
public  UBe,"  without  further  description  or  averment  of  ownerihip. 
.  2.  Accomplice,  exnmined  us  to  matters  criminating  Aimsey.— Wht-n  an  accom- 
plice consents  to  testify  as  a  witness  for  the  State,  he  can  not  n?fu»e  to  answer 
a  question  because  his  answer  may  crimiuate  himself;  but  this  rule  only  ex- 
tends to  questions  concerniug  matters  about  which  he  has  alrf«dy  testified. 

3.     Arson;  what  constitutes.— If  a  prisoner,  confined  in  the  coonty  jail,  set 
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firo  to  the  building,  with  the  intent  only  to  burn  a  hole  through  which  he  may 
escape,  not  intending  that  the  building  should  be  further  damaged,  he  is 
guilty  of  arson. 

4.  Admissibility  of  indictments  as  evidence.— The  indictments  pending  against 
the  prisoners  at  the  time  of  their  attempt  to  escape  by  burning  the  jail,  are 
admissible  evidence  againat  one  of  them  on  his  trial  under  indictment  for  the 
arson. 

5.  Accomplice;  hoio  corroborated. — When  a  conviction  of  felony  is  sought 
on  the  testimony  of  an  accomplice,  there  must  be  corroborative  evidence  tend- 
ing to  connect  the  defendant  with  the  commission  of  the  crime  (Code,  $4894); 
and  when  there  is  such  corroborative  evidence,  it  is  for  the  jury  to  decide  the 
effect  to  which  it  is  entitled. 

From  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  Louis  Wyeth. 

The  indictment  in  this  case  contained  two  counts  ;  the  first 
charging  that  John  Lockett  and  Joseph  Gantt,  alias  Joe 
Gantt,  "  did  willfully  set  fire  to,  or  burn,  the  jail  of  Talla- 
dega county,  which  said  jail  was  erected  for  public  use ;" 
and  the  second,  that  they  "  did  willfully  set  fire  to,  or  burn, 
the  jail  of  Talladega  county,  of  State  aforesaid,  which  said 
jail  or  building  was  erected  for  public  use."  No  objection 
was  raised  to  the  indictment,  so  far  as  the  record  shows. 
John  Lockett,  being  on  trial  alone,  pleaded  not  guilty,  and 
was  tried  on  issue  joined  on  that  plea.  During  his  trial  he 
reserved  the  following  bill  of  exceptions  to  the  several  rulings 
of  the  court : 

"  Tlie  State  introduced  Richard  Cox  as  a  witness,  who 
testified,  that  he  knew  the  defendant,  and  also  knew  Joe 
Gantt,  and  had  been  in  jail  with  them  for  several  months ; 
that  he  was  in  jail  sometime  in  August,  1879,  when  it  was 
alleged  to  have  been  set  on  fire ;  that  Joe  Gantt,  John  Lock- 
ett, Frank  Dawson,  William  Herd,  Gus  Wynn  and  himself, 
said  Cox,  were  all  in  the  same  cell ;  that  he  saw  Joe  Gantt 
kindle  the  fire,  by  which  the  jaU  was  burned ;  that  the  fire 
was  kindled  by  means  of  matches,  which  said  Gantt  had 
about  his  person  ;  that  John  Lockett  did  not  take  any  part 
in  the  burning,  except  to  hand  Gantt  some  splinters  near  the 
door  of  the  jail,  which  Gantt  asked  him  to  hand  to  him,  and 
which  Gantt  used  in  kindling  the  fire.  Said  witness  stated, 
on  cross-examination,  that  he  had  been  indicted  separately 
for  burning  the  jail,  but  at  a  different  time,  and  was  impris- 
oned on  a  charge  of  assault  and  battery  with  a  weapon  at 
the  time  of  the  alleged  burning  with  which  the  defendant  is 
charged ;  that  *  the  scheme '  of  burning  the  jail,  as  a  means 
of  escape,  '  had  been  talked  about  among  us  all,'  and  the  plan 
was  to  burn  a  hole,  and  escape  through  the  opening  thereby 
made.  The  defendant's  counsel  asked  the  witness,  if  he  did 
not  assist  Joe  Gantt  to  kindle  the  fire  by  which  the  jail  was 
burned;  but  the  court  thereupon  stated  to  the  witness,  that 
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he  was  not  bound  to  answer  that  question^  unless  he  chose 
to  do  so ;  and  the  witness  refused  to  answer  the  question. 
The  defendant  asked  the  court  to  compel  the  witness  to 
answer  the  question,  and  excepted  to  the  refusal  of  the  court 
to  do  so.  The  witness  further  testified,  that  he  was  lying 
down  on  the  floor  of  the  cell,  and  saw  Joe  Gantt  kindle  the 
fire. 

"  Frank  Dawson,  another  witness  for  the  State,  testified 
that  he  was  in  the  jail  at  the  time  it  was  said  to  have  been 
burned ;  that  it  was  set  fire  to  one  night  in  August,  1879 ; 
that  Joe  Gantt  was  the  man  who  kindled  the  flame  ;  did  not 
see  John  Lockett  take  any  part  in  kindling  the  fire  ;  heard 
Gantt  ask  him  to  hand  him  some  splinters,  but  did  not  know 
whether  he  did  so  or  not.  Witness  stated,  on  cross-examin- 
ation, that  the  scheme  of  burning  the  jail,  for  the  purpose  of 
escaping,  had  been  discussed  by  all  the  prisoners,  nimself 
among  the  number,  for  several  months  before  it  was  done ; 
did  not  remember  whether  or  not  any  thing  had  been  said 
among  the  prisoners  concerning  the  Durning  the  day  before 
it  occurred  ;  was  lying  on  his  bed  in  the  cell,  and  looking  at 
Gantt,  at  the  time  the  splinters  were  lit  by  Gantt  as  afore- 
said. 

"  Gus  Wynn,  another  witness  for  the  State,  testified  that 
he  was  in  the  jail  at  the  time  it  is  charged  that  John  Lockett 
and  Joe  Gantt  set  fire  to  it ;  saw  Gantt  strike  a  match,  and 
kindle  the  flame ;  John  Lockett  handed  him  some  splinters ; 
the  burning  occurred  in  August,  1879 ;  the  fire  had  not  made 
much  progress  when  Mr.  Edwards  came  and  put  it  out. 
Witness  stated,  on  cross-examination  :  '  The  scheme  of  burn- 
ing the  jail,  and  making  our  escape,  had  been  talked  about 
among  the  prisoners  for  some  time  before  it  was  tried.  Joe 
Gantt,  John  Lockett,  Frank  Dawson,  llichard  Cox,  William 
Herd  and  myself  were  all  confined  in  the 'same  cell.  Our 
plan  was,  to  make  a  hole  in  the  wall  by  burning,  and  escape 
through  it.  All  the  prisoners  understood  the  plan,  and 
agreed  to  it.  We  were  all  awake  when  the  flame  was  being 
kindled  by  Gantt'  Witness  stated,  that  he  saw  Gantt  kindle 
the  fire,  and  heard  him  ask  some  one  for  some  splinters,  and 
thinks  it  was  John  Lockett  who  handed  them  to  him. 

"  Joseph  Edwards,  another  witness  for  the  State,  testified 
that  he  was  deputy-sheriff,  and  was  in  charge  of  the  jail ; 
was  aroused  one  night  in  August,  1879,  by  the  alarm  of  fire ; 
went  to  the  cell  in  which  the  prisoners  were  confined,  and 
found  that  the  fire  had  made  some  progress  in  the  wall,  and 
had  burned  a  hole  about  the  size  of  a  man's  hat ;  immedi- 
ately called  in  one  H.  C.  Bingham,  who  lived  near  by,  and, 
after  changing  the  prisoners  to  another  cell,  extinguished 
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the  flames.  Witness  stated,  that  Joe  Gantt,  John  Lockett, 
Gus  Wynn,  Frank  Dawson,  Kichard  Cox  and  William  Herd 
were  all  confined  together  in  the  cell  when  the  burning 
occurred,  and  were  all  awake  when  he  went  in  ;  but  he  did 
not  know  how  the  fire  started,  nor  who  kindled  it.  The 
State  then  o£fered  to  read  in  evidence  the  indictment  under 
which  the  defendant  had  been  arrested,  and  under  which  he 
was  imprisoned  at  the  time  of  the  burning  of  the  jail ;  to 
which  the  defendant  objected,  as  illegal,  incompetent,  and 
irrelevant  testimony ;  but  the  court  overruled  the  objection, 
and  the  defendant  excepted.  The  State  then  ofi'ered  and 
read  in  evidence  a.  similar  indictment  against  Joe  Gantt, 
under  which  he  was  confined  in  jail  at  the  time  of  said 
alleged  burning.  The  defendant  objected,  and  moved  to 
exclude  the  same  from  the  jury,  because  it  was  illegal,  irrel- 
evant, and  incompetent  evidence ;  but  the  court  overruled 
the  objection  and  motion,  and  the  defendant  excepted. 

"  This  being  all  the  evidence,  the  defendant  requested  the 
court  to  give  the  following  charges  to  the  jary,  which  were 
in  writing :  1.  *  If  the  jury  believe  the  evidence,  they  must 
find  the  defendant  not  guilty.'  2.  '  If  the  jury  believe,  from 
the  evidence,  that  all  the  witnesses  examined  by  the  State, 
as  to  the  defendant's  connection  with  the  burning,  were 
accomplices  in  the  commission  of  the  offense,  then  they  must 
find  the  defendant  not  guilty.'  3.  '  If  the  jury  believe,  from 
the  evidence,  that  Edwards  only  proves  the  fact  that  there 
was  a  fibre  kindled  in  the  jail,  of  which  the  defendant  is 
charged ;  and  that  the  defendant  and  the  witnesses  exam- 
ined by  the  State,  were  in  the  jail  with  the  defendant ;  then 
the  evidence  of  Edwards  would  not  be  corroboration  suffi- 
cient to  convict  on  evidence  of  accomplices  alone.' "  The 
court  refused  each  of  these  charges,  and  the  defendant 
excepted  to  their  refusal. 

"The  courj  gave  the  following  written  charge,  at  the 
instance,  of  the  State  :  'Although  the  jury  may  believe,  from 
the  evidence,  that  all  the  inmates  had  talked  about  burning 
the  jail  for  the  purpose  of  escape ;  yet,  if  they  are  satisfied 
from  the  evidence,  beyond  any  reasonable  doubt,  that  one  or 
more  of  them  took  no  part  in  the  setting  fire  to  it  when  it 
was  done,  but  withdrew,  and  took  no  part  therein,  then  they 
would  not  be  accomplices  to  the  burning ;  and  the  jury  must 
look  to  all  the  evidence,  to  determine  whether  Richard  Cox 
and  Gus  Wynn  did  take  part  in  said  burning,  and  were,  or 
were  not,  accomplices."  To  this  charge,  and  to  each  separate 
part  thereof,  the  defendant  objected  and  excepted.  The 
court  charged  the  jury,  also,  ex  mero  motu,  as  follows  :  Al- 
though all  the  parties  in  the  jail  conspired  and  agreed  to 
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bum  it,  yet,  if  any  one  or  more  of  them,  before  the  fire  was 
set  to  the  jail,  withdrew  from  the  conspiracy  or  agreement, 
such  person  so  withdrawing  would  not  be  an  accomplice  ; 
and  if  the  jury  believe,  from  the  evidence  of  such  witnesses 
(if  they  find  there  are  such),  beyond  all  reasonable  doubt, 
that  the  defendant  did  set  fire  to  and  burn,  or  did  aid  and 
assist  Joe  Gantt  in  burning  the  jail,  then  they  must  find  him 
guilty.'  To  this  charge  also,  and  to  each  separate  part 
thereof,  the  defendant  objected  and  excepted." 

BowDON  &  Knox,  for  the  defendant. — 1.  The  indictment  is 
fatally  defective,  because  it  contains  no  averment  that  the 
jail  was  the  property  of  Talladega  county. — Martha  v.  The 
State,  26  Ala.  72. 

2.  When  an  accomplice  is  used  as  a  witness  on  the  part 
of  the  State,  this  necessarily  works  his  accjuittal  of  any  com- 
plicity in  the  offense,  and  in  efiect  is  an  indemnity  against 
any  future  prosecution  for  it.  Standing  in  this  position,  he 
can  not  refuse  to  answer  any  relevant  question,  although  the 
answer  may  criminate  himself.  Any  other  rule  might  work 
grievous  injustice,  and  abrogate  the  statute  as  to  the  testi- 
mony of  accomplices. — Code,  §§  4893, 4895  ;  1  Bishop's  Crim. 
Law,  §  264. 

3.  Joe  Gantt  was  not  on  trial,  and  the  indictment  against 
him  was  clearly  irrelevant 

4.  The  evidence  showed  that  there  was  no  design  or  inten- 
tion to  burn  the  jail :  the  whole  plan  and  purpose  was  to 
burn  a  hole  through  which  to  escape,  and  this  does  not  con- 
stitute the  oflFense  denounced  by  the  statute. — People  v.  Cal- 
taral,  18  Johns.  115  ;  State  v.  Mitchell,  5  Ired.  Law,  350.  The 
case  of  Luke  v.  The  State,  49  Ala.  30,  is  at  variance  with 
these  authorities ;  but  it  is  wrong  in  principle,  arid  ought  to 
be  overruled.  f 

5.  The  rulings  of  the  court  as  to  the  testimony  of  adcom- 
plices,  both  in  the  charges  given,  and  in  the  refusal  of  the 
charge  asked,  are  in  violation  of  the  statute. — Code,  ^  4895  ; 

1  Bishop's  Crim.  Law,  §  264 ;  Montgomery  v.  State,  40  Ala. 
684 ;  Smith  v.  State,  59  Ala.  104.  The  charges  given  by  the 
court  are  also  erroneous,  because  they  assume  a  fact  of 
which  there  was  no  evidence — that  some  of  the  prisoners 
withdrew  from  the  plan  to  bum  the  jaiL 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited 
Code,  995,  Form  No.  35  ;  Luke  v.  The  State,  49  Ala.  50;  State 
V.  Roe,  12  Vermont,  93  ;  1  Wharton's  Amer.  Cr.  Law,  §  807 ; 

2  lb.  §  1663,  note  2,  and  authorities  there  cited. 
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MANNING,  J. — We  thiok  there  was  no  error  in  holding 
that  the  indictment  was  not  obnoxious  to  the  objection,  that 
the  ownership  of  the  building  to  which  fire  was  set  was  not 
sufl&ciently  averred.  In  the  form  prescribed  by  the  statute 
(Code  of  1876,  p.  995,  No.  35),  the  charge  is,  that  "A.  B.  will- 
fully set  fire  to,  or  burned,  in  the  night  time,  a  dwelling-house 
of  C.  D.,  in  which,"  &c.  This  is  the  manner  in  which  the 
ownership  is  alleged.  In  the  indictment  before  us,  the  accu- 
sation is,  that  defendant  "  did  willfully  set  fire  to,  or  burn, 
the  jail  of  Talladega  county"  &c.  This,  if  there  were  no 
more,  would  be  a  suflicient  averment  of  the  ownership, 
according  to  the  statutory  precedent,  each  county  in  the 
State  being  a  body  corporate. — Code,  §  815.  But  the  indict- 
ment goes  further,  and  says,  "  which  said  jail  or  building 
was  erected  for  public  use."  The  prosecution  is  under  a 
statute  which  makes  "  any  person  who  willfully  sets  fire  to, 
or  burns,  any  church,  meeting-house,  college,  academy,  jail, 
or  other  building  erected  for  public  use,"  guilty  of  arson  in 
the  second  degree ;  and  the  averment,  corresponding  with 
this  description  of  the  jail,  as  the  jail  of  Talladega  county, 
and  "  a  building  erected  for  public  use,"  clearly  shows  that 
the  structure  burned  was  the  property  of  another  than  the 
defendant. —  The  State  v.  Roe,  12  Vermont,  93. 

2.  An  accomplice,  who  consents  to  testify  for  the  State, 
that  a  defendant  committed  the  act  for  which  he  is  indicted, 
can  not  shield  himself  from  answering  any  relevant  question 
concerning  it,  under  the  rule  that  he  shall  not  be  required  to 
criminate  himself.  The  principle  of  that  rule,  said  the  Su- 
preme Court  of  North  Carolina,  "  does  not  embrace  this  case. 
For  the  witness  is  an  accomplice,  who  is  allowed  to  give  evi- 
dence in  favor  of  the  State,  with  the  express  understanding 
that  he  is '  to  disclose  his  own  guilt.  Consequently,  a  rule 
which  was  cidopted  in  order  to  prevent  a  party  from  being 
required  to  criminate  himself,  and  to  avoid  being  criminated 
by  a  communication  made  to  his  attorney,  has  no  applica- 
tion."— State  V.  Condry,  5  Jones'  Law,  420.  "  If  a  witness 
consents  to  testify  at  all,  so  as  to  criminate  himself  as  well 
as  defendant,  in  the  matter  on  trial,  he  must  answer  all 
questions  legally  put  to  him,  concerning  that  matter.  He 
can  not  be  allowed  to  state  such  facts  only  as  he  pleases  to 
state,  and  to  withhold  other  facts."  For,  thereby,  "injustice 
might  be  done  to  the  defendant,  either  by  keeping  back  of 
testimony  which  would  tend  directly  to  his  acquittal,  or 
which  would  so  discredit  the  witness  as  to  induce  the  jury 
wholly  to  disregard  his  previous  testimony." — Commonwealth 
V.  Price,  10  Gray,  476. 

Even  in  causes  between  individuals,  where  there  can  be  no 
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anderstandiDg,  express  or  implied,  that  the  witness  should 
not  be  prosecuted  for  an  oflfense  of  which  his  testimony 
might  disclose  that  he  was  guilty:  if,  being  aware  that  he  is 
not  obliged  to  answer  a  question  which  may  incriminate  him, 
the  witness  does  answer  it,  "  he  can  not  afterwards  take  the 
objection  to  any  further  question  relative  to  the  whole  trans- 
action."— Bixon  V.  Vale,  1  Car.  <fe  P.  278.  And  in  East  v. 
Chapman  (2  Car.  &  P.  570),  Abbott,  C.  J.,  said  to  a  witness 
in  tnat  situation  :  "You  might  have  objected  to  giving  any 
evidence ;  but,  having  given  a  lon^  history  of  what  passed, 
you  must  go  on  ;  otherwise,  the  jury  will  only  know  half  of 
the  matter  "  It  can  not  be  tolerated  that  a  person  testify- 
ing, after  stating  material  facts  bearing  upon  the  case,  and 
favorable  to  one  party,  shall,  when  cross-examined  in  refer- 
ence to  the  same  subject,  decline  answering  by  reason  of  his 
privilege  not  to  incriminate  himself. — I'oster  v.  Pierce,  11 
Gushing,  437;  Browii  v.  Brmvn,  5  Mass.  320.  His  obliga- 
tion to  answer,  however,  extends  only  to  questions  concern- 
ing the  matter  he  has  testified  about,  and  not  to  those  con- 
cerning other  matters,  though  they  come  within  the  scope 
of  the  cause. —  Chamberlain  v.  Jvillson,  12  Vermont,  491 ; 
The  State  v.  K- ,  4  N.  H.  562. 

3.  The  question,  whether  the  burning  of  a  hole,  by  prison- 
ers, in  a  jail,  for  the  purpose  only  of  enabhng  them  to  escape 
from  it,  but  with  the  intent  that  the  building  should  not  be 
any  further  damaged,  constitutes  the  crime  of  arson  or  not, 
is  a  question  on  which  there  has  been  much  diflference  of 
opinion.  Our  predecessors,  after  careful  consideration,  gave 
to  it  an  affirmative  answer. — Luke  v.  State,  49  Ala.  30.  We 
regard  this  as  the  law  in  this  State,  and  think  the  court 
below  did  not  err  in  holding  that  such  a  burning  was  arson. 

4.  In  the  same  case  it  was  ruled,  that  the  indictments  pre- 
ferred against  prisoners  who  were  in  the  jail  at  the  time  of 
the  endeavor  to  break  out,  were  admissible  evidence  for  the 
prosecution.  These  documents  tended  to  show  both  the 
legality  of  their  commitment  and  detention,  and  the  nature 
of  the  oflFenses,  from  responsibility  for  which  the  defendant, 
by  setting  fire  to  the  jail,  was  aiding  them  to  escape. 

5.  The  statute  is  express,  that  "a  conviction  of  felony 
can  not  be  had  on  the  testimony  of  an  accomplice,  unless 
corroborated  by  other  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  ofiense  :  such  corrob- 
orative evidence,  if  it  merely  shows  the  commission  of  the 
offense,  or  the  circumstances  thereof,  is  not  sufficient." — Code 
of  1870,  §  4894  (4193).  It  is  for  the  jury  to  decide,  when 
there  is  in  a  cause  any  such  corroborative  evidence,  what 
effect  it  is  entitled  to ;   and   it  is  unnecessary  to  anticipate 
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what  evidence  of  that  kind  will  be  adduced  or  offered  on  a 
future  trial  of  appellant,  or  what' instruction  in  respect  of  it 
shall  be  given  to  the  jury. 

For  the  error  of  informing  the  witness  and  holding  that 
he  was  not  bound  to  answer  a  relevant  question,  the  answer 
to  which  might  tend  to  incriminate  him,  the  judgment  must 
be  reversed,  and  the  cause  be  remanded.  Let  the  prisoner 
remain  in  custody,  till  discharged  by  due  course  of  law. 


Duvall  and  Pelham  v.  The  State. 

Indictment  for  Grand  Larceny. 

1.  Proof  of  value  of  Cfniled  States  treagary-notes. — The  commercial  value  of 
United  States  treasury-notes,  commonly  called  "greenbacks,''  is,  as  matter  of 
law,  what  their  face  imports;  consequently,  under  an  indictment  for  the  lar- 
ceny of  such  a  note,  a  conviction  may  be  had  without  any  proof  of  its  value 
except  what  it  purports  on  its  face  to  be. 

2.  Same ;  charge  requiring  explanation. — Hence,  also,  a  charge  instructing 
the  jury  that,  "if  the  evidence  fails  to  show  the  value  of  the  property  alleged 
to  have  been  stolen,  they  must  acquit,"  although  it  asserts  a  correct  general 
proposition,  was  properly  refused  in  this  case,  since,  without  explanation,  it 
■would  probably  have  misled  the  jury,  in  inducing  the  beliet  that  extraneous 
evidence  of  the  value  of  the  stolen  note  was  necessarj'. 

3.  Sufficiency  of  indictment,  in  averring  facts  as  unknown  to  grand  jury. — Un- 
der an  indictment  which  charges  the  larceny  of  "sundry  United  States  treas- 
ury-notes, or  national-blink  bills,  the  number  and  denomination  of  which  are 
to  the  grand  jury  unknown,  of  the  aggregate  value  of  forty  dollars,"  a  con- 
viction can  not  be  had,  if  the  evidence  adduced  on  the  trial  shows  that  the 
number  and  denomination  of  the  stolen  bills  were  in  fact  known  to  the  grand 
jury;  but,  if  they  were  in  fact  unknown,  though  by  reasonable  diligence  and 
inquiry  they  might  have  been  ascertained,  the  averment  is  safficient,  and  a 
conviction  may  be  had. 

From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

The  indictment  in  this  case  contained  but  a  single  count, 
which  charged  that  the  defendants,  Frank  Duvall  and  Charles 
Pelham,  "  feloniously  took  and  carried  away  sundry  United 
States  treasury-notes,  or  national-bank  bills,  the  number  and 
denomination  of  which  are  to  the  grand  jury  unknown,  of 
the  aggregate  value  of  forty  dollars,  and  the  personal  prop- 
erty of  Isaiah  Bozeman."  "  The  case  was  tried,"  as  the  bill 
of  exceptions  states,  "  on  the  plea  of  not  guilty ;  and  Isaiah 
Bozeman,  a  colored  man,  was  examined  as  a  witness  for  the 
State,  and  testified  as  follows  :  On  the  —  day  of  November, 
1879,  during  the  time  of  holding  the  '  State  Fair '  in  the  city 
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of  Montgomery,  about  ten  o'clock  in  the  morning,  he  gave 
one  Dick  Adams  forty-nine  dollars  in  silver,  and  one  dollar 
in  paper  money,  and  got  said  Adams  to  go  with  him  to  the 
bank,  and  have  said  money  changed  into  two  twenty-dollar 
bills  and  one  ten-dollar  bill.  Said  money  was  all  that  wit- 
ness had.  Adams,  having  got  the  money  changed,  as  above 
stated,  gave  the  bills  to  witness.  Said  twenty-dollar  bills 
were  '  greenbacks.'  Frank  Duvall,  one  of  the  defendants, 
who  was  a  colored  man,  was  standing  near  by,  and  saw  said 
Adams  hand  the  money  to  witness.  This  occurred  on  Com- 
merce street,  in  the  city  of  Montgomery,  near  the  Belshaw 
corner.  Witness  lived  near  the  corporate  limits  of  the  city 
of  Montgomery,  in  a  westerly  direction  from  said  corner. 
Witness  had  seen  said  Duvall  before,  but  had  no  personal 
acquaintance  with  him.  Witness  started  to  go  home,  when 
said  Duvall  proposed  to  accompany  him  a  part  of  the  way ; 
and  they  thereupon  went  up  Montgomery  street  together, 
until  they  reached  the  foot  of  the  W^estcott  hill.  On  the 
way,  Duvall  exhibited  to  witness  several  cards,  which  he  told 
witness  were  *  tricks '  that  would  prevent  '  sharp  niggers ' 
from  getting  his  money,  in  the  event  he  should  attend  the 
'Fair  during  the  week.  Witness  and  Duvall  went  into  a 
'  cut,'  or  cross  street,  for  the  purpose  of  esamiuiug  said 
cards,  when  a  neatly  dressed  colored  man,  whom  witness  had 
never  seen  before,  but  whom  he  identified  on  the  trial  as 
Charles  Pelham,  one  of  the  defendants,  came  up  where  they 
were  standing,  and  inquired  the  nearest  way  to  Hayneville. 
Witness  replied,  '  You  are  on  the  right  road  now  ;'  where- 
upon said  Pelham  asked  him  if  he  could  change  a  fifty-dol- 
lar bill.  Witness  answered,  '  Yes,'  and  took  his  money  out 
of  his  pocket  for  that  purpose,  when  another  colored  man, 
whom  witness  identified  as  one  William  Lawrence  (not  in- 
dicted), suddenly  came  up  on  them,  and  exclaimed,  '  1  arrest 
you  all  for  gambling.'  Charles  Pelham  instantly  snatched 
the  two  twenty-dollar  bills  from  the  hand  of  witness,  and  fled 
in  one  direction,  and  Duvall  in  another.  Witness  and  said 
Lawrence  walked  together  to  the  top  of  the  hill,  and  sepa- 
rated. Witness  testified  that  he  could  not  possibly  be  mis- 
taken as  to  the  personal  identity  of  each  of  the  defendants, 
or  of  said  Lawrence.  Witness  further  testified,  on  cross-ex- 
amination, that  he  appeared  before  the  grand  jury  who  found 
the  indictment  in  this  case,  and  testified  before  them  just 
what  he  had  testified  on  the  trial  Defendants'  counsel 
asked  him,  if  he  had  testified  before  the  grand  juiy  that  he 
had  two  twenty-dollar  bills,  known  as  '  greenbacks,'  and  one 
ten-dollar  bill ;  to  which  he  answered,  that  he  did  so  state 
to   the  grand  jury.     Thereupon,  defendants'   counsel  sug- 
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gested  to  the  court,  that  there  was  a  variance  between  the 
allegations  of  the  indictment  and  the  proof,  as  to  the  do- 
nomination  and  description  of  the  property  alleged  to  have 
been  stolen ;  and  moved  that  the  trial  be  arrested,  and  that 
a  verdict  be  entered  for  each  of  the  defendants  on  this  in- 
dictment ;  which  suggestion  and  motion  the  court  overruled, 
and  each  of  the  defendants  duly  excepted.  Defendants' 
counsel  then  asked  said  witness,  if  he  had  not  had  said 
Lawrence  arrested  before  the  mayor  of  Montgomery,  on  a 
charge  of  having  stolen  said  money  ;  to  which  witness  an- 
swered, that  he  had.  Defendants'  counsel  then  asked  him,  if 
ho  had  not  testified,  on- said  trial  before  the  mayor,  that  he 
could  not  be  mistaken  as  to  the  personal  identity  of  said 
Lawrence,  and  that  he  was  one  of  the  parties  who  partici- 
pated in  the  larceny  of  his  money;  to  which  he  answered, 
that,  according  to  his  best  recollection,  said  Lawrence  was 
not  tried  before  the  mayor,  but  was  discharged  without  a 
trial,  and  that  he  had  no  recollection  of  having  so  testified. 

"  Polly  Thomas,  a  colored  woman,  was  next  examined  as 
a  witness  for  the  State,  and  testified,  substantially,  that  she 
was  at  work  washing  clothes,  in  g,  yard,  surrounded  by  a 
high  plank  fence,  near  said  '  cut,'  or  cross  street,  and  saw  the 
defendants  engaged  in  conversation  with  said  Isaiah  Boze- 
man ;  that  she  saw  only  two  men  besides  said  Bozeman, 
who,  according  to  the  best  of  her  knowledge  and  belief,  were 
the  defendants,  but  she  did  not  see  either  of  them  run  ;  that 
one  of  them,  whom  she  took  to  be  Duvall,  walked  leisurely 
down  the  '  cut,'  and  the  other,  whom  she  took  to  be  said 
Pelham,  accompanied  Bozeman  to  the  top  of  the  hill. 

"  The  State  having  here  rested,  the  defendants  then  intro- 
duced William  Lawrence  as  a  witness,  who  testified  that,  on 
the  day  said  larceny  was  alleged  to  have  been  committed,  he 
was  working  for  Col.  Holcombe,  on  his  plantation,  and  had 
not  been  in  Montgomery  county  for  several  days  before  that 
day,  and  was  not  in  the  city  or  county  of  Montgomery  during 
the  week  of  the  '  Fair ;'  that  he  knew  nothing  of  the  alleged 
larceny,  and  had  no  participation  therein  ;  that  he  was 
arrested,  at  the  instance  of  said  Bozeman,  before  the  mayor 
of  Montgomery,  on  a  charge  of  having  participated  in  said 
alleged  larceny,  but,  on  trial  before  said  mayor,  was  dis- 
charged, on  proof  that  he  was  at  work  on  Col.  Holcombe's 
plantation,  in  Lowndes  county.  Defendants'  counsel  then 
asked  said  witness,  if  said  Bozeman  did  not  testify,  before 
said  mayor,  that  he  could  not  be  mistaken  as  to  the  personal 
identity  of  said  Lawrence,  and  that  he  was  one  of  the  per- 
sons who  participated  in  said  alleged  larceny ;  and  the  wit- 
ness answered,  that  Bozeman  swore  on  said  trial  that  he  did 
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not  think  he  could  be  mistaken,  that  Lawrence  was  one  of 
the  men  who  participated  in  said  alleged  larceny.  The  de- 
fendants introduced  several  other  witnesses,  also,  whose  tes- 
timony tended  to  prove  an  alibi  for  each  of  said  defendants. 

"  This  was  all  the  evidence,  and  the  court  having  charged 
the  jury  orally,  the  defendants  asked  the  following  charges, 
which  were  in  writing  : 

"  1.  There  can  be  no  larceny  of  anything  without  value  ; 
and  if  the  evidence  in  this  case  fails  to  show  the  value  of  the 
property  alleged  to  have  been  stolen,  the  jury  must  acquit 
the  defendants. 

"  2.  Evidence  that  the  property  alleged  to  have  been 
stolen  was  two  twenty-dollar  '  greenbacks,'  is  not  evidence 
that  thev  were  of  the  value  of  forty  dollars,  or  of  any  value. 

"3.  Evidence  that  the  propertv  alleged  to  have  been 
stolen  was  two  twenty-dollar  bills,  and  that  they  were 
'  greenbacks,'  does  not  show  that  they  were  of  any  value,  or 
worth  forty  dollars. 

"4.  Evidence  that  the  property  alleged  to  have  been  stolen 
consisted  of  two  twenty-dollar  bills,  is  not  evidence  that  their 
value  was  forty  dollars,  or  that  they  were  of  any  value. 

"5.  If  the  jury  are  satisfied,  from  the  evidence,  that  a 
description  of  the  money,  the  subject  of  the  alleged  larceny, 
was  known  to  the  grand  jury  at  the  time  they  found  the  in- 
dictment in  this  case,  or  that  by  reasonable  diligence  and 
inquiry  they  could  at  such  time  have  ascertained  the  same, 
then  tney  must  find  the  defendant  not  guilty. 

"  The  court  refused  each  of  these  charges,  and  the  defend- 
ants excepted  to  the  refusal  of  each." 

J.  GiNDRAT  Winter,  for  the  defendants. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J.— Charges  2,  3,  and  4,  asketl  by  defendants  and 
refused  by  the  court,  all  raise  the  same  question.  The  tes- 
timony tended  to  show  that  two  twenty-dolhir  bills,  treasury- 
notes  of  the  United  States,  were  stolen  from  Isaiah  B(ize- 
man.  There  was  no  independent  testimony  that  these  notes 
had  any  value.  The  proposition  of  these  charges  is,  that 
evidence  that  the  property  stolen  consisted  of  two  twenty- 
dollar  bills,  known  as  "greenbacks,"  does  not  show  they 
were  of  any  value.  The  term  "  greenbacks,"  as  a  designa- 
tion of  United  States  treasury-notes,  has  grown  into  such 
general  use,  that  neither  courts  nor  juries  can  be  supposed 
to  be  ignorant  of  the  meaning  it  conveys.  We  think  the 
jury  were  authorized  to  infer  and  find  from  this  expression 
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that  the  witness  intended  to  say,  and  did  in  effect  say, 
that  the  property  stolen  from  him  was  two  United  States 
treasury-notes,  each  of  the  denomination  of  twenty  dollars. 
It  is  matter  of  law  that  the  commercial  value  of  United 
States  treasury-notes  is  what  their  face  imports.  Hence, 
there  was  enough  before  the  jury  to  authorize  them  to  find 
the  value  of  the  treasury-notes,  or  "greenbacks,"  and  the 
City  Court  did  not  err  in  refusing  to  give  these  charges. 
Sallie  V.  The  State,  39  Ala.  69  i ;  Corhett  v.  The  State, 
'61  Ala.  329 ;  Grant  v.  The  State,  55  Ala.  201. 

2.  Charges  to  the  jury  should  be  given,  and  must  be  con- 
strued, in  reference  to  the  evidence  in  the  cause. — Hammett 
V.  Broion,  60  Ala.  499.  "  Instructions  may  be  correct,  when 
read  in  the  light  of  the  particular  facts,  which  would  be 
erroneous  under  a  different  state  of  facts." — Ih.;  Judge  v. 
The  State,  58  Ala.  407 ;  Thrash  v.  Bennett,  57  Ala.  156.  As  a 
general  rule,  charge  No.  1,  asked  in  this  case,  asserts  a  cor- 
rect legal  proposition.  There  can  be  no  larceny  of  anything 
without  value.  But,  when  viewed  in  connection  with  the 
evidence  in  this  cause,  we  think  the  charge,  if  given  as 
asked,  would  probably  have  misled  the  jury.  We  have 
shown  the  description  of  the  property  alleged  to  have  been 
stolen,  as  "  two  twenty-dollar  bills,  known  as  greenbacks," 
furnished  evidence  from  which  the  jury  might  find  the  value. 
This  evidence  was  before  the  jury.  If  the  court  had  in- 
structed them,  in  the  language  of  the  request,  that  "  if  the 
evidence  in  this  case  fails  to  show  the  value  of  the  property 
alleged  to  have  been  stolen,  the  jury  must  acquit,"  we  think 
they  would  have  understood  the  court  as  meaning  and  in- 
tending that  there  must  be  other  evidence  of  value,  beyond 
what  is  implied  in  the  language,  "  two  twenty-dollar  bills, 
known  as  greenbacks."  There  was  no  error  in  refusing  this 
charge. 

3.  A  graver  question  arises  on  the  5th  charge  asked.  The 
indictment  charged,  that  the  defendants  "feloniously  took 
and  carried  away  sundry  United  States  treasury-notes,  or 
national-bank  bills,  the  number  and  denomination  of  which 
are  to  the  grand  jury  unknown,  of  the  aggregate  value  of 
forty  dollars,  the  personal  property  of  Isaiah  Bozemau." 
Isaiah  Bozeman  was  examined  as  a  witness ;  and  he  testified, 
that  he  had  in  his  possession,  and  in  his  hand,  two  twenty- 
dollar  bills,  called  "  greenbacks,"  and  he  also  had  in  his  pos- 
session one  ten-dollar  bill.  He  had  no  other  money.  He 
further  testified,  that  Pelham,  one  of  the  defendants,  snatched 
the  two  twenty-dollar  bills  from  his  hand,  and  fled.  This 
witness,  on  cross-examination,  testified  that,  in  his  examina- 
tion before  the  grand  jury,  he  had  stated  the  same  thing  he 
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here  testified — namely,  that  he  had  two  twenty-dollar  bills, 
known  as  greenbacks,  and  one  ten-dollar  bill.  The  fifth 
charge  asked  and  refused  is  in  the  following  language  :  "  If 
the  jury  are  satisfied  from  the  evidence  that  a  description  of 
the  money,  the  subject  of  the  alleged  larceny,  was  known  to 
the  grand  jury  at  the  time  the;7  found  the  indictment  in  this 
cause,  or  that  by  reasonable  diligence  and  inquiry  they  could, 
at  such  time,  have  ascertained  the  same,  then  they  must  find 
the  defendants  not  guilty."  What  is  the  meaning,  the  proper 
interpretation,  of  the  words,  'numha-'  and  '  denomination  T 
If  the  word  had  been  numl>er8,  in  the  plural,  we  would  be  in- 
clined to  hold  it  referred  to  the  serial  numbers  on  the  bills. 
Being  in  the  singular  number,  it  must  be  construed  as  ex- 
pressing or  relating  to  the  number  of  bills  alleged  to  have 
been  stolen  ;  not  the  numbers  on  the  bills.  The  word  de- 
nomination explains  itself.  It  refers  to  the  value  or  number 
of  doUars  the  several  bills  represented  ;  as,  the  denomination 
of  five  dollars,  the  denomination  of  ten  dollars,  <fec.  The 
grand  jury  then  affirmed,  by  their  indictment,  that  they  did 
not  know  the  number  of  bills  stolen,  nor  their  denominational 
value  ;  that  is,  that  the  testimony  before  them  did  not  satisfy 
their  minds  on  these  subjects.  We  are  not  informed  what 
other  testimony  was  or  was  not  before  that  body,  bearing  on 
these  questions,  nor  of  the  degree  of  intelligence  or  clearness 
with  which  the  witness  Bozeman  gave  his  testimpny.  He 
may  have  been  a  very  ignorant  witness,  and  the  minds  of 
the  grand  jury  may  have  been  left  in  doubt  on  these  ques- 
tions ;  or  the  testimony  of  other  witnesses  may  have  created 
doubts.  It  is  within  knowledge  that  the  term  '  greenbacks  ' 
is  sometimes  employed  to  denote  national-bank  bills,  as  well 
as  United  States  treasury-notes.  They  are  of  convertible 
value,  in  ordinary  commercial  transactions,  and,  unless  some 
special  circumstance  had  fixed  attention,  the  average  man 
would  not  be  able  to  affirm,  with  reliable  certainty,  to  which 
species  of  circulating  medium  a  bill  or  bills  he  had  owned, 
and  had  passed  off,  or  lost,  belonged.  So,  we  repeat,  the 
grand  jury,  even  if  Bozeman  testified  as  he  said  he  had 
done  before  them,  may  have  had  doubts  of  the  number  and 
denomination  of  the  bills. 

At  the  common  law,  a  fact  not  known  to  the  grand  jury, 
and  which  could  not  be  learned  by  the  exorcise  of  reason- 
able diligence,  might  be  charged  as  "to  the  grand  jury  un- 
known," unless  such  fact  was  an  ingredient  of  the  offense 
sought  to  be  prosecuted.  This  was  a  rule  of  necessity,  to 
prevent  a  failure  of  justice  ;  and  when  the  necessity  did  not 
exist,  the  rule  did  not  obtain.  Honce,  when  the  fact  was 
known  to  the  grand  jury,  or  could  have  boon  learned  by  the 

(2) 
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employment  of  reasonable  diligence,  a  conviction  was  not 
allowed  to  be  had  on  an  indictment  so  framed.  Courts,  in 
such  cases,  directed  an  acquittal,  on  an  indictment  so  framed. 
1  Chit.  Cr.  Law,  212-213 ;  Regina  v.  Stroud,  2  Moody,  270 ; 
Begina  v.  Campbell,  3  (Harrington  &  Kir.  82 ;  Bex  v.  Walker,  • 
3  Camp.  264.  But  the  prisoner  was  not  discharged ;  he  was 
held  for  a  new  indictment,  to  be  preferred  in  proper  form,  and 
according  to  the  facts. — 1  Chit.  Cr.  Law,  213.  The  same 
doctrine  has  been  frequently  asserted  on  this  side  of  the 
Atlantic ;  some  of  the  cases  going  so  far  as  to  hold  that, 
when  a  particular  fact  or  name  is  charged  to  be  to  the  grand 
jury  unknown,  this  averred  want  of  knowledge,  like  any 
other  material  averment  in  the  indictment,  must  be  proved, 
or  there  can  be  no  conviction. — Blodget  v.  The  State,  3  Porter, 
Ind.  403;  Brooster  v.  The  State,  15  Ind.  190;  Com.  v.  Hen- 
drie,  2  Gray,  503 ;  1  Bish.  Cr.  Proc.  §§  549,  551,  553. 

In  Com.  V.  Tompson,  2  Cush.  551,  the  defendant  was  indicted 
for  adultery,  in  two  counts.     The  first  count  charged  that  the 
adultery  was  committed  with  Esther  Bradford  ;  and  the  sec- 
ond, "  with  a  woman  whose  name  was  not  known."     On  the 
trial,  there  was  evidence  tending  to  show  that  the  the  per- 
son, with  whom  the  alleged  offense  was  supposed  to  have 
been  committed,  was  known,  and  that  her  name  was  Esther 
Bradford.     On  this  evidence,  the  jury  were  instructed  that, 
"  if  they  doubted  whether  the  true  name  of  the  woman  was 
Esther  Bradford,  they  might  find  the  defendant  guilty  on 
the  second  count,  if  the  other  necessary  facts  were  proved." 
The  jury  found  the  defendant  not  guilty  on  the  first  count, 
and  guilty  on  the  second  count.     The  court,  Shaw,  C.  J., 
said  :  "  The  instruction  of  the  court,  to  wliicli  exception  was 
taken,  appears  to  us  to  be  correct,  as  we  understand  the  di- 
rection.    It  was  intended,  we  suppose,  to  say,  that  if  the  evi- 
dence was  insufficient  to  establish  the  fact  affirmatively,  to  the 
satisfaction  of  their  minds,  that  the  woman's  name  was  Esther 
Bradford,  they  could  not  so  find  that  fact ;  and  as  there  was 
no  other  evidence  tending  to  prove  what  her  name  was,  the 
jury  would  be  warranted  in  finding,  that  if  the  act  was  done 
at  all,  it  was  with  a  woman  whose  name,  not  being  provwd 
by  any  legal  and  sufficient  evidence,  was  not  known  to  them, 
and  was,  therefore,  unknown."     The  practice  of  varying  the 
averments  in  two  or  more  counts,  pursued  by  the  pleader  in 
this  case,  might,  in  cases  of  doubt  or  unsatisfactory  testi- 
mony, be  followed  with  profit,  in  all  similar  cases.     One  rule 
.  is  clearly  declared  in  all  the  cases :  that  when  a  fact  or  name 
is  known  or  proved  to  the  grand  jury,  there  is  no  warrant  in 
the  law  for  averring  such  fact  or  name  as  unknown.     Such 
form  of  averment  may  be  supposed  to  give  greater  latitude 
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of  proof ;  but,  when  it  appears  on  the  trial  that  the  fact  or 
name  was  known,  a  conviction  on  such  indictment  should  not 
be  allowed. 

In  New  York  and  Missouri,  the  rule  seems  to  be  as  fol- 
lows :  when  the  averment  in  the  indictment  is  that  a 
name  or  fact  is  unknown,  such  indictment  will  support  a 
conviction,  unless  it  be  shown  that  such  name  or  fact  was 
knoivn  to  the  grand  jury.  It  is  not  enough  that  the  name  or 
fact  is  proved,  and,  therefore,  made  known  to  the  petit  jury, 
or  that,  by  proper  diligence,  the  grand  jury  could  have 
learned  the  true  name  or  fact.  It  is  a  question  of  variance 
between  the  averments  and  the  proof ;  and  hence  the  proper 
inquiry  is  not  whether  that  important  arm  of  the  law's  ad- 
ministration employed  due  diligence.  It  was  part  of  their 
sworn  duty  to  "diligently  inquire  and  true  presentment 
make."  The  law  presumes  sworn  officials  do  their  duty. 
The  inquiry  is,  did  they  falsely  affirm  the  name  or  fact  was 
unknown,  when  it  was  known? — White  v.  The  People^ 
32  N.  Y.  465 ;  Noakes  v.  The  People,  25  N.  Y.  380 ;  Hays  v. 
The  State,  13  Mo.  246.  We  think  this  much  the  better  rule, 
and  that  it  secures  to  persons  charged  with  violations  of  the 
criminal  law  all  that  is  practicable,  in  stating  the  "  nature 
and  cause  of  the  accusation." — Declaration  of  Bights,  section 
7 ;  Code  of  1876,  ^§  4786,  4789,  4790 ;  Morniru^star  v.  The 
State,  52  Ala.  405.  See,  also,  Smrrenberger  v.  The  Staie, 
53  Ala.  481 ;  Washington  v.  The  Slate,  at  the  present  term. 
Charge  number  5  was  rightly  refused,  because  it  asked  too 
much.  It  claimed  an  acquittal,  not  only  if  the  grand  jury 
knew  the  description  of  the  money,  the  subject  of  the  alleged 
larceny,  at  the  time  they  found  the  bill,  but  also,  if  "  by  rea- 
sonable diligence  and  inquiry  they  could  have  ascertained 
the  same." 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
City  Court  is  affirmed. 


Watson  V,  The  State. 

Indictment  for  Trespass  after   Warning. 

1.  t>i{ffioieney  of  intUctmeni,  in  description  of  premises. — In  an  indictment  for 
u  trespass  after  warning  (Code,  §  4419),  as  in  an  action  of  trespass  at  common 
law,  a  particular  description  of  the  premises  is  not  reqnired  ;  nor  is  it  neces- 
sary to  aver,  either  as  matter  of  description,  or  as  matter  of  venae,  that  they 
are  situated  in  the  county  iu  which  the  prosecution  is  instituted. 
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2.  Warning,  (yr  notice,  and  proof  thereof.— The  warning  not"  to  enter,  like  the 
notice  to  quit  given  by  a  landlord  to  his  tenant,  may  be  either  verbal  or 
written  ;  and  when  in  writing,  a  copy  of  it  may  be  used  as  evidence,  without 
notice  to  produce  the  original. 

3.  Proof  of  judicial  proceedings  before  justice  of  the  peace.  —The  proceedings 
had  before  a  justice  of  the  peace,  in  an  action  of  unlawful  detainer,  or  forci- 
ble entry  and  detainer,  and  the  judgment  rendered  by  him,  can  not  be  proved 
otherwise  than  by  the  production  of  his  official  papers,  or  an  examined  and 
sworn  copy  thereof,  without  accounting  for  the  absence  of  the  original,  or 
showing  the  impossibility  of  obtaining  a  copy  thereof. 

4.  Sime  ;  predicate  for  secondary  evidence.— Fioof  of  the  fact  that  the  jus- 
tice's docket  was  in  the  court-house,  six  or  eight  months  before  that  building 
was  destroyed  by  fire,  does  not  justify  the  inference  that  it  remained  there  and 
was  destroyed,  nor  authorize  the  admission  of  secondary  evidence  of  its  con- 
tents, when  it  is  not  shown  that  any  inquiry  for  it  has  been  made  of  the  jus- 
tice's successor,  who  would  be  its  legal  custodian. 

5.  Proof  of  probate  records ;  predicate  for  secondary  evidence.— "Proof  of  the 
destruction  of  the  court-house  by  fire,  with  the  records  and  papers  therein  de- 
posited and  required  by  law  to  be  kept,  authorizes  the  admission  of  secondary 
evidence  of  the  contents  of  such  documents,  in  the  absence  of  proof  that  they 
can  be  found  elsewhere. 

6.  Trespass  after  warning  ;  legal  advice  as  defense. — In  a  prosecution  under 
this  statute,  the"  defendant  can  not  be  permitted  to  prove,  tor  any  purpose 
whatever,  that  he  entered  under  the  advice  ot  counsel. 

7.  Same ;  wlmt  constitutes  — The  statute  was  intended  to  protect  the  posses- 
sion of  real  estate,  against  the  entry  of  intruders  or  trespassers  ;  and  it  can 
not  be  made  to  serve  the  purposes  of  an  action  of  trespass  or  ejectment.  If 
the  defendant,  when  warned  by  the  prosecutor  not  to  enter,  was  himself  in 
possession  of  the  premises  ;  or  if,  at  the  time  of  his  entry  after  warning,  the 
title  and  right  of  entry  resided  in  him  ;  in  either  case,  ho  conviction  can  be 

n     had  against  him.     But  no  mere  claim  of  title,  however  honestly  made,  can 
justify  or  excuse  the  trespass,  if  committed  after  warning. 

Feom  the  Circuit  Court  of  Covington. 
Tried  before  the  Hon.  John  K.  Henry. 

J.  D.  Gardner,  for  the  appellant. 

J.  M.  "WJHITEHEAD,  with  the  Attorney-General,  for  the  State. 

BRICKELL,  C.  J.— 1.  The  indictment  charges  that  the 
defendant,  after  having  been  warned  in  the  next  preceding 
six  months  not  to  do  so,  without  legal  cause,  or  good  ex- 
cuse, entered  into  the  dwelling-house,  or  on  the  premises  of 
Wm.  F.  Acree,  "  on  to-wit,  the  place  or  premises,  sometimes 
known  and  called  as  the  Little  place."  The  defendant  de- 
murred, assigning  as  causes  the  insufficiency  of  the  descrip- 
tion of  the  premises,  and  the  absence  of  an  averment  that 
they  were  situate  in  the  county,  in. which  the  indictment  was 
found.  The  indictment  avers  no  more  than  a  mere  private 
injury  at  common  law,  not  the  subject  of  a  criminal  prose- 
cution, capable  of  redress  only  by  an  action  of  trespass  quare 
damum  /regit.  The  statute  converts  it  into  an  indictable 
oftense,  and  entitles  the  party  injured  to  the  fine  assessed  on 
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conviction.— Code  of  1876,  §§  4419-20.  The  common  law 
did  not  require  that,  in  declaring  for  a  wrongful  entry  or  in- 
trusion upon  lands,  there  should  be  any  other  description  of 
the  premises,  than  that  they  were  the  close  of  the  plaintifT, 
nor  that  there  should  be  a  description  of  them  by  boundaries, 
or  even  by  name.  The  plaintiff  was  confined  to  evidence  of 
an  entry  on  some  one  close,  of  which  he  had  possession. 
2  Waterman  on  Trespass,  §  99o.  If  there  was  a  necessity 
for  a  description  of  the  premises,  to  avoid  inconvenience  or 
embarrassment  to  the  defendant,  the  plea  of  l{f)erum  fenemen- 
tum  drove  the  plaintiff  to  a  new  assignment,  describing  with 
exactness  the  close  broken.  In  the  indictment  intended  for 
the  redress  of  like  injury,  committed  under  the  special  cir- 
cumstances pointed  out  in  the  statute,  and  which  of  them- 
selves afford  the  defendant  full  information  of  the  particular 
premises  upon  which  the  wrongful  entry  is  charged,  there  is 
no  reason  for  requiring  a  more  exact  description  of  them, 
than  was  necessary  in  a  declaration  for  the  injury  at  common 
law.  The  statute  dispenses  with  a  statement  of  the  venue, 
or  place  of  committing  the  offense  (Code  of  1876,  §  4787) ; 
and  an  averment  that  the  lands  were  within  the  county,  in 
which  the  action  is  brought,  is  not  necessary  in  the  corres- 
ponding civil  actioii. — Pike  v.  Elliott ^  36  Ala.  69.  Pursuing 
the  words  of  the  statute — averring  that  the  entry  was  with- 
out legal  cause  or  excuse,  after  warning  within  six  months 
preceding  not  to  do  so,  into  the  dwelling-house,  or  on  the 
premises  of  another,  who  is  named — fully  informs  the  de- 
fendant of  every  material  fact  necessary  to  be  proved.  An 
averment  of  the  county  in  which  the  dwelling-house  or  prem- 
ises are  situate,  would  be  no  more  than  matter  of  descrip- 
tion, or  of  the  venue.  As  matter  of  description,  it  is  not 
necessary ;  and  as  matter  of  venue,  it  is  dispensed  with  by 
the  statute. 

2.  There  was  no  error  in  admitting  as  evidence  the  copy  of 
the  written  notice  not  to  enter  on  the  premises,  deliverea  to 
the  defendant.  Of  itself,  it  is  a  warning  to  the  defendant 
against  such  entry ;  and  it  was  intended  to  satisfy  the  re- 
quirements of  the  statute.  It  is  not  the  mere  wrongful  en- 
try the  statute  punishes,  but  such  an  entry  after  warning 
against  it  by  the  possessor  within  the  six  months  next  pro- 
ceding  such  entry.  The  warning  is  no  more  than  notice  to 
the  defendant  to  abstain  from  the  wrongful  entry.  It  is  not 
required  to  be  in  writing,  but  there  is  a  propriety  in  reducing 
it  to  writing,  for  there  will  then  be  more  certain  and  enduring 
evidence  of  its  terms.  It  is  of  the  same  nature  as  a  notice 
to  quit,  given  by  a  landlord  to  his  tenant,  which  may  be 
written  or  verbal.     When  written,  a  copy  of  it  may  be  used 
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as  evidence,  without  notice  to  produce  the  original. — Eisen- 
hart  V.  Slaymaker,  14  S.  &  E.  156 ;  Morroio  v.  Commomvealth, 
48  Penn.  305  ;  1  Whart.  Ev.  §  162.  The  reason  is  thus  stated, 
by  Gibson,  C.  J. :  "  Every  written  notice  is,  for  the  best  of 
all  reasons,  to  be  proved  by  a  duplicate  original ;  for,  if  it 
were  otherwise,  the  notice  to  produce  the  original  could  be 
proved  only  in  the  same  way  as  the  original  notice  itself ;  and 
thus  a  fresh  necessity  would  be  constantly  arising,  ad  infini- 
tum, to  prove  notice  of  the  preceding  notice ;  so  that  the 
party  would,  at  every  step,  be  receding,  instead  of  ad- 
vancing." 

3.  The  proceedings  before  a  justice  of  the  peace,  in  actions 
for  forcible  entry  and  detainer,  or  for  unlawful  detainer,  are 
required  to  be  in  writing ;  and  he  and  his  successors  in  office 
are  the  legal  custodians  of  them.  The  decision  rendered  by 
the  justice,  he  is  expressly  required  to  record ;  and  the  final 
process  he  issues,  is  an  execution  for  costs,  and  the  restitu- 
tion of  the  premises,  when  the  judgment  is  for  the  plaintiflf. 
Code  of  1876,  §  3702.  No  other  evidence  of  the  existence 
and  contents  of  the  proceedings  in  such  actions,  and  of  the 
judgment  rendered  by  the  justice,  than  the  original  docu- 
ments, or  examined,  sworn  copies,  ought  to  have  been  re- 
ceived, without  accounting  for  the  absence  of  the  original,  or 
showing  the  impossibility  of  producing  examined  copies. 
Kennedy  v.  Dear,  6  Porter,  90  ;  Jones  v.  Davis,  2  Ala.  730. 
The  loss  or  destruction  of  such  documents  being  proved, 
secondary  evidence  of  their  contents  is  admissible ;  and,  like 
any  other  fact,  the  loss  may  be  proved  inferentially. 

4.  The  proof  of  loss  or  destruction  of  these  documents  we 
do  not  think  was  sufficient.  It  is  not  a  just  inference  from 
the  fact  that  the  docket  of  the  justice  was  in  the  court-house 
six  or  eight  months  before  it  was  burned,  that  it  remained 
there  until  the  burning  and  was  destroyed.  There  seems  to 
have  been  no  proof  in  respect  to  any  other  book  or  paper 
than  the  docket.  That  would  not  show  more  than  the  judg- 
ment rendered,  and  there  seems  to  have  been  no  effort  to 
obtain,  or  to  account  for  the  prior  proceedings ;  nor  was 
there  evidence  that  on  the  docket  the  judgment  was  recorded. 
No  inquiry  seems  to  have  been  made  of  the  successor  of  the 
justice,  in  reference  to  the  documents,  in  whose  custody,  if 
they  exist,  it  is  presumed  they  can  be  found.  The  admission 
of  secondary  evidence  of  the  contents  of  writings,  depends 
upon  evidence  that  the  party  offering  it  has  honestly  made 
all  reasonable  efforts  to  produce  the  original ;  and  he  must 
satisfy  the  court  that  it  is  not  in  his  power  to  produce  it. 
Fuller  proof  should  have  been  made  than,  is  found  in  the 
bill  of  exceptions,  before  resorting  to  the  parol  evidence  of 
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the  proceedings  before,  and  the  judgment  rendered  by  the 
justice,  in  the  action  of  unlawful  detainer  against  the  de- 
fendant. 

5.  The  destruction  of  the  proceedings  in  the  Court  of  Pro- 
bate, for  the  sale  of  the  lands,  was  satisfactorily  shown,  and 
there  was  no  error  in  receiving  secondary  evidence  of  them. 
Tliey  were  of  the  files  and  records  of  the  court,  kept  in  obe- 
dience to  law  in  the  court-house ;  and  proof  of  the  burning 
of  the  court-house,  and  that  the  records  and  papers  there 
deposited  were  consumed,  necessarily  opened  the  way  for 
secondary  evidence  of  the  contents  of  all  such  documents, 
unless  there  had  been  evidence  that  they  could  be  found 
elsewhere. 

6.  In  civil  actions  for  a  malicious  prosecution,  and  other 
kindred  actions,  of  which  malice  and  a  want  of  probable 
cause  are  indispensable  elements,  and  in  which  the  presump- 
tion of  malice  obtains  from  proof  of  a  want  of  probable  j 
cause  ;  to  repel  that  presumption,  so  far  as  the  jury  may 
deem  it  repelled  by  the  proof,  the  defendant  is  permitted  to 
show  that  he  made  a  fair,  truthful  statement  of  the  facts  to 
counsel,  who  advised  the  institution  of  the  prosecution,  and 
that  in  instituting  it  he  relied  and  acted  on  such  advice.  We 
are  not  aware  that  a  defendant  has  ever  been  permitted  to 
mitigate,  or  justify,  or  excuse  a  trespass  upon  the  property 
of  another,  because  he  acted  under  the  advice  of  counsel. 
When  that  advice  is  permitted  to  be  proved,  in  the  civil  ac- 
tions to  which  we  have  referred,  the  utmost  eflfect  it  can  have 
is  to  reduce  the  recovery  of  the  plaintiflf  to  actual  damages 
sustained  from  the  wrong  of  the  aefendant.  It  does  not  con- 
vert that  wrong  into  a  right,  nor  afford  any  justification  for  it 

7.  It  is  not  necessary  to  pass  separately  on  the  several  in- 
structions which  the  Circuit  Court  refused  to  give  on  request 
of  the  appellant.  The  indictment  can  not  be  supported,  if, 
when  the  notice  or  warning  was  given,  the  defendant  had 
actual  possession  of  the  premises,  claiming  title  thereto,  or 
claiming  to  hold  them  against  Acree,  from  whom  the  notice 
proceeded.  The  statute  is  intended  for  the  protection  of  the 
possession  of  real  estate,  against  the  entry  of  intruders  or 
trespassers ;  and  it  can  not  be  made  to  serve  all  the  purposes 
of  an  action  of  trespass  qtuire  da^isum  Jregit^  nor  converted 
into  an  action  of  ejectment,  in  which  the  title  and  right  of 
possession  may  be  determined.  A  wrong-doer  in  actual  pos- 
session, though  the  constructive  possession  may  reside  in 
him  in  whom  the  title  is  vested,  can  not  be  warned  off,  and 
proceeded  against  under  the  statute.  Such  of  the  instruc- 
tions requested  as  were  in  accordance  with  this  view,  ought 
to  have  been  given.     Nor  can  the  iudictment  be  supported, 
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if  at  the  time  of  the  entry,  though  made  after  warning  by 
Acree,  who,  by  himself  or  tenant,  had  or  claimed  the  actual 
possession,  the  title  and  right  of  entry  to  the  premises  re- 
sided in  the  defendant.  The  statute  was  not  intended  to 
convert  the  entry  of  the  true  owner  into  an  indictable  offense, 
or  to  deprive  him  of  any  right  he  could  have  exercised  be- 
fore its  enactment.  But  no  mere  claim  of  title,  however  sin- 
cerely made,  can  justify  or  excuse  the  trespass,  if  it  is  com- 
mitted after  warning.  The  good  faith  of  the  claim  is  more 
justly  and  properly  vindicated  by  a  resort  to  remedies  for  its 
enforcement,  than  by  an  intentional  entry  on  premises  of 
which  another  has  possession,  and  notifies  or  warns  the  de- 
fendant to  abstain  from  entering  upon  them. 

For  the  errors  noticed,  the  judgment  must  be  reversed, 
and  the  cause  remanded  ;  but  the  appellant  must  remain  in 
custody,  until  discharged  by  due  course  of  law. 


Smitherman  v.  The  State. 

Indictment  far  Larceny  of  Part  of  Growing  Crop  of  Corn. 

1.  Larceny  of  growing  com  or  cotton. — An  outstanding  crop  of  cotton  or 
com — that  is,  cotton  or  corn  growing,  or  unsevered  from  the  freehold— iB  by 
statute  made  the  subject  of  grand  larceny  (Code,  ^  4358) ;  but  it  is  not  the 
subject  of  petit  larceny,  either  at  common  law,  or  by  statute,  being  regarded 
as  realty,  or  a  part  of  the  freehold. 

2.  Same;  sufficiency  of  indictTnent. — An  indictment  which  charges  that  the 
defendant  "feloniously  took  and  carried  away  one  peck  of  corn,  a  part  of  an 
outstanding  crop  of  com,  of  the  value  of  twenty-five  cents,  the  personal  prop- 
erty of  H.,"  is  self-contradictory,  and  fatally  defective;  and  neither  of  the 
descriptive  averments  can  be  struck  out  as  surplusage. 

Fbom  the  Circuit  Conrt  of  Hale. 

Tried  before  the  Hon.  Geo.  H.  Ceaig. 

The  indictment  in  this  case  contained  two  counts.  The 
first  charged,  that  the  defendant  "  feloniously  took  and  car- 
ried away  one  peck  of  corn,  a  part  of  an  outstanding  crop  of 
corn,  of  the  value  of  twenty-five  cents,  the  personal  property 
of  Ned  Jones,  alias  Edward  Jones,  and  William  Hurt ;"  and 
the  second,  that  he  "  feloniously  took  and  carried  away  one 
peck  of  corn,  a  part  of  an  outstanding  crop  of  corn,  the  per- 
sonal property  of  Harris  Waller."  The  defendant  demurred 
to  the  whole  indictment,  and  to  each  count  separately,  on  the 
ground  that  they  were  self-contradictory  and  repugnant,  and 
charged  no  oflfense.     The  court  overruled  the  demurrer,  and 
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he  then  pleaded  not  guilty  ;  on  which  plea  issue  was  joined. 
The  verdict  of  the  jury  was,  "  guilty  as  charged  in  the  in- 
dictment;" and  the  court  thereupon  sentenced  the  defend- 
ant to  hard  labor  for  the  county  for  two  years. 

Thos.  Seay,  for  the  defendant — The  two  descriptive  aver- 
ments of  the  indictment — that  the  stolen  corn  was  '*  part  of 
an  outstanding  crop  of  corn,"  and  that  it  was  "personal 
property  " — are  repugnant  and  inconsistent  with  each  other ; 
and  the  court  has  no  authority  to  strike  out  either  as  sur- 
plusaga 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — Each 
count  of  the  indictment  charges  that  the  stolen  com  was 
"part  of  an  outstanding  crop  of  corn  ;"  and  the  sufficiency 
of  this  averment  is  not  affected  by  the  additional  averment 
that  it  was  personal  property,  or  that  it  was  of  the  value  of 
twenty-five  cents.  The  averments  may  be  regarded  as  super- 
fluous, and  stricken  out.— 1  Wharton's  Amer.  Grim.  Law, 
§§  293,  622 ;  Steximan  v.  The  State,  7  Porter,  495  ;  Common- 
toeolth  V.  Eastman,  4  Gray,  416 ;  Regina  v.  Radley,  1  Denni- 
son,  453 ;  Rex  v.  Morris,  2  Leach,  C.  C.  525 ;  Commonwealth 
V.  Moseley,  2  Va.  Cases,  154.  It  may  well  be  contended  that» 
so  far  as  the  offense  is  concerned,  the  statute  makes  an  out- 
standing crop  personal  property. 

MANNING,  J. — By  a  statute  of  this  State  it  is  enacted, 
that  "any  person  who  steals  .*  .  .  .  any  part  of  any  out- 
standing crop  of  com  or  cotton,  ....  is  guilty  of  grand 
larceny,  and  must,  on  conviction,  be  imprisoned  in  the  peni- 
tentiary, or  sentenced  to  hard  labor  for  the  county,  for  not 
less  than  two,  nor  more  than  five  years." — Code  of  1876, 
§  4358. 

As  was  said  in  Gregg  v.  The  State  (55  Ala.  117),  this  stat- 
ute, "  so  far  as  it  relates  to  an  outstanding  crop  of  com  or 
cotton,  creates  a  new  offense,  unknown  to  the  common  law. 
Corn  or  cotton  growing,  or  unsevered  from  the  freehold,  par- 
takes of  the  nature  of  realty,  and,  in  the  absence  of  the  stat- 
ute, is  not  the  subject  of  larceny There  is  no 

.statute,  or  principle  of  the  common  law,  which  declares  that 
it  is  a  public  offense  to  take  or  carry  away  growing  or  un- 
gathered  com,  under  any  circumstances  other  than  those 
which,  under  the  act  of  I*ebmary  20th,  1875  "  (the  same  set 
forth  as  above  in  the  Code),  "  make  it  a  felony,  and  punish 
it  as  such.  It  follows  from  this,  that,  while  an  outstanding 
crop  of  corn  or  cotton  may  be  the  subject  of  felonious  larceny, 
it  cannot  be  the  subject  of  petit  larceny."     And  further  : 
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"  While  the  statute  declares  it  is  felony  to  steal  any  part  of 
an  outstanding  crop  of  corn  or  cotton,  ivithout  reference  to  its 
value,  there  is  no  such  provision  as  to  any  of  the  subjects  of 
petit  larceny.  .  .  .  An  indictment  for  the  offense  last 
named  m2ist  aver  some  value  of  the  article  alleged  to  be 
stolen."  As  to  the  amount  of  this  value,  compare  sections 
4358  and  4361  of  the  Code  of  1876.  To  the  same  effect  as 
the  case  just  cited,  is  that  of  HoUy  v.  The  State,  54  Ala.  238. 

In  the  indictment  now  under  consideration,  there  are  two 
counts,  to  each  of  which  a  demurrer  was  interposed.  The 
first  charges,  that  defendant  "  feloniously  took  and  carried 
away  one  peck  of  corn,  a  part  of  an  outstanding  crop  of  corn, 
of  the  valv£  of  twenty-five  cents,  the  personal  property  of  Ned 
Jones  .  .  .  and  William  Hurt ;"  and  the  other  charges, 
that  he  feloniously  took  and  carried  away  "one  peck  of  corn, 
a  part  of  an  outstanding  crop  of  corn,  the  personal  property 
of  Harris  Waller."  The  verdict  was  "  guilty  as  charged  in 
the  indictment." 

The  objection  made  to  these  counts  is,  that  they  are  self- 
contradictory,  inconsistent  with  themselves,  and  so  uncertain 
as  to  make  it  doubtful  what  the  offenses  are  which  they 
charge.  True,  each  count  alleges  that  the  "  peck  of  corn  " 
which  defendant  "  took  and  carried  away,"  was  a  "  part  of 
an  outstanding  crop  of  corn."  But  it  alleges,  also,  that  it 
was  "  personal  property,"  and  the  first  one  alleges  further, 
that  it  was  of  "  the  value  of  twenty-five  cents,"  as  if  to  em- 
phasize the  offense  as  that  of  petit  larceny.  Are  these  parts 
of  the  indictment  to  be  treated  as  surplusage,  or  not — mere 
excess  of  language,  which  may  be  rejected ;  or  are  they  mat- 
ter of  description  and  substance  ? 

It  is  said,  that  the  designation  of  the  property  stolen,  as 
personal  property,  cannot  affect  the  validity  of  the  indict- 
ment, any  more  than  the  description  of  a  horse,  in  an  indict- 
ment for  the  larceny  of  that  animal,  as  real  property,  would 
make  the  indictment  void ;  and  the  argument  is  a  plausible 
one.  But  there  is  this  difference  in  the  cases  :  A  horse 
cannot,  under  any  circumstances,  be  realty.  Of  the  two 
kinds  of  property,  real  and  personal,  a  horse,  and  other  like 
chattels,  must  necessarily  be  always  personal.  But  of  corn 
it  is  different.  While  it  is  on  the  stalk,  not  severed  from 
the  realty,  it  partakes  of  the  realty,  and,  by  the  common  law, 
was  not  the  subject  of  larceny,  though  it  might  be  of  tres- 
pass. But,  at  the  moment  of  severance,  it  becomes,  and  con- 
tinues to  be,  personalty.  This  indictment,  therefore,  makes 
it  uncertain  whether,  at  the  time  defendant  took  and  carried 
away  the  corn  here  referred  to,  it  had  been  severed^  and 
ceased  to  be  a  part  of  the  outstanding  crop,  or  not. 
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It  is  said  that  the  additions,  setting  forth  the  value  of  the 
com  stolen,  and  that  it  was  personal  property,  are  mere  sur- 
plusage, and,  if  stricken  out,  leave  a  perfect  indictment  un- 
der the  statute.  But,  if  you  strike  out  the  addition,  "  part 
of  an  outstanding  crop  of  corn,"  you  then  also  have  a  perfect 
indictment  for  the  larceny  of  personal  property.  What  au- 
thority have  we  for  making  one  of  these  amendments  in  an 
indictment  preferred  by  a  grand  jury  acting  under  oath, 
rather  than  the  other  ? 

The  jury  found  defendant  "  guilty  as  charged  in  the  in- 
dictment." Suppose  the  circuit  judge  had  not  heard  any 
of  the  evidence  (and  though  he  did,  he  was  not  made  the 
judge  of  what  it  proved) ;  or,  suppose  defendant  had  pleaded 
simply  "  guilty  "  (especially  to  the  first  count) ;  how  could 
the  judge  certainly  and  judicially  know,  there  being  but  a 
single  oflfense,  whether  the  sentence  should  be  for  grand  or 
petit  larceny.     In  this  case,  it  was  for  grand  larceny. 

We  think  it  important  that  such  looseness  and  ambiguity 
in  legal  documents  of  this  kind,  ha\in^  their  origin  in  the 
courts,  and  made  up  under  the  supervision  of  official  legal 
advisers,  ought  not  to  be  allowed. 

Let  the  judgment  of  the  Circuit  Court  be  reversed,  and  the 
cause  remanded  ;  defendant  to  remain  in  custody,  until  dis- 
charged by  due  course  of  law. 

In  Hdly  v.  The  State,  supra,  we  notice  an  inconsistency  in 
the  case  as  reported,  and  as  stated  in  the  opinion.  We  have 
examined  the  original  record,  and  find  that  the  indictment 
charged,  exactly  as  set  forth  in  the  opinion,  that  defendant 
"  feloniously  took  and  carried  away  fifteen  ears  of  corn,  a 
portion  of  an  outstanding  crop,  the  property  "  [not  "  per- 
sonal" property]  "of  William  Russell."  The  errors  in  the 
printed  report  are  not  those  of  the  court. 


Jones  V,  The  State. 

Indictment  fc^  Carrying  Concealed  Weapons. 

1.  Sufficiency  of  inditimenl,  in  avermfnt  of  defendant' s  Christian  name.— An  in- 
dictment which  describes  the  defendant  as  "  DookIas  Jones,  alias  Dur  Jone«. 
whoso  true  Christinn  name  is  to  this  (;raud  jury  unknown,"  is  inconsiatent  and 
self-repnguant,  and  will  not  sapport  a  conviction. 

From  the  Circuit  Court  of  Washington. 
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Tried  before  the  Hon.  H.  T.  Toulmin. 

The  indictment  in  this  case,  containing  only  one  count, 
charged  that  "  Douglas  Jones,  a^ios  Dug  Jones,  whose  true 
Christian  name  is  to  this  grand  jury  unknown,  carried  a  pistol 
concealed  about  his  person,"  &c.  After  conviction,  the  defend- 
ant moved  in  arrest  of  judgment,  on  account  of  the  insuffi- 
ciency of  the  indictment ;  which  motion  the  court  overruled, 
and  the  defendant  excepted. 

F.  B.  Clark,  Jr.,  for  the  defendant. — Neither  the  common 
law  nor  the  statute  authorizes  such  averments  as  are  con- 
tained in  this  indictment. — Clark's  Manual,  §2189,  and  au- 
thorities there  cited ;  Code,  §  4786.  The  averments  are  con- 
tradictory of  each  other,  and  make  the  indictment  bad  for 
duplicity. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited 
Lee  V.  Tim  State,  55  Ala.  259 ;  6  Mod. -116  ;  1  Camp.  479. 

STONE,  J. — On  a  former  day  of  this  term,  we  announced 
that  this  case  was  affirmed,  on  the  authority  of  Lee  v.  The 
State,  55  Ala.  259.  In  that  case,  the  defendant  was  described 
as  "  Eli  E.  Lee,  alias  Tobe  Lee."  We-  held  there  was  noth- 
ing in  the  objection,  that  the  Christian  name  of  the  defend- 
ant was  stated  under  an  alias  dictiis.  In  the  present  case, 
the  defendant  is  described  and  charged  as  "  Douglas  Jones, 
alias  Dug  Jones,  whose  true  Christian  name  is  to  this  grand 
jury  unknown."  The  principle  on  which  we  heretofore 
affirmed  this  case  was,  that  the  true  interpretation  of  the 
language  of  this  indictment  is,  that  the  grand  jury,  in  their 
finding,  affirmed  that  the  defendant's  Christian  name  was 
either  Douglas  Jones  or  Dug  Jones,  but  they  did  not  know 
which  of  these  was  the  true  Christian  name.  The  principle 
of  our  decision  would  have  led  to  the  conclusion,  that,  unless 
the  Christian  name  of  the  accused  was  either  Douglas  or 
Dug,  then  he  was  incorrectly  described.  We  overlooked  the 
fact,  that  by  this  construction,  we  gave  no  operation  what- 
ever to  the  words,  "  whose  •  true  Christian  name  is  to  this 
grand  jury  unknown  ;"  for  the  precedent  words,  "  Douglas 
Jones,  alias  Dug  Jones,"  mean  precisely  the  same  thing — 
nothing  more,  nothing  less.  Part  of  the  sworn  duty  of  the 
grand  jury  is,  to  "  diligently  inquire,  and  true  presentment 
make." — Code  of  1876,  §  4755.  This  duty  extends  to  the  as- 
certainment and  presentment  of  every  material  fact  necessary 
to  constitute  a  good  indictment.  Identification  of  the  ac- 
cused is  one  of  the  material  facts  to  be  averred ;  and  this  is 
usually  done  by  giving  his  name.     But  cases  will,  and  do 
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arise,  in  which  the  grand  jury  do  not  know,  and  can  not  learn, 
either  some  nai;ne,  or  some  other  material  fact  to  be  averred. 
In  such  case,  unless  it  be  some  material  ingredient  of  the 
oflfense,  without  which  no  crime  or  misdemeanor  would  be 
imputed,  the  name  or  fact,  as  the  case  may  be,  may  be 
averred  as  to  the  grand  jury  unknown.— Code  of  1876,  §§  4786, 
4789,  4790.  But  this  rule  is  born  of  necessity,  and  when  the 
necessity  does  not  exist,  the  rule  does  not  exist.  It  is  only 
when  the  name  or  fact  is  unknovm  to  the  grand  jury,  the 
authority  to  employ  that  form  of  expression  or  charge  is  per- 
mitted. So,  when  the  name  or  fact  is  known  to  the  grand 
jury  at  the  time  the  indictment  is  found,  the  averment  that 
it  is  unknown  is  not  a  true  presentment ;  and  if .  the  fact  of 
such  knowledge  is  shown  on  the  trial,  it  is  the  duty  of  the 
court  not  to  allow  a  conviction  to  be  had  on  that  indictment, 
and  to  direct  his  acquittal,  that  a  new  indictment  may  bo 
preferred,  setting  forth  the  facts  truly.  In  Duval  and  Pelham 
V.  The  State,  at  this  teiwa,  we  had  occasion  to  consider  this 
question ;  and  we  there  held,  that  the  question  is  one  of  vari- 
ance between  the  facts  found  by  the  grand  jury,  and  the  facts 
developed  on  the  trial  before  the  petit  jury. 

We  confesg  ourselves  somewhat  at  a  loss  in  determining 
the  true  meaning  and  purpose  of  the  averment  in  the  indict- 
ment that  the  true  Christian  name  of  the  accused  was  un- 
known to  the  grand  jury.  They  had  just  averred  it  was 
Douglas,  or  Dug  ;  and  if  it  was  either,  the  indictment  was 
sufficient,  under  Lee's  case.  Such  averment  is  the  equivalent 
of  saying,  either  that  he  was  known  and  called  by  each  of 
the  names,  or,  possibly,  that  his  true  name  was  one  or  the 
other,  the  grand  jury  did  not  know  which.  If  the  additional 
averment  had  been,  "  but  which  of  said  names  is  his  true 
Christian  name,  is  unknown  to  this  grand  jury,"  it  would  have 
added  nothing  to  the  strength  or  clearness  of  the  indictment, 
and  would  probably  be  treated  as  surplusage.  But  that  is 
not  its  import.  It  first  avers  it  is  one  or  both  of  the  two 
names,  specifying  them,  and  thus  proving  that  much  was 
known  to  the  grand  jury,  and  then  avers  his  Christian  name 
Was  unknown.  These  averments,  stated  cumulatively,  are 
not  consistent  with  each  other.  They,  in  effect,  charge  the 
name  both  as  known  and  unknown,  thus  making  the  indict- 
ment repugnant  to  itself.  This  is  such  an  innovation  on  the 
rules  of  pleading — on  the  constitutional  right  of  every  one 
accused  "  to  demand  the  nature  and  cause  of  the  accusation  " 
against  him,  and  to  be  accused  only  "  in  cases  ascertained 
by  law,  and  according  to  the  forms  which  the  same  has  pre- 
scribed," that  we  are  unwilling  to  give  it  sanction. — Declara- 
tion of  Eights,  sections  7  and  8. 
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We  reverse  and  remand  the  cause  to  the  Circuit  Court, 
that  the  indictment  may  be  there  quashed.  Let  the  defend- 
ant remain  in  custody,  until  discharged  by  due  course  of  law. 


Bales  V,  The  State. 

Indictment  for  Murder. 

1.  Special  terms  of  court;  validity  of  indictment  and  iriaJ,  at. — Under  the 
statute  (Code,  §§  652-3),  a  circuit  judge  has  power  to  convene  a  special  term 
of  the  court,  in  any  county  in  his  circuit,  whenever,  in  his  opinion,  a  special 
term  is  necessary  ;  the  jurisdiction  and  authority  of  the  court  at  a  special 
term,  convened  in  pursuance  of  the  statute,  are  as  plenary  as  at  a  regular 
term  ;  an  indictment,  found  by  a  grand  jury  organized  at  such  special  term,  is 
valid,  and  a  trial  and  conviction  under  it  are  nefther  illegal  nor  irregular. 

2.  Statutes  in  Code,  not  originally  conforming  to  constitutional  rules  as  to  revis- 
ing Wild  amending  laws. — The  Code  of  1876,  purporting  to  embrace  all  public 
statutes,  of  a  general  and  permanent  nature,  of  force  at  the  time  of  its  adop- 
tion, was  enacted  in  conformity  to  the  provisions  of  the  constitution  ;  and  any 
statute  therein  included,  though  not  originally  conforming  to  the  rules  pre- 
scribed by  the  constitution  as  to  revising  and  amending  laws,  became  valid 
from  the  day  the  Code  went  into  operation. 

3.  Olyections  to  array  of  grand  jury. — The  statutory  provisions  regulating 
the  drawing  and  summoning  of  persons  to  serve  as  grand  jurors,  are  expressly 
declared  to  be  directory  (Code,  §  4759) ;  and  any  departure  from  them,  which 
works  no  injury  to  the  accused,  is  no  ground  ot  objection  to  the  whole  array. 

4.  Competency  of  petit  juror,  as  affected  by  opinion  as  to  guilt  or  innocence  of 
accused. — Under  the  statute  (Code,  §§  4881-82),  as  at  common  law,  it  is  good 
ground  of  challenge  for  cause,  that  the  proposed  juror  has  a  fixed  opinion  as 
to  the  guilt  or  innocence  of  the  accused,  which  would  bias  his  verdict.  But, 
at  common  law,  this  might  be  made  a  collateral  issue,  and  proved  or  dis- 
proved by  other  evidence  than  the  oath  of  the  person  proposed  as  a  juror ; 
while  the  statute  submits  the  inquiry  to  the  sworn  conscience  of  the  juror 
himself,  and  from  his  testimony  alone  the  court  must  determine  whether  he  is 
competent.  Yet,  if  a  person  having  a  disqualifying  opinion  as  to  the  guilt  of 
the  accused  should  procure  acceptance  as  a  juror,  whether  through  design  or 
ignorance  on  his  part,  a  verdict  of  guilty,  in  which  he  participated,  would  be 
set  aside  by  the  court,  on  motion  tor  a  new  trial,  supported  by  proper  evi- 
dence. 

5.  Same. — The  "fixed  opinion  as  to  the  guilt  or  innocence  of  the  defend- 
ant, which  would  bias  his  verdict,"  and  render  the  person  incompetent  as  a 
juror,  must  be  such  as  would  prevent  him  from  rendering  a  verdict  in  accord- 
ance with  the  evidence  as  disclosed  on  the  trial,  and  the  law  as  pronounced 
by  the  court :  an  opinion  founded  merely  on  rumor,  or  formed  on  the  hypoth- 
esis of  the  truth  of  the  facts  which  he  has  heard,  and  without  the  hearing  of 
other  facts  which  may  contradict  them,  or  lesson  their  weight,  does  not  dis- 
qualify him. 

6.  Sante.—A  person  who  says  that,  "from  what  he  had  heard,  he  had  an 
opinion  that  the  prisoner  had  killed  some  one,  but  none  whether  the  killing 
was  justifiable  or  not,"  is  not  incompetent  as  a  juror  ;  nor  a  person  who  says 
that  he  "can't  help  believing  what  he  has  heard.'' 

7.  Same  ;  examination  of  proposed  juror. — After  the  court  has  examined  a 
proposed  juror,  it  is  not  error  to  refuse  to  allow  the  prisoner's  counsel  to  ex- 
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amine  him,  for  the  purpose  of  asoertainiog  whether  he  is  not  sabject  to  chal- 
lenge for  cause. 

8.  Standard  medictU  trealiaea  aa  evidaux. — The  principle  is  settled  by  former 
decisions  of  this  ooart,  that  standard  medical  books,  in  connection  with  proper 
explanation,  when  necessary,  of  the  terms  osed,  may  be  road  to  the  jury  as 
evidence  in  a  criminal  case. 

From  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  W.  B.  Wood. 

The  prisoner  in  this  case,  John  H.  Bales  (or  Bailes),  was 
indicted  for  the  murder  of  his  wife,  Mary  Alice  Bailes,  in 
May,  1879,  by  shooting  her  with  a  pistol  The  indictment 
was  found  at  a  special  term  of  said  Circuit  Court,  held  on 
the  third  Monday  in  July,  1879 ;  and  the  trial  was  had  at 
the  same  term.  The  special  term  was  held  in  pursuance  of 
an  order  made  by  Hon.  W.  B.  Wood,  the  judge  of  the  fourth 
judicial  circuit,  on  the  4th  June,  1879,  which  is  copied  in  the 
transcript,  and  in  which  it  is  recited  that  a  special  term  is 
ordered  by  the  judge,  "  being  of  opinion  that  a  special  term 
of  said  court  is  necessary  for  the  disposal  of  such  criminal 
business  as  may  be  brought  before  it."  The  order  directed 
the  proper  officers  to  draw  and  summon  grand  and  petit 

1"urors  for  the  special  term,  and  that  the  order  itself  should 
)e  published  in  the  Athens  Post,  a  newspaper  published  in 
Limestone  county,  for  thirty  days  before  the  commencement 
of  the  special  term.  The  minute-entry  recites  that  the  spe- 
cial term  was  held  in  pursuance  of  the  order,  and  that  the 
order  had  been  published  in  accordance  with  its  own  require- 
ment. The  venire  of  persons  summoned  as  grand  jurors, 
eighteen  in  number,  is  set  out ;  all  of  whom  appeared,  and, 
three  being  excused  by  the  court,  the  remaining  fifteen  were 
organized  as  the  grand  jury,  and  returned  the  indictment 
into  court  ©n  the  21st  July.  Fifty  persons  were  also  sum- 
moned as  petit  jurors;  but  this  venire  being  quashed,  on 
motion  of  the  prisoner,  one  hundred  persons  were  ordered 
to  be  summoned  as  jurors,  a  list  of  whom,  with  a  copy  of 
the  indictment,  was  served  on  the  prisoner,  under  the  order 
of  the  court,  one  day  before  the  day  appointed  for  his  trial. 
Being  duly  arraigned,  the  prisoner  demurred  to  the  indict- 
ment, and  moved  to  quash  it,  and  filed  several  pleas  in  abate- 
ment ;  insisting  that  the  court  had  no  power  or  jurisdiction, 
at  said  special  term,  either  to  institute  proceedings  against 
him,  or  to  try  him,  and  that  the  indictment  was  void.  The 
court  overruled  the  demurrer  and  the  motion  to  quash,  and 
sustained  demurrers  to  the  pleas  in  abatement  The  pris- 
oner also  moved  to  quash  the  venire  of  petit  jurors,  because 
two  of  the  names  therein  mentioned  were  not  in  the  list 
served  on  him ;  but  the  court  ordered  these  two  names  to  be 
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discarded,  and  overruled  the  motion.  The  prisoner  also 
challenged  the  array  of  petit  jurors,  because  forty-eight  per- 
sons were  summoned  as  regular  jurors,  instead  of  thirty 
(Code,  §  4738) ;  but  the  court  overruled  the  challenge,  and 
the  prisoner  excepted.  Issue  being  joined  on  the  plea  of 
not  guilty,  the  trial  then  proceeded. 

The  name  of  J.  H.  Allison  being  drawn  as  a  juror,  he  was 
examined  by  the  court  touching  his  qualifications ;  and  having 
stated,  among  other  things,  that  "  he  has  no  fixed  opinion  as 
to  the  guilt  or  innocence  of  the  defendant,  which  would  bias 
his  verdict,"  and  being  declared  a  competent  juror  by  the 
court,  he  was  accepted  by  the  State.  "  Being  asked  by  the 
prisoner,  if  he  had  not  formed  an  opinion  as  to  his  guilt  or 
innocence,  said  Allison  answered,  that,  *  from  what  he  had 
heard,  he  believed  defendant  was  guilty  of  murder,  but  did 
not  know  that  this  would  bias  his  judgment.'  The  prisoner 
then  challenged  said  AUison  for  cause  as  a  juror,  but  the 
court  overruled  and  refused  to  allow  said  challenge ;  to  which 
the  prisoner  duly  excepted,  and  then  challenged  said  Allison 
peremptorily." 

The  name  of  E.  W.  Higgins  being  drawn  by  the  clerk, 
"  said  Higgins  was  duly  sworn,  and  examined  by  the  court ; 
and  the  same  questions  being  asked  him,  and  Uke  answers 
returned,  as  in  the  case  of  said  Allison,  he  was  pronounced 
a  competent  juror,  and  was  accepted  by  the  State ;  and  then, 
in  answer  to  questions  by  the  prisoner,  he  said,  that  he  had 
not  talked  with  the  prosecutor  about  this  case,  but  has  now 
an  opinion,  formed  from  rumor,  as  to  the  gailt  of  the  pris- 
oner." The  prisoner  thereupon  challenged  said  Higgins  for 
cause,  but  the  court  overruled  and  refused  to  allow  the  chal- 
lenge ;  to  which  the  prisoner  excepted,  and  then  challenged 
said  Higgins  peremptorily.  ? 

The  name  of  A.  W.  Stroud  being  drawn  by  the  clerk,  said 
Stroud  was  sworn  and  examined  by  the  court ;  and  being 
pronounced  competent  as  a  juror,  he  was  accepted  by  the 
State.  *'  The  prisoner  then  asked  said  Stroud,  if  he  has 
formed  an  opinion  as  to  his  guilt  or  innocence;  and  said 
Stroud  answered,  *  I  can't  help  believing  what  I  have  heard.' 
The  prisoner  then  challenged  said  Stroud  for  that  cause,  but 
the  court  refused  to  allow  said  challenge  for  cause ;  and  there- 
upon the  prisoner  duly  excepted  to  this  ruling,  and  chal- 
lenged said  Stroud  peremptorily." 

The  name  of  A.  W.  Eaton  being  drawn,  he  was  duly  sworn 
and  examined  by  the  court ;  and  being  pronounced  compe- 
tent as  a  juror,  he  was  accepted  by  the  State.  "  In  answer 
to  questions  then  put  by  the  prisoner,  said  Eaton  stated  that, 
from  conversations  with  our  best  citizens,  in  whom  he  had 
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every  coufidence,  be  had  formed  the  opinion  that  the  pris- 
oner had  killed  some  one,  but  none  as  to  whether  he  was 
justifiable  or  not ;  that  he  now  has  that  opinion — namely, 
that  he  killed  some  one — but  this  might  be  removed  by  evi- 
dence ;  that  it  would  require  some  evidence  to  remove  that 
opinion,  but  that  this  belief  would  not  bias  his  verdict 
Thereupon  the  prisoner  challenged  said  Eaton  for  cause, 
and,  said  challenge  being  overruled  and  refused  by  the  court 
(to  which  the  prisoner  duly  excepted),  he  also  challenged 
said  Eaton  peremptorily." 

The  name  of  one  Lemuel  Smith  being  drawn,  he  was  sworn 
and  examined  by  the  court ;  and  being  declared  by  the  court 
to  be  a  competent  juror,  he  was  accepted  by  the  State. 
"  The  prisoner  then  proposed  to  ask  said  Lemuel  Smith,  for 
the  purpose  of  ascertaining  a  ground  of  challenge  for  cause, 
if  he  was  bom  in  the  United  States,  or  had  ever  been  duly 
naturalized ;  also,  if  he  had  been  a  freeholder  or  householder 
for  the  last  twelve  months,  and  if  he  owned  any  legal  or 
equitable  interest  in  any  lands.  The  court  refused  to  per- 
mit any  or  either  of  said  questions  to  be  put  to  said  Smith, 
as  grounds  of  challenge  for  cause,  he  having  been  declared 
competent  by  the  court,  and  accepted  by  the  State;  but 
allowed  the  prisoner  to  ask  any  and  all  such  questions  to 
ascertain  grounds  for  acceptance  or  peremptory  challenge, 
and  required  the  prisoner  to  accept  said  Smith  or  to  chal- 
lenge him  peremptorily ;  to  which  ruling  and  action  of  the 
court  the  prisoner  duly  excepted,  and  then  challenged  said 
Smith  peremptorily."  Similar  rulings  were  made,  and  ex- 
ceptions duly  reserved,  as  to  John  S.  Tucker  and  E.  S.  Strange, 
each  of  whom  was  also  challenged  peremptorily  by  the  pris- 
oner. 

The  defense  of  insanity  was  interposed  by  the  prisoner, 
and  evidence  was  introduced  in  support  of  it ;  and  in  this 
connection,  the  prisoner's  counsel  proposed  to  read  to  the 
jury,  as  evidence,  extracts  from  Taylor  8  Medical  Jurispru- 
dence, Beck's  Elements  of  Medical  Jtirisprudence,  and  Ray's 
Medical  Jurispriidence  of  Insanity,  whicn  were  proved  to  be 
standard  medical  treatises,  and  recognized  as  such  by  the 
medical  profession.  The  court  rejected  this  evidence,  and 
the  prisoner  excepted  to  its  exclusion. 

Several  other  exceptions  were  reserved  by  the  prisoner, 
which,  under  the  opinion  of  this  court,  require  no  particular 
notice. 

E.  T.  Taliaferro,  Jos.  B.  McDonald,  J.  J.  Turrentine, 
and  jAMEti  Benaqh,  for  the  prisoner. 
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H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BEICKELL,  C.  J.— By  the  statute  (Code  of  1876,  §§  652-3), 
which  is  shown  by  the  record  to  have  been  strictly  pursued, 
a  judge  of  the  Circuit  Court  has  full  power  to  convene  "  a 
special  term,  in  any  county  in  his  circuit,  whenever,  in  his 
opinion,  a  special  term  is  necessary."  The  exercise  of  the 
power  rests  wholly  in  the  discretion  of  the  judge,  and  his 
conviction  of  the  necessity  for  the  term.  The  statute  pro- 
vides further,  that,  "  at  such  special  term,  the  judge  shall 
have  the  same  power,  jurisdiction,  and  authority  to  organize 
a  grand  jury,  and  to  try  and  dispose  of  all  causes,  both  civil 
and  criminal,  that  may  come  before  the  court,  and  to  do  and 
perform  all  the  business  of  such  court,  as  at  a  regular  term.'* 
The  jurisdiction  and  authority  of  the  court  at  a  special  term, 
convened  in  pursuance  of  the  statute,  is  as  plenary  as  at  a 
regular  term ;  and  an  indictment  found  by  a  grand  jury, 
organized  at  such  terra,  is  valid ;  and  a  trial,  and  judgment 
of  conviction,  are  not  illegal,  nor  irregular. — Nugent  v.  The 
State,  19  Ala.  6.40;  Harrington  v.  2  he  State,  36' Ala.  236; 
Aaron  &  Ely  v.  The  State,  39  Ala.  684. 

2.  "Whether  the  rfciode  of  legislative  procedure,  prescribed 
by  the  last  clause  of  the  second  section  of  the  fourth  article 
of  the  constitution  of  1868,  was  observed  in  the  original  en- 
actment of  this  statute,  is  not  a  question  of  any  importance 
in  this  cause.  It  was  introduced  into,  and  forms  part  of  the 
present  Code,  which,  in  all  its  parts  and  provisions,  was  en- 
acted in  conformity  to  the  constitution,  and  embodies  all 
public  statutes,  of  a  general  and  permanent  nature,  of  force 
in  the  State. — Deio  v.  Canningham,  28  Ala.  466 ;  Hoover  v. 
The  State,  59  Ala.  57.  It  may  eml3race  statutes  not  origi- 
nally enacted  in  the  forms  prescribed  by  the  constitution ; 
and  if  that  be  true,  they  are  valid,  not  from  the  day  of  their 
original  enactment,  but  from  the  day  the  Code  becarae  oper- 
ative. 

3.  The  special  term  being  held  "  for  the  disposal  of  such 
criminal  business  as  may  be  brought  before  it, "  following 
the  words  of  the  order  convening  it,  and  the  trial  of  the  ac- 
cused, charged  with  an  offense  which  could  be  punished 
capitally,  being  a  part,  if  not  the  exclusive  business  it  was 
contemplated  would  come  before  the  court,  the  statute  re- 
quired that  fifty  persons  should  be  drawn  to  serve  as  petit 
jurors  ;  and  in  the  drawing  shown  in  the  record,  it  was  ob- 
served.— Code  of  1876,  §  4739.  Besides,  the  statutory  pro- 
visions are  expressly  declared  to  be  directory ;  and  a  depar- 
ture from  them,  which  works  no  injury  to  a  party  accused  of 
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a  criminal  offense,  can  not  be  made  the  gronnd  of  objection 
to  the  whole  array. — Code  of  18  /6,  §  4759. 

4.  The  BUI  of  Eights  declares :  "  That  the  right  of  trial 
by  jury  shall  remain  inviolate ;"  and  guarantees  to  the  ac- 
cused, "  in  all  prosecutions  by  indictment,  a  speedy  pubhc 
trial,  by  an  impartial  jury  of  the  county  or  district  in  which 
the  offense  was  committed ;"  and  further,  that  he  shall  not 
"  be  deprived  of  his  life,  liberty,  or  property,  but  by  due  pro- 
cess of  law."  Impartiality  is  the  highest,  most  indispensa- 
ble qualification  oi  a  judge,  or  of  a  juror — freedom  from  bias, 
prejudice,  passion,  or  interest.  Impartiality,  independence, 
in  each  individual  juror,  who  is  to  sit  in  judgment  upon  the 
life,  liberty,  or  property  of  his  peer,  so  far  as  it  may  be  ex- 
pected from  men  having  common  interests,  hopes,  and  fears, 
it  is  the  purpose  of  all  our  legislation  to  secure.  Before  ad- 
ministering the  oath  to  any  person  summoned  and  appearing 
as  a  grand  or  a  petit  juror,  it  is  the  imperative  duty  of  the 
court  to  ascertain  whether  he  is  competent  to  discharge  the 
duties  with  honesty,  impartiality,  and  intelligence,  and  is 
esteemed  in  the  community  for  integrity,  fair  character,  and 
sound  judgment— Code  of  1876,  §  4760.  And  the  officers 
charged  with  the  duty  of  drawing  and  selecting  jurors,  are 
commanded  not  to  select  any  other  persons,  than  such  as,  in 
their  opinion,  are  of  these  qualifications. — Code  of  1876, 
§  4733. 

The  statute  enumerates  seven  grounds,  which  are  the 
subject  of  a  challenge  for  cause,  by  either  the  State,  or  the 
accused ;  and  two,  which  are  grounds  of  such  challenge  by 
the  State  only.  These  two — a  fixed  opinion  against  capital 
or  penitentiary  punishment,  and  that  a  conviction  should  not 
be  had  on  circumstantial  evidence — are  favorable  to  the  ac- 
cused, and  of  prejudice  only  to  the  State. — Code  of  1876, 
§§  4881-83.  It  is  the  usual  practice,  and  was  pursued  in  this 
case,  for  the  court  to  examine,  or  cause  each  person,  as  he 
is  drawn  as  a  juror,  to  be  examined  on  his  voir  air^,  to  ascer- 
tain if  he  is  subject  to  any  of  these  grounds  of  challenge. 
On  the  examination,  four  persons  were  challenged  by  tne 
accused,  because  each  disclosed,  as  it  was  supposed,  that  he 
had  a  Jixed  opinion  as  to  the  guilt  or  innocence  of  the  accused  ; 
in  other  words,  that  he  was  not  impartial— was  not  free  from 
bias  and  prejudice  against  the  accused.  This  ground  of 
challenge,  under  the  statute,  is  provable  alone  by  the  oath 
of  the  juror. 

The  common  law  jealously  excluded  from  the  jury-box 
all  who  had  prejudged  the  particular  cause— all  who,  by  pas- 
sion, or  prejudice,  or  bias,  from  whatever  cause  it  proceeded, 
had  disqualified  themselves  from  passing  upon  it  impartially. 


86  SUPEEME  COUET  [Dec  Term, 

[Bales  V.  The  State.] 

It  is  the  common-law  principle  which  the  statute  was  in- 
tended to  embody,  expressed  in  phraseology  the  legislature 
deemed  the  most  intelligible  and  most  comprehensive.  If  it 
would  be  competent  for  the  legislature  to  narrow  the  princi- 
ple of  the  common  law,  and  introduce  into  the  jury-box  the 
man  of  prejudice — the  judge  in  advance  of  a  hearing,  and  of 
deliberation  after  hearing — that  purpose  is  not  indicated  in 
the  statute.  The  disqualification  at  common  law,  and  under 
the  statute,  is,  that  the  person  proposed  as  a  juror  holds  an 
opinion,  as  to  the  guilt,  or  as  to  the  innocence  of  the  accused, 
disqualifying  him  from  rendering  a  verdict  in  accordance 
with  the  evidence  as  it  may  be  delivered  by  the  witness,  and 
the  law  as  it  may  be  pronounced  by  the  court.  The  holding 
of  such  an  opinion,  such  a  judgment,  or  belief,  all  authorities 
at  common  law  concurred  in  pronouncing  sufficient  to  com- 

Eel  his  exclusion,  whatever  diversity  of  opinion  there  may 
ave  been  as  to  the  mode  of  ascertaining,  or  as  to  the  facts 
which  showed  its  existence. 

This. cause  of  , challenge  could,  at  common  law,  become 
a  collateral  issue,  submitted  to  triers  summoned  for  that 
purpose  ;  and  it  was  the  matter  of  proof  or  disproof,  by  other 
evidence  than  the  testimony  of  the  proposed  juror.  Under 
the  statute,  it  can  not  be  proved  or  disproved,  otherwise  than 
by  his  oath  ;  and  the  court,  without  the  intervention  of  triers, 
determines  its  existence.  Yet,  there  can  be  no  doubt,  if  a 
juror,  having  a  disqualifying  opinion,  should  introduce  him- 
self into  the  jury-box,  by  concealing,  or  by  failing  to  disclose 
it  from  mere  ignorance,  a  conviction  by  a  verdict  in  which 
he  participated  would  be  set  aside,  on  an  application  for  a 
new  trial,  supported  by  proper  evidence.  The  whole  pur- 
pose of  the  statute  is  to  simplify  the  inquirv  into  the  exis- 
tence of  this  cause  of  challenge,  and  to  avoid  the  many  ob- 
jections to  jurors,  sometimes  narrow,  too  often  interposed  at 
common  law,  embarrassing,  rather  than  promoting  a  fair, 
just,  impartial  administration  of  the  criminal  law. — Carson 
V.  The  iState,  50  Ala.  134.  The  inquiry  is  submitted  to  the 
sworn  conscience  of  the  proposed  juror  ;  and  from  his  testi- 
mony it  must  be  determined  whether  he  is,  or  is  not,  subject 
to  this  disqualification.  Propounded  in  the  formula  of  the 
statute,  a  positive,  direct  answer  is  not  often,  in  practice, 
obtained  to  the  inquiry.  If  it  is,  and  is  affirmative,  the  juror 
is  generally  excluded,  without  further  inquiry  ;  and  properly 
so,  for  it  would  be  unsafe  to  introduce  him  into  the  jury-box, 
if  that  is  his  own  conviction  as  to  the  state  of  his  mind, 
though,  after  explanations  proceeding  from  the  court,  or 
made  in  its  presence  and  with  its  sanction,  he  should  declare 

that  he  has  no  fixed  opinion,  which  would  bias  his  verdict. 
Vol.  liXia. 
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While  the  administration  of  the  statute  mnst  not  encourage 
objections,  because  the  person  proposed  maj  entertain 
hypothetical  opinions,  care  must  be  taken  that  none  but 
good  and  true  men,  free  from  an  opinion  which  would  bias 
their  verdict,  are  introduced  as  jurors. 

5.  The  juror  Allison  declared,  that  he  had  not  a  fixed 
opinion  as  to  the  guilt  or  innocence  of  the  accused,  which 
would  bias  his  verdict.  Upon  interrogation  by  the  counsel 
for  the  prisoner,  he  stated  that,  from  what  he  had  heard,  he 
believed  the  prisoner  was  guilty  of  murder,  but  did  not  know 
that  this  would  bias  his  judgment.  Crime  can  not  be  com- 
mitted without  attracting  the  attention  of  the  community,  to 
a  greater  or  less  degree,  in  the  locality  of  its  commission. 
The  greater  the  crime,  the  greater  is  the  degree  of  attention. 
Such  a  crime  as  that  imputed  to  the  prisoner,  will  shock  the 
moral  sense,  and  arouse  the  indignation  of  any  civihzed 
community ;  and  if  there  be  any  who  do  not  hear  of  it,  and 
the  circumstances  narrated  as  attending  its  commission,  they 
are  generally  the  obscurest  and  least  intelligent  of  the  com- 
munity. If  all  who  hear  of  it,  and  form  aa  opinion  from  the 
circumstances  as  they  become  notorious,  are  excluded,  it 
would  be  almost  an  impossibility  to  obtain  a  jury  for  the 
trial  of  the  person  charged,  in  the  district  or  county  in  which 
the  offense  was  committed.  Such  opinions,  formed  on  the 
hypothesis  of  the  truth  of  the  facts  which  have  been  heard, 
and  without  the  hearing  of  other  facts  which  may  contra- 
dict them,  or  lessen  their  weight,  is  not  the  fixed  opinion,  to 
which  the  statute  refers ;  nor  was  it  a  disqualification,  accord- 
ing to  the  better  authorities,  at  common  law.  There  was  no 
error  in  overruling  the  challenge  of  Allison.  Nor  was  there 
any  error  in  overruling  the  challenge  of  Higgins,  whose 
opinion  was  founded  merely  on  rumor. — Epea'  cane,  5  Gratt. 
674  ;  Armstmd's  case,  11  Leig  i,  657 ;  The  Stale  v.  Morea, 
2  Ala.  275  ;   JVilHams  v.  The  State,  3  Stew.  454. 

6.  The  juror  Eaton,  who,  from  what  he  had  heard,  had  an 
opinion,  that  the  prisoner  had  killed  some  one,  but  none 
whether  the  killing  was  or  not  justifiable,  was  not  disquali- 
fied.— Whart.  Cr.  Law,  ^  2989.  Nor  was  it  disclosed  that 
Stroud  was  an  incompetent  juror.  The  examination  pro- 
ceeded no  further,  than  to  draw  from  him  the  declaration, 
that  "  I  can't  help  believing  what  I  have  heard."  What  he 
had  heard,  whether  it  had  induced  a  fixed  opinion  of  the 
guilt  or  of  the  innocence  of  the  prisoner,  did  not  appear. 
If  it  was  of  the  innocence  of  the  prisoner,  it  would  not  have 
been,  at  his  instance,  a  challenge  for  cause.  Enough  was 
not  shown  to  indicate  that  he  had  a  fixed  opinion  of  the  guilt 
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of  the  prisoner,  and  that  alone  could  have  supported  the 
challenge  he  made. 

7.  The  proposed  examination  of  Smith,  Tucker  and 
Strange,  to  ascertain  whether  they  were  subject  to  challenge 
for  cause,  after  they  had  been  examined  by  the  court,  was 
properly  refused.  We  know  of  no  authority,  and  we  per- 
ceive no  reason  for  any  such  speculative,  inquisitorial  prac- 
tice, consuming  needlessly  the  time  of  the  court,  and  offen- 
sive  to  the  persons  subjected  to  it.  The  rule  is  ancient,  that 
neither  party  has  a  right  to  interrogate  a  juror  before  he  is 
challenged. — 1  Chitty's  Cr.  Law,  543-44 ;  King  v.  Edmonds, 
4  Barn.  &  Aid.  671. 

8.  In  Stoudenmeier  v.  Williamson,  29  Ala.  558,  this  court 
held,  that  standard  medical  books,  in  connection  with  proper 
explanation  of  the  terms  used,  if  such  explanation  was  neces- 
sary, could  be  read  in  evidence  to  the  jury.  The  decision 
was  followed  in  3IerMe  v.  The  State,  37  Ala.  139.  The  rule 
is  consequently  established  here,  and  since  these  decisions, 
we  presume,  has  been  of  frequent  use  in  the  primary  courts. 
The  Circuit  Court  was,  consequently,  in  error,  in  rejecting 
as  evidence  the  extracts  from  the  books,  which  were  shown 
to  be  of  high  authority  in  the  medical  profession. 

We  do  not  deem  it  necessary  to  consider  the  other  ques- 
tions raised  upon  the  record.  The  error  pointed  out  com- 
pels a  reversal  of  the  judgment,  and  the  cause  will  be  re- 
manded. Let  the  prisoner  remain  in  custody,  until  dis- 
charged by  due  course  of  law. 


Hardin  v.  The  State. 

Indictment  Jar  Carrying  Concealed    Weapons. 

1.  Evidence  showing  threatened  or  apprehended  attack. — Under  an  indictment 
for  carrying  concealed  weapons  (Code,  $  4109),  the  defendant- having  proved, 
to  establish  the  defense  of  a  threatened  or  apprehended  attack,  that  he  had 
been  forcibly  seized  by  night,  a  fevir  months  before  the  time  specified  by  the 
vritness  for  the  prosecution,  by  a  party  of  armed  men,  some  of  whom  resided 
in  Alabama,  and  others  in  Georgia,  and  carried  off  to  a  distant  place,  where 
he  was  set  at  liberty  after  some  judicial  proceeding  before  a  magistrate;  and  that 
the  persons  engaged  in  this  attack,  whose  names  were  mentioned,  and  who 
resided  near  him,  had  declared  that  "they  intended  to  take  him  and  carry 
him  off  again,  and  that  they  would  as  soon  shoot  hipa  as  to  shoot  a  hog," 
which  threats  were  communicated  to  him  ;  it  is  permissible  for  him  to  fur- 
ther prove  "that  said  parties  were  prowling  through  the  country,  armed,  and 
without  any  employment,  sometimes  for  a  while  in  Georgia,  dodging  in  and 
out  of  Alabama. " 

Vol.  i,xm. 
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2.  Receptions  to  charges  fjivfn  or  reused.  —Exceptions  to  the  mlings  of  the  court 
below,  iD  the  matter  ol  charges  given  or  refused,  will  not  be  considered  \ty 
this  court,  when  the  error  complained  of  "was  not  so  specified  as  to  call  the 
attention  of  the  judge  und  the  adverse  counsel  to  the  particular  matter  snp- 
posed  to  be  injurious  to  the  party  excepting  " 

From  the  Circuit  Court  of  Cherokee. 
Tried  before  the  Hon.  John  Henderson. 

No  counsel  appeared  in  this  court  for  the  defendant,  so 
far  as  the  record  and  dockets  show ;  and  there  is  no  brief  on 

file. 

Henry  C.  Tompkins,  Attorney-General,  for  the  State. 

MANNING,  J. — According  to  section  4109  of  the  Code  of 
1876,  "  any  person  who,  not  being  threatened  with,  or  having 
good  reason  to  apprehend  an  attack,  .       .      carries  con- 

cealed about  his  person  a  bowie-knife,  or  any  other  knife,  or 
instrument  of  like  kind  or  description,  or  a  pistol,  or  fire- 
arms of  any  otfcr  kind  or  description,  or  an  air-gun,  must 
be  fined,  on  conviction,  not  less  than  fifty,  nor  more  than 
three  hundred  dollars,  and  may  also  be  imprisoned,"  <fec. ; 
and  according  to  section  4809,  "  tbe  excuse,  if  any,  must  be 
proved  by  the  defendant,  to  the  satisfaction  of  the  jury." 

Appellant  was  indicted,  and  found  guilty  of  the  offense  of 
carrying  a  pistol  concealed  about  his  person,  contrary  to  law. 
The  locality  of  the  act  was  near  the  State  line  between  Ala- 
bama and  Georgia ;  and  it  was  proved  in  his  defense,  that 
some  months  before  appellant  had  been  taken  from  his 
house,  with  threats  and  violence,  after  midnight,  by  a  num- 
ber of  armed  men,  some  residing  in  Alabama,  and  others  in 
Georgia,  and  none  of  them  having  any  "  avocation  or  employ- 
ment in  the  county,"  and  was  carried  by  them,  hand-cuffed, 
and  without  any  warrant  of  arrest,  out  of  the  State,  to  a 
railroad  station,  and  thence  by  railroad  to  some  place  in  the 
State  of  Alabama ;  where,  it  is  to  be  inferred  from  the  evi- 
dence, he  was  set  free,  after  some  sort  of  a  hearing,  by  a 
magistrate  of  this  State.  It  was  further  admitted  by  the 
State's  attoriiey,  as  proved,  that  after  appellant  was  so  set 
free,  his  captors,  whose  names  are  set  forth  in  the  bill  of 
exceptions,  and  who  resided  within  a  few  miles  of  his  resi- 
dence, declared  "  that  they  intended  to  take  the  defendant, 
and  carry  him  off  again,  and  that  they  would  as  soon  shoot 
the  defendant  as  to  shoot  a  damned  hog ;"  notice  of  which 
threats  was  communicated  to  him.  It  was  also  in  evidence, 
that  they  "  were  prowling  through  the  country,  armed,  and 
without  any  employment,  sometimes  for  a  while  in  Georgia, 
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dodging  in  and  out  of  tlie  State  of  Alabama."  This  latter 
evidence  was,  upon  motion  of  the  State's  attorney,  excluded 
from  the  jury,  against  the  objection  and  exception  of  de- 
fendant. 

The  evidence  excluded  manifestly  tended,  if  the  jury 
should  believe  it  true,  to  establish  an  excuse  which  the  law 
allowed,  for  appellant's  carrying  a  pistol  concealed  about  his 
person ;  to-wit,  that  he  had  "  good  reason  to  apprehend  an 
attack."  It  was  not  objected  that  the  fact  of  prowling  and 
dodging  about,  without  employment,  was  not  sufficiently 
proved  by  legal  testimony ;  but  the  evidence  appears  to  have 
been  ruled  out  on  the  ground,  that  the  circumstances  proved 
were  not  relevant.     In  this  we  think  the  circuit  judge  erred. 

We  do  not  pass  upon  the  question,  whether  there  was 
error  or  not  in  the  charges  of  the  circuit  judge  to  the  jury, 
or  in  his  refusals  to  charge  as  requested ;  because,  in  some 
respects,  they  were  certainly  not  erroneous  ;  and  in  those  in 
which  there  may  be  error,  it  was  not  so  specified  as  to  call 
the  attention  of  the  judge  and  the  adverse  counsel  to  the 
particular  matter  in  the  charges  or  refusals  fo  charge,  which 
was  supposed  to  be  injurious  to  defendant. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Cross  V,  The  State. 

Indictment  for  Assault  with  Intent  to  Murder. 

1.  Objections  to  grand  jury,  ns  defense  to  indictment. — Under  the  statntes  now 
offeree  (Code,  §$  4732-53,  4889-90),  which  are  substantially  the  same  as  the 
provisions  of  the  Penal  Code  of  1841  on  the  same  subject  (Clay's  Digest,  pp. 
450-60),  no  defense  or  objection  to  an  indictment  can  be  entertained,  assail- 
ing the  regularity  of  the  selecting,  drawing,  or  summoning  of  the  grand  jurors 
by  whom  it  was  found,  or  the  qualifications  of  those  jurors,  except  that  they 
were  not  drawn  in  the  presence  of  the  officers  designated  by  law  ;  and  that  ob-j 
jection  must  be  taken  by  plea  in  abatement,  filed  at  the  term  during  which  the 
indictment  was  found.  These  provisions  were  judicially  construed  in  the 
cases  of  Brooks  v.  The  State,  9  Ala.  9,  and  Boulo  v.  The  State,  51  Ala.  18  ;  and 
this  court  adheres  to  the  construction  then  given  to  them. 

2.  jSrtme.— These  statutory  provisions,  and  these  judicial  decisions,  relate 
only  to  objections  founded  on  any  informality  or  irregularity  in  the  conduct 
of  the  officers  who  are  by  law  charged  with  the  duty  of  drawing  and  summon- 
ing grand  jurors,  and  do  not  apply  to  the  action  of  the  court  in  supplying  de- 
ficiencies in  the  number  of  jurors,  or  other  matter  of  record  in  the  organiza- 
tion of  the  jury  by  the  court.  As  to  these  matters,  the  court  must  act  within 
its  statutory  powers,  and  its  disregard  of  statutory  provisions  is  fatal  to  an  in- 
dictment. 

3.  Same;  number  of  grand  jurors. — If  eighteen  persons  are  drawn  and  sum- 
Voii.  Lxin. 
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moned  as  grand  jnrors,  as  required  by  law ,  and  three  of  them  fail  to  appear, 
or,  appearing,  are  excased,  the  grand  jury  should  be  orgunized  with  the  re< 
maining  fifteen  (Code,  §  4753),  and  the  conrt  has  no  power  to  add  to  that 
nnmber.  If  others  are  added,  the  grand  jury  is  organized  without  authority 
of  law,  and  all  indictments  found  by  it  are  vicious  ;  but.  while  no  valid  con- 
viotion  can  be  bad  under  such  indictment,  the  defect  will  not  avail  when 
presented  collaterally.  (Explaining  and  limiting  Finley  v.  The  Utate,  61 
Ala.  201.) 

4.  Same. — If  the  grand  jurors  are  drawn  and  selected  by  the  proper  offieen, 
not  from  the  list  of  householders  and  freeholders,  as  required  by  the  statute 
(Code,  §  4733),  but  from  the  li.-t  of  registered  voters,  this  is  a  mere  irregu- 
larity, and  furnishes  no  ground  for  reversing  a  judgment  of  conviction  under 
an  inciictment  found  by  such  grand  jury. 

5.  iSelf-defense — To  make  out  a  case  of  justifiable  self-defense,  the  evidence 
must  show  that  the  difficulty  was  not  provoked  or  encouraged  by  the  defend- 
ant ;  that  he  was,  or  appeared  to  be,  so  menaced  at  the  time  as  to  create  a  rea- 
sonable apprehension  of  danger  to  bis  life,  or  of  grievous  bodily  harm,  and 
that  there  was  no  other  reasonable  hope  of  escape  from  such  present  impend- 
ing peril. 

From  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

The  prisoner  in  this  case  was  indicted  for  an  assault  on 
Enoch  Jemison  with  a  knife,  with  intent  to  murder  him. 
No  objection  was  raised  to  the  indictment,  so  far  as  the 
record  discloses,  either  by  plea  in  abatement,  demurrer,  or 
motion  in  arrest  of  judgment ;  and  the  trial  was  had  on  issue 
joined  on  the  plea  of  not  guilty.  The  record  shows,  however, 
that  the  grand  jurors,  by  whom  the  indictment  was  found, 
were  drawn  and  selected  from  the  list  of  registered  voters  of 
the  county,  instead  of  the  list  of  householders  and  free- 
holders ;  and  this  irregularity  is  here  urged  as  error. 

The  evidence  adduced  on  the  trial,  as  set  out  in  the  bill  of 
exceptions,  showed  that  the  defendant  and  said  Enoch 
Jemison  were  both  freedmen,  and  that  the  difficulty  between 
them  occurred  at  a  dance,  or  "  frolic,"  among  the  negroes  on 
the  plantation  of  Col.  Lewis  in  said  county.  Jemison,  on 
whom  the  alleged  assault  was  made,  had  pulled  off  his  shoes 
to  dance,  and  could  not  find  them  when  he  quit  dancing. 
Some  one  told  him  that  Abe  Cross,  the  prisoner,  had  taken 
them,  or  had  hidden  them;  but  the  prisoner  denied  this, 
when  asked  for  them ;  and  an  altercation  thereupon  took 
place  between  him  and  Jemison  about  the  shoes,  when  one 
of  the  other  freedmen  present  interfered,  saying  that  Major 
Lewis  would  not  allow  any  fuss  on  his  place.  The  parties 
then  went  out  of  the  house,  but  not  together,  nor  at  the  same 
time.  Jemison  went  to  the  wood-pile,  and  picked  up  a  stick 
of  wood,  five  or  six  feet  long,  and  as  thick  as  a  man's  arm ; 
and  when  the  prisoner  came  towards  him,  struck  at  him  sev- 
eral times,  but  did  not  hit  him.  Other  persons  again  inter- 
fered, and  made  Jemison  go  into  the  house,  while  the  prisoner 
remained  outside,  talking  and  using  threatening  language. 
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In  a  few  minutes  Jemison  again  came  out  of  the  door,  hold- 
ing a  chair,  in  his  hand  (as  some  of  the  witnesses  testified), 
and  threatening  to  strike  the  prisoner  with  it,  who  rushed 
up,  and  cut  him  in  the  side  witli  his  knife.  As  to  the  details 
of  the  rencontre,  however,  the  testimony  of  the  several  wit- 
nesses was  conflicting ;  and  as  no  question  was  raised  on  the 
evidence,  it  is  not  necessary  to  state  it  at  length. 

"  This  being  all  the  evidence,  in  substance,  the  court  there- 
upon charged  the  jury ;  and  after  such  main  charge,  the  de- 
fendant requested  the  court  to  charge  the  jury,  in  writing,  as 
follows  :  '  1.  If  the  jury  believe,  from  the  evidence,  that  the 
assault  was  made  by  the  defendant  upon  Enoch  Jemison  (if 
any  was  made),  in  the  sudden  heat  of  passion,  and  unpro- 
voked by  any  previous  assault  made  by  the  defendant,  or 
other  provocation  given  by  him,  and  without  malice,  then  the 
defendant  can  not  be  convicted  of  an  assault  with  the  intent 
to  commit  murder.'  2.  *  If  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  had  a  reasonable  apprehension  of 
loss  of  his  life,  or  of  great  bodily  harm,  at  the  time  the 
alleged  assault  was  made  (if  any  was  made),  then  he  is  not 
guilty  of  any  offense,  and  the  jury  should  return  a  verdict  of 
not  guilty.' "  The  court  refused  each  of  these  charges,  and 
the  defendant  excepted  to  their  refusal ;  and  these  are  the 
only  rulings  to  which  exceptions  were  reserved. 

Thos.  E.  Eoulhac,  for  the  prisoner.     (No  brief  on  file.) 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited  the 
following  authorities :  1.  As  to  the  validity  of  the  indict- 
ment, notwithstanding  the  irregularity  in  the  drawing  of  the 
grand  jury :  Code,  §§  4759,  4889.  2.  As  to  the  charges  re- 
fused :  1  Brickell's  Digest,  339,  §§  59-63  ;  Tompkins  v.  The 
State,  21  Ala.  569 ;  Miller  v.  Garrett,  o5  Ala.  96  ;  Tillman  v. 
Chadwick,  37  Ala.  317  ;  Filand  v.  The  State,  52  Ala.  322  ;  Oli- 
ver V.  The  Statt,  17  Ala.  587 ;  Notes  v.  The  State,  26  Ala.  31. 

STONE,  J. — The  rules  for  the  formation  of  grand  and 
petit  juries  in  this  State,  are  prescribed  in  chapter  7,  title  3, 
part  5,  commencing  with  section  4732,  of  the  Code  of  1876, 
That  section  makes  it  the  duty  of  the  sheriff  to  obtain  bien- 
nially a  list  of  all  the  householders  and  freeholders  residing 
in  his  county,  from  which  list  must  be  selected  the  names  of 
such  persons  as  may  be  thought  competent  to  discharge  the 
duties  of  grand  and  petit  jurors.  Section  4733  declares,  that 
the  sheriff,  judge  of  probate,  and  clerk  of  the  Circuit  or  City 
Court,  or  any  two  of  them,  shall  select  from  said  list  the 
names  of  such  persons  as,  in  their  opinion,  are  competent  to 
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discharge  the  duties  of  grand  and  petit  jurors  with  honesty, 
impartiality,  and  intelligence,  and  are  esteemed  in  the  com- 
munity for  their  integrity,  fair  character,  and  sound  judg- 
ment ;  and  by  section  4736,  a  list  of  the  persons  thus  selected 
is  required  to  be  filed  in  the  office  of  the  judge  of  probate. 
Section  4738  prescribes  when  and  by  whom  tbe  grand  and 
petit  juries  shall  be  drawn,  to  serve  at  any  regular  term  of 
the  court.  The  persons  charged  with  this  duty  are  the  judge 
of  probate,  sheriff,  and  the  clerk  of  the  Circuit  or  City  Court, 
or  a  majority  of  them.  Section  4740  prescribes  the  manner 
of  the  drawing,  and  directs  that  '*  the  minutes  of  the  drawing 
must  then  be  signed  by  the  officers  present,  and  filed  in  the 
office  of  the  judge  of  probate."  Section  4744  requires  the 
clerk  to  issue  the  proper  venire,  and  section  4745  makes  it 
the  duty  of  the  sheriff  to  summon  the  jurors  thus  drawn. 
Section  4759  declares,  "T  he  provisions  of.  this  article "  [all 
the  foregoing,  and  many  details]  "  in  relation  to  the  selection, 
drawing,  and  summoning  of  jurors,  are  merely  directory ; 
and  juries  selected,  drawn  and  summoned,  whether  at  an 
earlier  or  later  day,  must  be  deemed  legal,  and  possess  the 
power  to  perform  all  the  duties  belonging  to  grand  and  petit 
juries  respectively."  Section  4889  of  the  Code  declares,  that 
"  no  objection  can  be  taken  to  an  indictment,  by  plea  in 
abatement  or  otherwise,  on  the  ground  that  any  member  of 
the  grand  jury  was  not  legally  qualified,  or  that  the  gracid 
jurors  were  not  legally  drawn  or  summoned,  or  on  any  other 
ground  going  to  the  formation  of  the  grand  jury,  except  that 
the  jurors  were  not  drawn  in  the  presence  of  the  officers 
designated  by  law."  Section  4890 :  "  A  plea  to  an  indictment, 
on  the  ground  that  the  grand  jurors  by  whom  it  was  found 
were  not  drawn  in  the  presence  of  the  officers  designated  by 
law,  must  be  filed  at  the  term  at  which  the  indictment  is 
found." 

Before  the  enactment  of  the  statutes  summarized  above, 
it  could  be  objected  to  the  validity  of  an  indictment,  tb.at  the 
grand  jury  by  which  it  was  found  had  not  been  selected  and 
summoned  as  required  by  law  ;  that  one  of  the  grand  jury 
was  not  a  qualified  juror,  or  that  the  grand  jury  were  not 
drawn,  selected,  summoned  and  impanneled  as  required  by 
law.  Any  of  these  irregularities  furnished  matter  for  plea  in 
abatement.— TAe  State  v.  Clarkson,  3  Ala.  378;  2  Brick  Dig. 
174,  §§  177, 179.  Thus  stood  the  law  in  this  State,  until  the 
Penal  (or  penitentiary)  Code  of  1841  was  enacted.  By  that 
code,  the  statutes  on  the  subject  were  framed  substantially 
as  given  above. 

In  Brooks'  case,  9  Ala.  9,  our  present  statutory  system  was 
brought  in  review  before  this  court.     After  speaking  of  the 
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select  class  from  which  juries  were  to  be  drawn,  this  court  in 
that  case  said  :  "  The  selection  of  this  class  of  individuals  is 
confided  to  a  board,  composed  of  the  clerk  and  officers  of  the 
county,"  &c.  .  .  "  The  board  thus  constituted  is  required 
to  perform  its  duties  in  a  particular  manner,  but  is  entirely 
independent  of  any  supervision  or  control.  Its  action,  by 
the  eighth*  paragraph  of  the  ninth  section,  is  to  be  ascer- 
tained and  made  known  by  means  of  the  certificate  of  the 
officers  who  compose  it.  When  this  certificate  is  made,  its 
functions  cease  for  the  time,  and  there  seems  to  be  no  mode 
by  which  its  action  upon  the  matters  confided  to  it  can  be 
collaterally  called  in  question,  or  re-examined.  The  jurors 
then  selected  are  ascertained  from  the  certificate  of  the  board, 
which,  in  effect,  is  the  same  as  a  commission  emanating  from 
a  proper  source.  It  is  not  a  question  now  to  decide,  whether 
fraud,  mistakes,  or  irregularities,  committed  by  this  board, 
can  not  be  inquired  into,  and  its  action  set  aside  by  the  court, 
previous  to  the  organization  of  the  grand  jury,  even  though 
the  proper  certificate  may  be  produced ;  but  we  think  no 
such  inquiry  can  be  made  at  the  instance  of  one  indicted,  so 
as  to  affect  the  prosecution.  The  jurors,  when  once  selected 
and  certified,  seem  to  stand  in  the  same  condition  as  any 
other  de  facto  functionaries,  whose  acts  will  not  be  vitiated, 
although  they  may  afterwards  be  set  aside,  as  having  no 
right  in  the  first  instance  to  exercise  the  function.  .  .  . 
It  is  further  urged,  that  the  39th  and  51st  sections  recognize 
and  permit  the  challenge  of  the  panel  and  array,  both  of  the 
grand  and  petit  juries ;  also,  that  a  plea  in  abatement  is 
proper,  either  to  the  array  of  the  grand  jury,  or  to  the  dis- 
qualification of  any  member  of  it.  There  is  no  question  of 
this  ;  but  the  challenge  to  the  array,  or  a  plea  in  abatement 
to  the  panel,  involves  tbe  inquiry  only,  whether  the  jury  has 
been  selected  in  the  manner  directed  by  the  several  sections 
of  this  chapter.  Upon  such  an  issue,  the  certificate  of  the 
officers,  as  provided  by  the  eighth  paragraph  of  the  ninth 
section,  is  conclusive." 

In  the  formation  of  the  grand  jury  which  preferred  the  in- 
dictment in  the  case  from  which  we  have  been  copying,  there 
was  not  a  sufficient  number  of  the  persons  selected,  drawn 
and  summoned,  to  meet  the  requirements  of  the  statute. 
Other  persons  were  thereupon  summoned,  from  whom  enough 
were  selected  to  complete  the  grand  jury.  Under  what  order 
summoned,  or  how  selected,  the  report  of  that  case  does  not 
inform  us.  One  of  the  pleas  in  abatement  to  the  indictment 
was  as  follows:  "That  R.  L.  W.,  one  of  the  grand  jurors, 
<fec.,  was  not  one  of  the  jurors  selected  from  the  list  of  free- 
holders and  householders,  and  summoned  by  the  sheriff,  nor 
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■was  his  name  contained  in  the  veiiire  facias  returned  into 
court ;  nor  was  he  summoned,  and  his  name  drawn,  in  pur- 
suance of  any  order  of  the  court,  made  in  consequence  of  the 
absence  of  any  of  the  jurors  mentioned  in  the  venire  facias" 
Another  of  the  pleas  in  abatement  is  as  follows  :  "  That  no 
selection  of  persons  qualified  to  serve  as  grand  jurors  was 
made,  as  required  by  law,  from  the  list  of  freeholders  and 
householders  of  said  county  of  Mobile,  obtained  by  the 
sheriff  of  Mobile  county."  There  was  a  demurrer  to  these 
pleas,  which  the  Circuit  Court  sustained.  This  court  affirmed 
the  judgment  of  the  Circuit  Court,  and  held  that  the  de- 
murrer was  rightly  sustained  to  those  pleas. 

The  case  from  which  we  have  quoted  so  largely,  was 
brought  to  this  court  soon  after  the  adoption  of  the  Penal 
Code  of  1841,  and  was  decided  in  1845.  We  think  it  must 
be  regarded  and  treated  as  a  sound  and  wise  exposition  of  a 
new  system,  which  was  intended  to  put  an  end  to  most  of 
the  technical  objections,  which  had  theretofore  embarrassed 
criminal  prosecutions  ;  and  to  reduce  the  administration  of 
the  criminal  law,  as  far  as  constitutional  limitations  would 
allow,  to  a  trial  on  the  merits.  This  is  the  view  taken  of  our 
statutory  system  on  the  subject,  in  the  case  of  Boulo  v.  The 
State,  51  Ala.  18.  That  case  simply  affirms  what  sections 
4759  and  4889  of  the  Code  declare — that  a  plea  in  abatement 
of  an  indictment,  that  any  one  or  more  of  the  grand  jurors 
by  whom  it  is  found  is  incompetent,  or  disqualified,  or  that 
there  was  any  irregularity  in  the  drawing  of  the  grand  jury, 
is  fatally  defective,  unless  it  shows  that  the  jurors  were  not 
*'  drawn  in  the  presence  of  the  officers  designated  by  law." 
We  think  this  doctrine  must  be  adhered  to,  and  maintained 
with  a  firm  hand.  It  results  that,  under  no  circumstances, 
will  a  defense  to  an  indictment  be  entertained,  which  assails 
the  regularity  of  the  selecting,  drawing,  or  summoning  of  the 
grand  jury  by  which  it  was  found,  or  the  time  when  these 
several  acts  were  performed,  or  which  asserts  that  any  mem- 
ber of  the  grand  jury  was  not  legally  qualified,  or  which  urges 
any  other  ground,  going  to  the  formation  of  the  grand  jury  ; 
with  the  single  exception,  that  it  is  a  good  defense,  if  inter- 
posed in  time,  that  the  grand  jurors  were  not  drawn  in  the 
presence  of  the  officers  designated  by  law. — Code,  §  4890. 

As  we  shall  hereafter  show,  the  foregoing  principles  and 
rulings  relate  to  the  selection,  drawing,  su«imoning  and  or- 
ganization of  the  grand  jury — those  drawn  before  court,  and 
summoned — as  provided  for  in  sections  4732  to  4753,  in- 
clusive, of  the  Code  of  1876.  Section  4753  declares,  that  "  at 
least  fifteen  persons  must  be  sworn  on  the  grand  jury;"  and 
the  next  section  provides,  that  "  if  fifteen  persons,  duly  quali- 


46  SUPKEME  COUET  [Dec.  Term, 

[Cross  V.  The  State.] 

fied  to  serve  as  grand  jurors,  do  not  appear ;  or,  if  the  num- 
ber of  those  who  appear  is  reduced  below  fifteen,  by  reason 
of  discharges,  or  excuses  allowed  by  the  court,  or  by  any 
other  cause,  the  court  must  cause  an  order  to  be  entered  on 
the  minutes,  commanding  the  sheriff  to  summon,  from  the 
qualified  citizens  of  the  county,  twice  the  number  of  persons 
required  to  complete  the  grand  jury  ;  .  .  and  from  them 
must  be  drawn,  under  the  direction  of  the  court,  a  sufficient 
number  of  names  to  complete  the  grand  jury."  In  this  pro- 
ceeding, unlike  the  selection,  drawing  and  summoning  of  the 
grand  jury  for  the  term,  as  shown  in  the  venire,  the  presiding 
judge  is  an  important  actor,  and  the  necessity,  as  well  as  the 
manner  of  its  doing,  is  made  matter  of  record  in  the  court 
organizing  the  jury,  and  becomes  a  part  of  the  caption  of 
each  and  every  indictment  the  body  may  prefer.  While  sec-^ 
tions  4889  and  4^^.90  evidently  apply,  as  far  as  they  go,  to  the 
jurors  thus  summoned,  drawn,  and  sworn,  errors  committed 
by  the  presiding  judge  in  thus  supplying  deficiencies  in  the 
number  required  to  complete  the  grand  jury,  being  matter  of 
record,  are  inquirable  into  in  this  court,  when  the  case  comes 
properly  before  us  on  questions  reserved,  or  on  writ  of  error. 
Code  of  1876,  §  4990. 

The  system  provided  for  selecting,  drawing  and  summon- 
ing, in  the  first  instance,  the  eighteen  freeholders  or  house- 
holders, from  whom  the  grand  jury  must  be  formed,  if  fifteen 
persons  remain  and  are  present,  after  passing  on  disqualifi- 
cations and  excuses,  is  wisely  framed  and  hedged  about,  so 
as  to  render  it  difficult  for  fraud,  partiality  or  corrupt  in- 
fluences to  enter  into  the  constitution  of  this  indispensable 
agency  in  the  administration  of  the  criminal  law.  Hence, 
the  legal  presumption  arises  of  its  lawful  and  rightful  consti- 
tution, as  provided  in  sections  4759  and  4889  of  the  Code  of 
1876.  When  the  action  of  the  court  is  invoked  to  supply  de- 
ficiencies, the  same  safeguards  are  not  provided.  This  stat- 
utory power  of  the  court  is  not  called  into  exercise,  unless 
the  precise  state  of  case  arises'  for  which  section  4754  makes 
provision,  namely  :  that  .fifteen  persons  duly  qualified  to 
serve  as  grand  jurors  do  not  appear,  or  that  the  number  of 
those  who  appear  is  reduced  below  fifteen  by  reason  of  dis- 
charges or  excuses  allowed  by  the  court,  or  by  some  other 
cause.  Till  this  condition  of  things  occurs  (and  the  record 
must  show  it),  tjiere  is  no  deficiency  in  numbers,  and  the 
court  is  without  power  to  order  the  summons  of  other  jurors. 
So,  we  have  held,  that  if  fifteen  qualified  jurors  remain  pres- 
ent, after  allowing  proper  excuses,  the  court  can  not  add 
other  jurors,  and  thus  swell  the  number  above  fifteen  ;  and 
this  court  reversed  a  conviction  had  on  an  indictment  found 
Vol.  lxui. 
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by  a  grand  jury  thus  augmented  above  the  number  of  fifteen. 
This  was  an  error  apparent  on  the  record  of  conAnction,  and 
it  was  our  duty  to  notice  it, — Code,  §  4990.  In  like  manner, 
we  reversed  a  conviction,  because  the  presiding  judge,  in  or- 
dering jurors  to  be  summoned  to  supply  a  deficiency  in  tlae 
requisite  number  of  fifteen,  directed  the  sheriff  to  summon 
them  "  from  the  bystanders  present  in  court ;"  and  the  grand 

J'ury  was  thus  organized.  And  when  the  presiding  judge,  of 
lis  own  motion,  quashed  the  regular  venire  of  the  grand  jury, 
because,  in  his  opinion,  some  of  the  persons  whose  names 
appeared  upon  it,  had  violated  a  statute  of  the  State  creating 
a  misdemeanor,  or  had  encourged  its  violation,  and  had 
thereupon  ordered  the  sheriff  to  summon  other  persons,  from 
whom  the  grand  jury  was  organized,  who  found  the  indict- 
ment under  which  the  defendant  was  con\dcted,  this  court 
reversed  the  judgment  of  conviction. — Berry  v.  The  State,  at 
present  term  ;  Finley  v.  The  State,  61  Ala.  201 ;  0' Byrnes  v. 
Tfie  State,  51  Ala.  25.  In  each  of  these  cases,  the  primary 
court  had  proceeded  without  any  warrant  in  the  statute ; 
and  while  it  was  not  intended  to  impute  improper  motives  to 
the  action  of  the  courts  in  the  several  cases,  the  departure 
was  too  patent,  and  too  liable  to  lead  to  abuse,  for  this  court 
to  sustain  it,  and  thus  make  it  a  precedent.  But,  it  was  not 
our  intention  to  overturn  or  weaken  the  authority  of  Brooks^ 
case,  9  Ala.  9,  or  Boulo's  case,  51  Ala.  18.  We  distinguished 
between  the  action  of  the  board  the  law  creates,  in  selecting 
and  drawing  the  regular  panel  of  the  grand  jury,  and  the 
order  of  the  court,  in  directing  the  summons  of  persons  to 
fiU  up  a  deficiency.  The  latter,  as  we  have  said,  is  part  of 
the  record  caption  of  each  indictment  the  grand  jury  may 
find.— 1  Brick.  Dig.  497,  §  695. 

In  the  case  of  Finley  v.  The  State,  61  Ala.  201,  it  was  our^ 
intention  to  declare,  in  emphatic  language,  that  the  Circuit' 
Court  had  committed  a  reversible  error,  in  requiring  persons 
needed  to  make  up  a  deficiency  in  the  grand  jury,  to  be  sum- 
moned from  "  the  bystanders  present  in  the  court."  Hence, 
we  reversed  and  remanded  the  cause,  and  ordered  the  ac- 
cused to  be  kept  in  custody,  until  discharged  by  due  course 
of  law.  We  employed  very  earnest,  perhaps  fervid  language, 
in  expressing  our  disapproval  of  the  course  wuich  had  been 
pursued  in  the  court  below,  while  we  did  not  intend  to  ques- 
tion the  purity  of  motive  which  prompted  the  act.  Argu- 
ments since  made  before  us,  and  an  attempted  use  of  that" 
case,  convince  us  that  its  scope  and  purpose  have  been  mis- 
understood ;  or,  perhaps,  in  expressing  our  disapproval  of 
the  course  pursued,  and  our  apprehension  of  the  abuse  to 
which  it  might  lead,  we  may  not  have  snfiSciently  guarded 
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and  qualified  our  expressions.  We  do  not  hold  that  that 
case  stood  before  us  as  if  no  indictment  of  any  description 
had  been  preferred.  Our  purpose  was  to  declare  that,  under 
an  indictment  found  by  a  body  constituted  as  that  was,  no 
valid  conviction  could  be  had.  If  our  language  admits  of  a 
larger  meaning  than  this,  we  hereby  qualify  it.  Such  a  de- 
fect as  that  commented  on  in  Firdey's  case  will  not  avail, 
when  presented  collaterally. 

In  the  present  record  it  is  shown,  that  the  names  compos- 
ing the  venire  for  the  grand  jury  were  drawn  from  the  regis- 
tered voters,  and  not  from  the  selected  list  of  householders 
and  freeholders  of  the  county,  as  directed  by  sections  4732, 
4733,  and  4738,  of  the  Code  of  1876.  This  is  no  ground  for 
reversing  the  judgment  of  conviction.—  Code,  §§  4759,  4889; 
Brooks'  case,  9  Ala.  9  ;  Boulo's  case,  51  Ala.  18. 

In  the  refusal  of  the  court  to  give  the  charges  requested 
by  the  defendant  there  is  no  error.  The  first  was  calculated 
to  mislead,  and  was  rightly  refused  on  that  account, — 1  Brick. 
Dig.  339,  §§  59,  61.  The  second  charge  does  not  state  enough 
to  show  a  case  of  justifiable  self-defense.  To  bring  the  case 
within  that  rule,  it  was  necessary  that  the  difficulty  should 
not  have  been  provoked  or  encouraged  by  the  defendant ; 
that  he  was,  at  the  time,  so  menaced,  or  appeared  to  be  so 
menaced,  as  to  create  a  reasonable  apprehension  of  the  loss 
of  his  life,  or  that  he  would  suffer  grievous  bodily  harm,  and 
that  there  was  no  other  reasonable  mode  of  escape  from  such 
present  impending  peril.  In  the  case  of  Mitchell  v.  The  State, 
60  Ala.  26,  we  said  :  When  the  fatal  blow  is  given  in  con- 
sequence of  passion  suddenly  engendered  by  a  blow  given, 
or  which  apparently  is  about  to  be  given,  then  another  in- 
quiry arises  :  is  the  blow  given,  or  about  to  be  given,  calcu- 
lated to  produce  death,  or  grievous  bodily  harm  ?  If  it  is, 
'  and  the  person  assaulted  has  not  brought  on  the  difficulty 
for  the  purpose,  and  if  he  can  not  otherwise  escape  the  dan- 
ger, he  may  strike  in  self-defense."  See,  also,  Judge  v.  The 
State,  58  Ala.  406,  and  authorities  on  the  brief  of  the  Attorney- 
General.  The  charge  asked  is  wanting  in  several  of  the  in- 
gredients of  justifiable  self-defense,  and  was  rightly  refused. 

Affirmed. 
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Walker  v.  The  State. 

Indictment  for  Burglary. 

1.  What  is  gufficieni  breaking  and  entttring. — A  person  who,  with  the  intent 
to  steal  shelled  com,  heaped  up  in  a  crib  on  the  floor,  bores  a  hole  through  the 
floor,  tbron^h  which  the  loose  com  rnns  down  into  his  sack  below,  is  guilty 
of  burglary  (Code,  §  4343)  :  the  use  of  the  auger  in  such  case,  with  the  intent 
to  steal  the  com,  and  effecting  that  purpose,  constitutes  both  the  breaking  and 
'  the  entry  which  are  necessary  elements  of  the  offense. 

From  the  City  Court  of  Selma. 

Tried  before  the  Hon.  JoNA.  Haralson. 

The  prisoner  in  this  case  was  indicted  and  convicted  of 
burglary,  in  breaking  and  entering  the  corn-crib  of  N.  Wood- 
ruflf  and  R.  R.  Peeples.  The  case  is  brought  up  on  bill  of 
exceptions  reserved  during  the  trial.  All  the  material  facts 
are  stated  in  the  opinion  of  the  court. 

No  counsel  appeared  for  the  prisoner  in  this  court,  so  far 
as  the  record  and  dockets  show ;  and  there  is  no  brief  on  file. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited 
McCall  V.  The  State,  4  Ala.  643  ;  2  Wharton's  Amer.  Cr.  Law, 
§§  1550-61;  2  East's  Crown  Law,  490;  1  Hale's  P.  C.  (ed. 
1847)  555. 

BRICKELL,  C.  J.— The  statute  (Code  of  1876,  §  4343) 
provides,  that  "  any  person  who,  either  in  the  night  or  day 
time,  with  intent  to  steal,  or  to  commit  a  felony,  breaks  into 
and  enters  a  dwelling-house,  or  any  building,  structure  or 
inclosure  within  the  curtilage  of  a  dwelling-bouse,  though 
not  forming  a  part  thereof,  or  into  any  shop,  store,  ware- 
house, or  other  building,  structure  or  inclosure  in  which  any 
goods,  merchandise,  or  other  valuable  thing  is  k^pt  for  use, 
sale,  or  deposit,  provided  such  structure,  other  than  a  shop, 
store,  ware-house  or  building,  is  specially  constructed  or 
made  to  keep  such  goods,  merchandise,  or  other  valuable 
thing,  is  guilty  of  burglary,"  &c. 

The  defendant  was  indicted  for  breaking  into  and  entering 
"  a  corn-crib  of  Noadiah  Woodruff  and  Robert  R  Peeples,  a 
building  in  which  corn,  a  thing  of  value,  was  at  the  time  kept 
for  use,  sale,  or  deposit,  with  intent  to  steal,"  «fec.  He  was 
convicted ;  and  the  case  is  now  presented  on  exceptions 

(4) 
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taken  to  instructions  given,  and  the  refusal  of  instructions 
requested,  as  to  what  facts  will  constitute  a  breaking  into 
and  entry,  material  constituents  of  the  offense  charged  in 
the  indictment.  The  facts,  on  which  the  instructions  were 
founded,  are  :  that  in  the  crib  was  a  quantity  of  shelled  corn, 
piled  on  the  floor ;  in  April,  or  May,  1878,  the  crib  had  been 
broken  into,  and  corn  taken  therefrom,  without  the  consent 
of  the  owners,  who  had  the  crib  watched;  and  thereafter  the 
defendant  was  caught  under  it,  and,  on  coming  out,  volun- 
tarily confessed  that,  about  three  weeks  before,  he  had  taken 
a  large  auger,  and,  going  under  the  crib,  had  bored  a  hole 
through  the  floor,  from  which  the  corn,  being  shelled,  ran 
into  a  sack  he  held  under  it;  that  he  then  got  about  three 
pecks  of  corn,  and  with  a  cob  closed  the  hole.  On  these 
facts,  the  City  Court  was  of  opinion,  and  so  instructed  the 
jury,  that  there  was  such  a  breaking  and  entry  of  the  crib,  as 
would  constitute  the  offense,  and  refused  instructions  re- 
quested asserting  the  converse  of  the  proposition. 

The  material  changes  the  statute  has  wrought  as  to  the 
offense  of  burglary,  as  known  and  defined  at  common  law, 
are  as  to  the  time  and  place  of  i  s  commission.  An  intent  to 
steal,  or  to  commit  a  felony,  are  the  words  of  the  statute, 
while  an  intent  to  commit  a  felony  were  the  words  of  the 
common  law.  Under  our  statutes,  a  felony  is  defined  as  a 
public  offense,  punished  by  death,  or  by  imprisonment  in  the 
penitentiary ;  while  public  offenses  otherwise  punishable  are 
misdemeanors.  The  larceny  of  other  than  personal  property 
particularly  enumerated,  and  under  special  circumstances, 
the  property  not  exceeding  the  value  of  twenty-five  dollars, 
is  petit  larceny,  and  a  mere  misdemeanor.  The  intent  to  steals 
as  an  element  of  burglary,  is  therefore  made  the  equivalent 
of  an  intent  to  commit  a  felony,  though  the  value  of  the 
thing  intended  to  be  stolen  may  be  less  than  twenty-five  dol- 
lars, and  its  larceny  a  misdemeanor. 

The  statute  employs  the  words,  "  breaks  into  and  enters  ;" 
and  these  are  borrowed  from  the  common-law  definition  of 
burglary.  They  must  be  received  with  the  signification,  and 
understood  in  the  sense,  given  them  at  common  law.  "There 
must,  in  general,"  says  Blackstone,  "  be  an  actual  breaking, 
not  a  mere  legal  dau.sum  /'regit  (by  leaping  over  invisible 
ideal  boundaries,  which  may  constitute  a  civil  trespass),  but 
a  substantial  and  forcible  irruption."  The  degree  of  force 
or  violence  which  may  be  used  is  not  of  importance — it  may 
be  very  slight.  The  lifting  the  latch  of  a  door ;  the  picking 
of  a  lock,  or  opening  with  a  key  ;  the  removal  of  a  pane  of 
glass,  and,  indeed,  the  displacement  or  unloosing  of  any  fas- 
tening, which  the  owner  has  provided  as  a  security  to  the 
VoL.Lxni. 
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house,  is  a  breaking — an  actual  breaking— within  the  mean" 
ing  of  the  term  as  employed  in  the  definition  of  burglary  a* 
common  law,  and  as  it  is  employed  in  the  statute.  In  Hugltes 
case  (1  Leach,  C.  C,  case  178),  the  prisoner  had  bored  a  hole 
with  a  centre-bit,  through  the  panel  of  the  house-door,  near 
to  one  of  the  bolts  by  which  it  was  fastened ;  and  some 
pieces  of  the  broken  panel  were  found  within-side  the  thres- 
hold of  the  door ;  but  it  did  not  appear  that  any  instrument, 
except  the  point  of  the  centre-hit,  or  that  any  part  of  the 
prisoner's  body,  had  been  within-side  the  house,  or  that  the 
aperture  made  was  large  enough  to  admit  a  man's  hand. 
The  court  were  of  opinion,  that  there  was  a  suflScient  break- 
ing, but  not  such  an  entry,  as  would  constitute  the  oflfense. 

The  boring  the  hole  through  the  floor  of  the  crib,  was  a 
sufficient  breaking ;  but  with  it  there  must  have  been  an 
entry.  Proof  of  a  breaking,  though  it  may  be  with  an  in- 
tent to  steal,  or  the  intent  to  commit  a  felony,  is  proof  of  one 
only  of  the  facts  making  up  the  offense,  and  is  as  insufficient 
as  proof  of  an  entry  through  an  open  door,  without  break- 
ing. If  the  hand,  or  any  part  of  the  body,  is  intruded  within 
the  house,  the  entry  is  complete.  The  entry  may  also  be 
completed  by  the  intrusion  of  a  tool,  or  instrument,  within 
the  house,  though  no  part  of  the  body  be  introduced.  Thus, 
"if  A.  breaks  the  house  of  B.  in  the  night  time,  with  intent 
to  steal  goods,  and  breaks  the  window,  and  puts  in  his  hand, 
or  puts  in  a  hook,  or  other  engine,  to  reach  out  goods ;  or 
puts  a  pistol  in  at  the  window,  with  an  intent  to  kill,  though 
his  hand  be  not  within  the  window,  this  is  burglary." — 1  Hale, 
555.  When  no  part  of  the  body  is  introduced — when  the 
only  entry  is  of  a  tool,  or  instrument,  introduced  by  the 
force  and  agency  of  the  party  accused,  the  inquiry  is,  whether 
the  tool  or  instrument  was -employed  solely  for  the  purpose 
of  breaking,  and  thereby  eflfecting  an  entry  ;  or  whether  it 
was  employed  not  only  to  break  and  enter,  but  also  to  aid  in 
the  consummation  of  the  criminal  intent,  and  its  capacity  to 
aid  in  such  consummation.  Until  there  is  a  breaking  and 
entry,  the  offense  is  not  consummated.  The  offense  rests 
largely  in  intention*;  and  though  there  may  be  sufficient  evi- 
dence of  an  attempt  to  commit  it,  which,  of  itself,  is  a  crime, 
the  attempt  may  be  abandoned — of  it  there  may  bo  repen- 
tance, before  the  consummation  of  the  offense  intended. 
The  breaking  may  be  at  one  time,  and  the  entry  at  another. 
The  breaking  may  be  complete,  and  yet  an  entry  never  effected. 
From  whatever  cause  an  eiitry  is  not  effected,  burglary  has 
not  been  committed.  When  one  instrument  is  employed  to 
break,  and  is  without  capacity  to  aid  otherwise  than  by  open- 
ing a  way  of  entry,  and  another  instrument  must  be  used,  or 
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the  instrument  used  in  the  breaking  must  be  used  in  some 
other  way  or  manner  to  consummate  the  criminal  intent,  the 
intrusion  of  the  instrument  is  not,  of  itseK,  an  entry.  But 
when,  as  in  this  case,  the  instrument  is  employed,  not  only 
to  break,  but  to  effect  the  only  entry  contemplated,  and  nec- 
essary to  the  consummation  of  the  criminal  intent ;  when  it 
is  intruded  witliin  the  house,  breaking  it,  effecting  an  entry ^ 
enabling  the  person  introducing  it  to  consummate  his  intent, 
the  offense  is  complete.  The  instrument- was  employed,  not- 
only  for  the  purpose  of  breaking  the  house,  but  to  effect  the 
larceny  intended.  When  it  was  intruded  into  the  crib,  the 
burglar  acquired  dominion  over  the  corn  intended  to  be 
stolen.  Such  dominion  did  not  require  any  other  act  on  his 
part.  When  the  auger  was  withdrawn  from  the  aperture 
made  with  it,  the  corn  ran  into  the  sack  he  used  in  its 
asportation.  There  was  a  breaking  and  entry,  enabling  him 
to  effect  his  criminal  intent,  without  the  use  of  any  other 
means,  and  this  satisfies  the  requirements  of  the  law. 
Let  the  judgment  be  affirmed. 


Carter  v.  The  State. 

Indictment  for  Carnal  Abuse  of  Female  Child, 

1.  Competency  of  child  as  witness. — The  admissibility  of  children  as  wit- 
nesses depends,  not  merely  upon  their  possessing  a  competent  degree  of  under- 
standing, but  also,  in  part,  upon  their  having  received  such  a  degree  of  relig- 
ious instruction  as  not  to  be  ignorant  of  the  nature  of  an  oath,  or  of  the  eon- 
sequences  of  falsehood. 

2.  Same;  preliminary  examination. — When  a  child  of  tender  years  is  pro- 
duced as  a  witness  in  court,  it  is  the  duty  of  the  presiding  judge  to  examine 
him  or  her,  without  the  interference  of  counsel  further  than  the  judge  may 
choose  to  allow,  in  regard  to  the  obligation  of  the  oath  taken  by  a  witness  ; 
and,  in  a  proper  case,  to  explain  the  same  to  one  who  is  intelligent  enough  to 
understand  what  he  says ;  and  then  to  determine  whether  or  not  the  child 
shall  be  sworn  and  permitted  to  testify. 

3.  Same. — Held,  in  this  case,  that  a  little  negro  ^rl,  about  nine  years  old, 
was  improperly  permitted  to  testify  as  a  witness,  when  the  only  evidence  as 
to  her  competency  was,  that  in  answer  to  questions  put  to  her  by  defendant's 
counsel,  she  said,  "that  she  did  not  know  what  the  Bible  was  ;  bad  never  been 
to  church  but  once,  and  that  was  to  her  mother's  funeral ;  did  not  know  what 
book  it  was  she  laid  her  hand  on  when  sworn  ;  had  heard  tell  of  God,  but  did 
not  know  who  it  was ;  and  said,  if  she  swore  to  a  lie,  she  would  be  put  in  jail, 
but  did  not  know  she  would  be  punished  in  any  other  way." 

From  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  K.  Henry. 

The  defendant  in  this  case  was  tried  and  convicted  under 

Vol.  t.tttt. 
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an  indictment  which  charged,  that  he  "  did  carnally  know,  or 
abuse  in  the  attempt  to  carnally  know,  Marv  Godwin,  a  fe- 
male under  the  age  of  ten  years."  On  his  trial,  he  reserved 
a  bill  of  exceptions  to  several  rulings  of  the  court ;  one  of 
which  was  the  admission  of  the  child,  Mary  Godwin,  as  a 
witness,  against  his  objection,  under  the  facts  stated  in  the 
bill  of  exceptions,  which  are  also  stated  in  the  opinion  of 
the  court. 

No  counsel  appeared  in  this  court  for  the  prisoner,  so  far 
as  the  record  and  dockets  show ;  and  there  is  no  brief  on  file. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

MANNING,  J. — The  rule  insisted  on  in  all  the  books  is, 
that  "  the  admissibility  of  children  as  witnesses  depends,  not 
merely  upon  their  possessing  a  competent  degree  of  under- 
standing, but  also,  in  part,  upon  their  having  received  such 
a  degree  of  religious  instruction  as  not  to  be  ignorant  of  the 
nature  of  an  oath,  or  of  the  consequences  of  falsehood." 
1  Phillipps  on  Ev.,  4th  Amer.  Ed.  with  Cowen  &  Hill's  notes, 
11,  12.  in  Rex  v.  IViUiajns  (7  Car.  &  P.  320),  a  child  eight 
years  old,  wbo,  up  to  the  time  of  the  event  of  which  she  was 
to  testify,  had  received  no  religious  training,  nor  had  ever 
heard  of  God,  or  of  future  rewards  and  punishments,  and 
had  never  prayed ;  and  who,  in  the  interval  (about  sixteen 
weeks)  between  that  time  and  the  trial,  had  been  twice  vis- 
ited and  instructed  by  a  clergyman,  as  to  the  nature  and  ob- 
ligation of  an  oath,  but  still  appeared  manifestly  to  have  no 
real  understanding  on  the  subject  of  religion,  or  a  future 
state,  was  not  permitted  to  testify.  In  Massachusetts,  it 
was  said,  in  1813,  that  by  the  later  opinions  it  was  .the  set- 
tled law  at. that  time,  "if  an  infant  appear,  on  examination 
by  the  court,  to  possess  a  sufl&cient  sense  of  the  wickedness 
and  danger  of  false-swearing,  he  may  be  sworn,  although  of 
ever  so  tender  an  age.  The  credit  of  the  witness  .... 
is  to  be  judged  of  by  the  jury,  from  the  manner  of  his  tes- 
timony, and  othen  circumstances." — Comm.  v.  Hulchinsorij 
10  Mass.  225. 

If,  after  the  event  of  which  he  is  to  testify,  a  child,  pre- 
viously ignorant,  is  by  instruction  inade  to  understand  the 
nature  of  the  obligation  to  speak  the  truth  which  is  imposed 
by  an  oath,  he  is  tnen  a  competent  witness.  And  it  has  been 
held,  that  the  trial  of  a  criminal  cause  may  be  postponed, 
when  an  important  witness  for  the  prosecution  is  a  child, 
that  he  or  she  may  in  the  meantime  receive  such  instruction. 
1  Leach,  430,  note ;  Rex  v,  Nichols,  2  G.  &  Kirw.  246.    But 
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disapprobation  of  such  a  practice  has  been  expressed  by 
other  judges.  In  Cowen  &  Hill's  notes  to  Phillipps  on  Evi- 
dence, supra,  the  case  of  one  Jenner  is  cited,  in  which  a  girl 
nine  years  old,  very  intelligent,  but  ignorant  of  the  nature  of 
an  oath,  and  of  the  moral  penalty  of  false-swearing,  was  in- 
structed by  the  judge  on  the  spot,  and  then  sworn. — 1  Vol.  11, 
note  8.  And  so  essential  is  it  to  the  repression  of  crime, 
that  the  public  shall  not,  in  all  cases,  be  deprived  of  the  tes- 
timony of  those,  however  low  in  the  scale  of  civilization,  who 
have  memory  and  intelligence  enough  to  relate  what  they 
have  seen  and  know,  that  formerly  a  statute  of  this  State 
made  it  the  duty  of  the  presiding  judge,  whenever  a  negro 
slave  was  a  witness,  '*  to  explain  to  him  or  her  the  nature  of 
the  oath  to  be  administered,  and  to  state  to  him  or  her  the 
punishment  for  swearing  falsely;"  it  being  assumed  that 
such  instruction  would  be  sufficient  to  qualify  those  most 
ignorant  in  these  particulars,  who  were  not  deficient  of  mind, 
to  be  sworn  and  give  evidence  to  be  considered  by  the  jury. 
Clay's  Dig.  473,  §  9. 

When,  however,  a  child  of  tender  years  is  produced  as  a 
witness,  it  is  the  duty  of  the  presiding  judge  to  examine  him 
or  her,  without  the  interference  of  counsel  further  than  the 
judge  may  choose  to  allow,  in  regard  to  the  obligation  of  the 
witness'  oath ;  and,  in  proper  cases,  to  explain  the  same  to 
one  intelligent  enough  to  comprehend  what  he  says ;  and 
then  to  determine  whether  or  not  such  child  shall  be  sworn 
and  permitted  to  testify. 

In  this  case,  an  examination  that,  seems  to  us  to  have  been 
inadequate,  was  had.  The  witness  was  a  little  negro-girl, 
about  nine  years  old ;  and  to  questions  put  by  counsel  for 
defendant,  she  "  answered,  that  she  did  not  know  what  the 
Bible  was ;  had  never  been  to  church  but  once,  and  that  was 
to  her  mother's  funeral ;  did  not  know  what  book  it  was  she 
laid  her  hand  on  when  sworn  ;  had  heard  tell  of  God,  but 
did  not  know  who  it  was ;  and  said,  if  she  swore  to  a  lie, 
she  would  be  put  in  jail,  but  did  not  know  she  would  be 
punished  in  any  other  way."  This  is  all  the  record  con- 
tains on  this  subject.  And  thereupon  the  judge,  without 
more,  permitted  her  to  be  sworn  and  give  evidence.  Seeing 
how  fully  her  testimony  was  corroborated,  and  the  apparent 
artlessness  with  which  it  was  given,  the  jury  probably 
yielded  entire  credence  to  what  she  said ;  and  we  regret  we 
cannot  permit  the  verdict  and  judgment  to  stand.  But  it  is 
obvious  that,  according  to  the  rules  of  evidence  which  courts 
are  bound  by,  the  answers  elicite'd  from  the  witness  did  not 
show  her  to  be  competent.  Counsel  for  defendant  obtained 
from  her  just  so  much  as  tended  to  confirm  the  contrary 
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conclusion,  and  there  the  examination  was  permitted  to  stop, 
when  probably  a  few  questions,  put  with  the  design  to  en- 
able the  formation  of  an  impartial  judgment,  would  have 
disclosed  either  that  she  had  a  sufficient  sense  of  the  wick- 
edness and  danger  of  swearing  falsely,  or  sufficient  intelli- 
gence to  understand  instructions  on  the  subject,  which  the 
judge  might  then  have  given. 

Under  the  rule,  and  upon  the  evidence,  we  are  constrained 
to  hold  that  the  circuit  judge  erred  in  permitting  this  wit- 
ness to  be  sworn  and  testify,  and  that  the  judgment  must  be, 
therefore,  reversed,  and  the  cause  remanded.  Let  the  de- 
fendant be  kept  in  custody,  until  discharged  by  due  course 
of  law. 


Smith  V.  The  State, 

Indictment  for  Disturbing  Females  at  PvMic  Assetnblage  by 
Rvde  Behavior,   &c. 

1.  Stahdnry  indictments. — This  conrt  has  repeatedly  held,  that  in  framing 
indictments  on  Ktatates  which  create  now  ofien»eH,  and  describe  their  constit- 
aenta,  it  is  sufficient  to  follow  the  langaage  of  the  statute,  or  to  describe  the 
offense  in  other  words  of  equivalent  import ;  and  has  uniformly  sustained  the 
sufficiency  of  the  forms  of  indictment  prescribed  by  the  Code,  though  with 
doubt  and  hesitation  in  some  extreme  cases.  But,  when  an  indictment  neither 
pursues  the  words  of  the  stiitute  creating  the  offense,  nor  follows  the  prescnbed 
form,  it  must  aver  every  material  constituent  of  the  offense  (except  the  venae 
and  time),  or  it  will  be  held  insufficient 

2.  Same  ;  in  this  case,  for  dutturhimj  females  at  public  assembly.  — An  indict- 
ment wbicli  charges,  that  the  defendants,  "by  rude  and  indecent  behavior,  or 
by  profane  or  obscene  langnnge,  willfully  disturbed  females,  members  of  the 
society  called,"  <fec  ,  "at  the  Fair  Grounds  in  or  near  the  city  of  Montgomery, 
met  for  the  purpose  of  instruction,  amusement,  or  recreation,"  is  insufficient, 
and  fatally  defective.  It  does  not  conform  to  the  language  of  the  statute 
creating  the  offense  (Code,  §  42(X)),  for  want  of  an  averment  that  the  females 
were  met  in  "  public  assembly  ;"  nor  to  that  of  the  statute  prescribing  the 
form  of  indictment  (§  4814),  for  want  of  an  averment  that  there  was  an  "as- 
semblage ''  of  people,  composed  in  whole  or  in  port  of  the  females. 

Error  to  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

The  indictment  in  this  case  contained  but  a  single  count, 
which  charged  that  Scott  Smith  and  Edward  Watts,  "  by 
rude  and  indecent  behavior,  or  by  profane  or  obscene  lan- 
guage, willfully  disturbed  females,  members  of  the  society 
called  '  Daughters  aud  Sons  of  St.  Luke  of  the  ancient,  grand, 
united  order  of  St.  Paul,'  at  the  Fair  grounds  in  or  near  the 
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city  of  Montgomery,  met  for  the  purpose  of  instruction, 
amusement,  or  recreation  ;  against  the  peace,"  &c.  Scott 
Smith,  being  on  trial  alone,  was  found  guilty,  and  fined 
twenty  dollars.  He  afterwards  moved  in  arrest  of  judgment, 
on  account  of  the  insufficiency  of  the  indictment,  but  his 
motion  was  overruled ;  and  this  is  now  urged  as  error. 

J.  GiNDRAT  Winter,  for  the  defendant. 

F.  Su  Ferguson,  with  the  Attorney-General,  for  the  State. 

STONF,  J. — The  defendant  in  this  case  was  indicted  under 
section  4200  of  the  Code  of  1876,  which  makes  it  a  misde- 
meanor in  "  any  person  who,  by  rude  and  indecent  behavior, 
or  by  profane  or  obscene  language,  willfully  disturbs  any 
female  or  females  in  any  public  assembly,  met  for  the  pur- 
pose of  instruction,  amusement,  or  recreation."  There  are 
other  provisions  of  the  statute  not  presented  by  this  record. 
The  offense  denounced  by  this  statute  consists  of  several  in- 
gredients. The  first  is,  that  the  disturbance  must  be  by 
"  rude  and  indecent  behavior,"  or  by  "  profane  or  obscene 
language."  The  second  is,  that  the  female  or  females  dis- 
turbed must  be  in  "  public  assembly."  The  third  is,  that 
such  females  must  have  "  met  for  the  purpose  of  instruction, 
amusement,  or  recreation."  If  any  one  of  these  ingredients 
be  wanting,  the  offense  under  this  statute  is  not  complete. 
1  Brick.  Dig.  499,  §  735.  There  are  other  sections  of  the 
Code  which  provide  punishment  for  offenses  similar  to  this, 
but  they  shed  no  light  on  this  case, — Code  of  1876,  §§  4199, 
4201,4203. 

Viewing  the  indictment  in  this  case  without  reference  to 
section  4814  of  the  Code  (to  be  noticed  hereafter),  it  omits 
to  charge  that  the  females  disturbed  were  met  in  public  as- 
sembly. It  charges  that  the  disturbance  was  of  females  "  at 
the  Fair  Grounds  in  or  near  the  city  of  Montgomery,  met  for 
the  purpose  of  instruction,  amusement,  or  recreation."  In- 
asmuch as  there  may  be  a  place  or  places  at  the  "Fair 
Grounds  "  not  public,,this  charge  ca^n  not  be  regarded  as  the 
equivalent  of  the  words  of  the  statute,  "  in  public  assembly." 
Section  4814  of  the  Code  declares,  "  In  an  indictment  for  dis- 
turbing the  females  in  any  public  assembly,  under  section 
4200,  it  is  sufficient  to  charge  that  the  defendant  willfully 
disturbed  an  assemblage  of  people,  composed  in  whole  or  in 
part  of  females,  by  rude  or  indecent  behavior,  or  by  profane 
or  obscene  language."  It  will  be  seen  that  this  dispenses 
with  the  averment  in  section  4200,  that  the  assembly  is  pub- 
lic, and  it  equally  dispenses  with  all  averment  of  the  purpose 
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for  which  the  females  have  assembled.  It  does  not  dispense 
with  the  averment  that  there  was  an  assemllage  of  people, 
composed  in  whole  or  in  part  of  females,  for  the  disturbance 
of  which  the  indictment  is  preferred. 

We  have  uniformly  held,  and  in  some  cases  that  were  ex- 
treme, that  when  the  legislature,  either  in  the  body  of  a 
statute,  or  in  a  furnished  form,  has  declared  what  shall  be  a 
sufficient  indictment,  such  legislative  direction  is  controlling, 
and  an  indictment  following  such  form  will  be  pronounced 
good.— Wilson  v.  The  State,  61  Ala.  151 ;  1  Brick.  Dig.  499, 
§734;  McCuUoughv.  The  State,  at  the  present  term.  The 
language  of  the  present  indictment  is,  that  the  defendants, 
"  by  rude  and  indecent  behavior,  or  by  profane  or  obscene 
language,  willfully  disturbed  females,  members  of  the  socie- 
ty "  [naming  it],  "  at  the  Fair  grounds,  in  or  near  the  city  of 
Montgomery,  met  for  the  purpose  of  instruction,  amusement, 
or  recreation."  Now,  it  will  oe  observed,  that  this  indict- 
ment contains  every  averment  to  make  it  good  under  section 
4200,  except  the  chaise  that  the  females  disturbed  were  in 
"  public  assembly."  It  is  thus  shown  that  the  indictment 
was  framed  under  that  section,  but  is  defective  under  it.  It 
does  not  purport  to  follow  section  4814,  for  its  phraseolo^>y 
is  entirely  different.  It  may  be  contended  that  it  avers  sub- 
stantially the  same  facts  as  are  declared  sufficient  in  that 
section,  and  that  on  that  account  we  should  adjudge  it  suf- 
ficient. This  court  has  repeatedly  held  that,  in  framing  in- 
dictments on  statutes,  creating  new  offenses,  and  describing 
their  constituents,  it  is  sufficient  to  follow  the  language  of 
the  statute,  or  to  describe  the  offense  in  other  words  of 
equivalent  import.— Code  of  1876,  §  4792  ;  1  Brick.  Dig.  499, 
§§  734-36.  We  are  now  asked  to  take  a  step  further,  and  to 
hold  that  an  indictment,  which  does  not  follow,  or  purport 
to  follow,  a  form  given,  but  avers,  in  language  entirely  differ- 
ent, every  material  fact  contained  in  the  form,  must  be  ad- 
judged sufficient,  although  both  the  form  and  the  indictment 
omit  material  constituents  of  the  offense. 

Applying  the  rule  invoked  to  the  present  case,  the  form 
given  in  section  4814  omits  two  essential  constituents  of  the 
statutory  offense — namely,  that  the  assemblage  was  puMic, 
and  the  purpose  for  which  the  females  had  assembled.  The 
indictment  omits  the  former  of  these  constituents,  but  not 
the  latter.  Under  our  rulings,  we  have  held  the  forms  suffi- 
cient, because  the  legislature  has  so  declared.  This  we  have 
maintained,  and  could  only  maintain,  on  the  theory  that  the 
form  provided  is  declared  by  the  legislature  to  contain  an 
averment,  express  or  implied,  of  every  constituent  of  the 
offense.     It  does  not  lessen  the  proof  necessary  to  a  convic- 
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tion.  Each  constituent  of  the  offense  must  be  proved,  al- 
though only  implied  in  the  brief  language  of  the  indictment. 
Hence,  to  justify  a  conviction  under  section  4200  of  the  Code, 
it  is  necessary  to  prove  that  the  offense  was  committed  in 
Montgomery  county,  within  twelve  months  before  the  com- 
mencement of  the  prosecution,  and  that  the  females  were  in 
public  assembly,  met  for  the  purpose  of  instruction,  amuse- 
ment, or  recreation.  These  constituent  elements,  by  a  de^ 
claration  of  the  legislative  will,  an  indictment  framed  accord' 
ing  to  section  4814  of  the  Code  must  be  understood  as 
charging,  although,  in  fact,  it  expresses  neither  of  these.  If 
the  testimony  fails  to  establish  either  one  of  these  elements 
of  the  offense,  the  defendant  is  entitled  to  an  acquittal.  We 
do  not  feel  at  liberty  to  extend  the  principle  heretofore  de- 
clared. It  has  been  with  much  doubt  and  hesitation  that 
some  of  the  brief  forms  of  indictments  found  in  the  Code 
have  been  held  a  sufficient  compliance  with  the  constitution. 
Declaration  of  Eights,  sections  7,  8.  Still,  we  have  held  that 
the  forms  furnished  are  the  forms  prescribed  by  law,  and 
that  they  contain  the  nature  and  cause  of  the  accusation, 
because  the  legislature  have  so  declared.  There  is  no  legis- 
lative edict  that  indictments,  not  following  some  given  form, 
yet  containing  every  material  averment  of  fact  which  the 
form  contains,  but  in  different  language,  and  in  different 
form,  shall  be  sufficient.  An  indictment  "  must  state  the 
facts  constituting  the  offense." — Code  of  1876,  §  4785. 

Section  4824  of  the  Code,  after  declaring  that  the  forms 
given  are  sufficient  "  in  all  cases  in  which  they  are  applica- 
ble," contains  this  clause  :  "  Analogous  forms  may  be  used 
in  other  cases."  Analogous  to  what  ?  Many  of  the  forms, 
though  severely  pruned  in  verbiage,  nevertheless  contain 
every  constituent  element  of  the  offense  charged.  Others 
make  no  mention  of  material  facts,  going  to  make  up  the 
offense.  Which  class  shall  be  followed,  or  adopted  as  the 
basis  of  the  analogy?  We  think  the  only  safe  rule  is  to  re- 
quire that,  when  the  indictment  is  not  framed  on  any  form 
given  in  the  Code,  it  shall  aver  every  material  constituent  of 
the  offense  ;  always  excepting  the  statement  of  venue  and  of 
time.— Code  of  1876,  §§  4787-8.  The  indictment  in  this  case 
is  insufficient. 

The  judgment  of  the  City  Court  is  reversed  and  annulled, 
and  the  cause  remanded,  that  the  indictment  may  be  quashed. 
Let  the  accused  remain  in  custody,  until  discharged  by  due 
course  of  law. 
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Indictment  for  Burglary.    • 

1.  Organization  cf  grand  jury ;  objeclions  to  indidmetU,  for  defects  or  irregu- 
larities therein. — In  the  completion  and  organization  of  the  grand  jnry,  when 
the  number  of  persons  originally  drawn  and  summoned  is  from  any  cause  re- 
duced below  fifteen,  it  is  the  duty  of  the  court,  by  an  order  entered  on  the 
minntcR,  to  direct  the  sheriflF  to  summon  twice  the  number  of  persons  neces- 
sary to  supply  the  deficiency,  and  to  require  them  to  be  summoned,  like  the 
original  venire,  not  from  the  registered  voters  of  the  county,  but  from  the  list 
of  householders  and  freeholders  (Code,  §$  4754,  4734) ;  and  when  the  record 
shows  a  violation  of  these  statutory  provisions  by  the  court,  a  judgment  of 
conviction,  under  an  indictment  found  by  a  grand  jnry  so  organized,  will  be 
reversed  on  error. 

Error  to  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

The  indictment  in  this  case  was  found  at  a  regular  term  of 
the  late  Court  of  Quarter  Sessions  of  said  county,  and  the 
cause  was  transferred,  on  the  abolition  of  that  court,  into  the 
Circuit  Court.  The  opinion  states  the  facts  shown  by  the 
record,  as  to  the  organization  of  the  grand  jury  by  which  the 
indictment  was  found.  There  was  a  demurrer  to  the  indict- 
ment, but  the  record  does  not  show  the  action  of  the  court 
upon  it.  The  trial  was  had  on  issue  joined  on  the  plea  of 
not  guilty.  After  conviction,  the  defendant  moved  in  arrest 
of  judgment,  on  the  ground  that  the  grand  jury  was  not  or- 
ganized according  to  law,  but  the  motion  was  overruled.  The 
case  is  brought  to  this  court  on  writ  of  error,  awarded  by 
Manning,  J. 

Kelly  &  Howze,  for  the  defendants. — The  record  shows 
that,  in  the  organization  of  the  grand  jury,  the  court  violated 
express  statutory  provisions,  in  two  important  particulars  : 
1st,  in  directing  only  five  persons  to  be  summoned,  when  at 
least  eight  were  necessary — that  is,  twice  the  number  neces- 
sary to  make  up  the  deficiency  ;  2d,  in  ordering  them  to  be 
summoned  from  the  list  of  registered  voters,  instead  of  the 
householders  and  freeholders.— Code,  §§  4733,  4754.  These 
irregularities,  being  aflBrmatively  shown  by  the  record,  were 
good  matter  in  arrest  of  judgment,  and  they  are  fatal  to  a 
judgment  of  conviction. — Brooks  v.  The  State,  9  Ala.  9  ; 
0' Byrnes  v.  The  State,  51  Ala.  27 ;  Finley  v.  The  State,  61 
Ala.  201. 
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H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BEICKELL,  C.  J. — A  grand  jury  is  a  constituent  element 
of  a  Circuit  or  City  Court,  or  of  a  court  clothed  with  crim- 
inal jurisdiction  ;  and  the  statutes  confer  on  particular  offi- 
cers the  power  and  duty  of  drawing  them,  from  lists  of  the 
householders  and  freeholders  of  the  county.  The  court,  ex- 
cept in  particular  cases  the  statute  specifies,  has  no  power  to 
originate  the  jury. — 0' Byrnes  v.  The  States  51  Ala.  25  ;  Fin- 
ley  V.  The  State,  61  Ala.  201.  It  is  apparent  from  the  stat- 
utes, that  the  jury  shall  be  composed  of  not  more  than 
eighteen,  and  not  less  thd,n  fifteen  members.  The  officers 
charged  with  the  duty  are  required  to  draw  and  select 
eighteen  persons,  and  a  venire  issues  to  the  sheriff,  command- 
ing him  to  summon  them  to  appear  and  serve  in  that  capacity, 
at  the  next  term  of  the  court.  If  fifteen  of  them  do  not  ap- 
pear, or  if,,  from  any  cause,  the  number  who  do  appear  is  re- 
duced below  fifteen,  "  the  court  must  cause  an  order  to  be 
entered  on  the  minutes,  commanding  the  sheriff  to  summon, 
from  the  qualified  citizens  of  the  cojinty,  twice  the  number 
of  persons  required  to  complete  the  grand  jury ;  which  order 
the  sheriff  must  forthwith  execute,  and  the  persons  sum- 
moned are  bound  to  appear  presently,  and,  if  necessary,  to 
serve  as  grand  jurors,  under  the  same  penalties  as  if  they  had 
been  regularly  drawn  and  summoned  on  the  original  list  of 
grand  jurors  for  the  term  ;  and  of  the  persons  so  summoned, 
if  a  greater  number  appear  than  are  necessary  to  complete 
the  grand  jury,  the  names  must  be  written  on  separate  slips 
of  paper,  which  must  be  folded  or  rolled  up,  so  that  the 
name  may  not  be  visible,  placed  in  a  box,  or  some  substitute 
therefor,  and  from  them  must  be  drawn,  under  the  direction 
of  the  court,  a  sufficient  number  of  na'mes  to  complete  the 
grand  jury."— Code  of  1876,  §  4754. 

In  this  case,  as  appears  from  the  record,  eighteen  persons 
were  drawn  and  selected  to  serve  as  grand  jurors,  and  a 
venire  was  issued  to  the  sheriff,  commanding  him  to  summon 
them,  which  was  executed  on  all  but  one  of  them.  But  four- 
teen of  them  appeared,  and  of  these,  three  were  excused  and 
discharged,  leaving  only  eleven  of  tho^e  drawn  and  selected. 
The  court  thereupon  made  an  order,  directing  the  sheriff  to 
summon  immediately,  "  from  among  the  registered  voters  of 
the  county,  having  the  other  qualifications  required  by  the 
statute,  five  persons,  in  order  to  complete  said  grand  jury." 
In  obedience  to  the  order,  the  sheriff  summoned  five  per- 
sons, who  were  sworn  and  impanneled;  the  court  having 
first  ascertained  that  they,  with  the  persons  drawn  and  sum- 

VoL.  Lxin. 


1879.]  OF  ALABAMA.  61 

[Atwell  V.  The  State.] 

moned,  who  had  appeared,  and  were  not  excused  and  dis- 
charged, had  the  requisite  qualifications. 

The  court  manifestly  departed  from  the  statute,  in  not  re- 
quiring the  sheriff  to  summon  at  least  eight  persons,  four 
being  the  number  necessary  to  complete  the  jury  to  its  lowest 
number.  There  was,  also,  a  departure,  in  limiting  the  sheriff 
to  summoning  registered  voters,  who  had  the  necessary 
qualifications.  Begistration  as  a  voter  is  not  a  qualification 
of  a  juror,  grand  or  petit,  and  the  courts  are  without  power  to 
prescribe  it  These  departures  from  the  statute  vitiate  the 
findings  of  the  body  organized  as  a  grand  jury. — 0' Byrnes  v. 
The  State,  supra  ;  FMey  v.  The  State,  supra. 

The  judgment  of  conviction  must  be  reversed,  and  the 
cause  will  be  remanded,  that  the  accusation  may  be  quashed ; 
the  prisoner  must  remain  injcustody,  until  discharged  by  due 
course  of  law. 


Atwell  V.  The  State. 

Indictment  for  Selling  Mortgaged  Property. 

J.  Sirfficiency  of  indictment — An  indictment,  found  before  the  Code  of  1876 
became  operative,  charging  that  the  defendant  "did  remove,  conceal,  or  sell 
one  yoke  of  oxen,  personal  property,  for  the  purpose  of  hindering,  delaying, 
or  defraading  C.  C,  who  had  a  claim  thereto  nnder  a  written  mortgage,  with 
a  knowledge  of  the  existence  of  such  mortgage,"  is  sufficient. 

2.  Conclusion  of  indictment — When  the  State  of  Alabama  is  named  in  the 
caption  of  an  indictment,  it  is  sufficient  if  the  indictment  concludes  **  against 
the  peace  and  dignity  of  the  State,''  without  again  naming  it 

3.  AdmissibiiHy  of  defen&nt  s  dedarations  cur  evidence  for  him. — The  declara- 
tions of  the  defendant  while  negotiating  u  sale  of  the  mortgaged  property,  to  the 
effect  that  he  had  obtained  the  mortgagee's  permission  to  sell,  are  not  compo* 
tent  evidence  for  him  when  criminally  prosecuted  for  making  the  sale. 

4.  Declarations  of  witness  out  of  court ;  when  and  how  proved. — The  declara< 
tions  of  a  witness  who  has  been  examined,  as  to  any  material  matter  about 
which  he  was  not  questioned,  cannot  be  proved  by  another  witness.  The  wit- 
ness himself  must  be  first  interrogated  as  to  such  declamtions. 

5.  iklUntj  or  removing  morlijaijftl  proi^erty;  constiiuctits  (f  (^ense,  and  rtile- 
vancy  of  evidence  indefense.—A.  conviction  cannot  be  had  for  selling  or  removing 
mortgaged  property  (Code,  &  4353),  unless  the  defendant  sold  or  removed  the 

Eroperty  for  the  purpose  of  hindering,  delaying,  or  defrauding  the  mortgagee, 
f  he  removed  and  sold  it  for  the  purpose  of  raising  money  to  ptiy  the  mortgage 
debt,  honestly  believing  that  the  mortgagee  assented  to  such  remuviil  and  Kale, 
and  having  just  cause  so  to  believe,  ho  is  not  guilty  ;  and  with  a  view  of  show- 
ing such  a  state  of  factfi,  having  proved  a  conversation  had  with  the  luort^jagee's 
agent,  by  whom  the  mortgage  was  taken,  with  reference  to  the  pn^jK^ed  re- 
moval and  sale,  he  should  be  allowed  to  prove  tacts  tending  to  show  the  gen- 
eral authority  exercised  by  the  agent  in  and  about  the  mortgagee's  business, 
from  which  he  might  infer  that  the  agent  had  authority  to  assent  to  such  re- 
moval and  sale,  although  the  agent  and  his  principal  both  deny  such  authority. 
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From  the  Circuit  Court  of  Crenshaw. 

Tried  before  the  Hon.  John  K.  Henry. 

The  indictment  in  this  case  was  found  in  March,  1876,  and 
contained  two  counts ;  the  first  count  charging,  that  the  de- 
fendant "  did  remove,  conceal,  or  sell  one  yoke  of  oxen,  per- 
sonal property,  for  the  purpose  of  hindering,  delaying,  or  de- 
frauding Calvin  C.  Colquitt,  who  had  a  claim  thereto  under  a 
written  mortgage,  with  a  knowledge  of  the  existence  of  such 
mortgage ;  against  the  peace  and  dignity  of  the  State." 
Having  been  found  "  guilty  as  charged  in  the  first  count," 
the  defendant  moved  in  arrest  of  judgment,  on  the  following 
grounds:  1st,  "because  tl\e  indictment  is  imlefinite  and  un- 
certain ;"  2d,  "because  the  averments  of  the  first  count  are  in 
the  alternative ;"  3d,  "  because  said  count  fails  to  show  by 
whom  said  mortgage  was  executed ;"  4th,  "  because  it  fails  to 
aver  that  defendant  had  knowledge  of  the  existence  of  said 
mortgage ;"  5th,  "  because  it  fails  to  charge  any  indictable 
offense ;"  6th,  "  because  it  fails  to  follow  the  language  of  the 
statute  in  describing  the  offense ;"  7th,  "  because  it  fails  to 
aver  that  the  oxen  were  of  any  value."  The  court  overruled 
the  motion. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  State  in- 
troduced in  evidence  the  mortgage  on  the  oxen ;  which  was 
executed  by  the  defendant  and  one  Jesse  Chandler,  by  their 
marks  duly  attested,  was  dated  the  27th  February,  1875,  and 
was  given  to  secure  a  debt  for  $75  for  advances  to  make  a 
crop,  which  fell  due  on  the  1st  October,  1875.  The  mort- 
gage conveyed,  in  addition  to  the  yoke  of  oxen,  a  cow  and 
calf,  a  mare,  five  head  of  cattle,  and  forty  acres  of  land  ;  and 
contained  a  clause  in  the  usual  language,  authorizing  the 
mortgagee  to  take  possession  and  sell  on  default.  "  Alfred 
Colquitt,  a  witness  for  the  State,  testified,  that  he  was  em- 
ployed by  Calvin  C.  Colquitt,  in  the  year  1875,  as  a  clerk, 
and  was  in  charge  of  his  business  of  merchandising  in  Bul- 
lock, Crenshaw  county,  and  as  such  clerk  he  filled  out  the 
said  mortgage  ;  that  the  oxen  were  included  in  the  mortgage, 
and  were  present  before  said  C.  C.  Colquitt's  store  at  the 
time  said  mortgage  was  signed;  that  he  made  out  several 
other  mortgages  for  his  said  brother,  but,  in  each  case,  sub- 
mitted them  to  his  brother's  approval  and  assent ;  that  in 
the  fall  of  1875  he  met  the  defendant  in  the  road,  near  Smith- 
ville,  and  that  defendant  stated  to  him  that  he  wanted  to  sell 
the  oxen  to  them,  to  pay  the  mortgage,  as  he  would  not  be 
able  to  pay  the  mortgage.  Witness  replied,  that  they  did  not 
want  them,  and  had  no  use  for  them.  Defendant  then  stated, 
that  he  wanted  to  sell  them  to  some  one  else  ;  to  which  wit- 
ness replied,  that  he  supposed  it  would  be  all  right,  if  they 
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got  their  money — that  all  they  wanted  was  their  money. 
Witness  further  testified,  that  one  Rhodes  was  present  at  the 
time ;  also,  that  he  had  no  authority  from  C.  C.  Colquitt  to 
give  defendant  permission  to  sell  said  oxen  ;"  also,  that  after 
the  law-day  of  the  mortgage,  he,  as  the  agent  of  C.  C.  Col- 
quitt, went  to  defendant  s  house,  which  was  in  Crenshaw 
county,  but  did  not  find  defendant  at  home,  and  did  not  find 
the  oxen ;  that  he  ascertained  the  direction  the  defendant 
had  gone,  and  followed  after  him,  and  found  the  oxen  in  the 
possession  of  one  Charles  Jones,  in  Conecuh  county,  about 
fifty  miles  from  the  defendant's  house ;  that  he  took  posses- 
sion of  them,  drove  them  back,  and  sold  them  under  the 
mortgage  ;  that  the  mortgage  was  still  unsatisfied,  and  that 
the  defendant  "  had  never  been  to  see  them  about  it  since 
the  removal  of  said  oxen."  Charles  Jones,  another  witness 
for  the  State,  was  then  introduced,  and  testified,  "  that  he 
bought  said  oxen  from  the  defendant,  in  the  fall  of  the  year 
1875,  at  his  house  in  Crenshaw  county  ;  that  he  had  never 
seen  defendant  before ;  that  he  gave  defendant,  for  the  oxen, 
one  ox,  and  promised  to  give  him  twenty  dollars  more,  but 
had  never  done  so.  The  defendant  then  proposed  to  prove 
by  said  Jones,  that  defendant  told  him,  at  the  time  of  said 
trade,  that  said  oxen  were  under  mortgage  to  said  C.  C.  Col- 
quitt, but  that  he  had  permission  to  sell  them."  The  cotirt 
excluded  this  evidence,  on  motion  of  the  attorney  for  the 
State,  and  the  defendant  excepted. 

"  Calvin  C.  Colquitt  testified,  for  the  State,  that  all  of  said 
mortgage  debt  had  not  been  paid.  The  State  having  here 
rested,  the  defendant  introduced  Jesse  Chandler  as  a  witness, 
who  signed  said  mortgage  with  defendant,  and  who  testified, 
that  defendant  went  ofl"  to  sell  said  oxen  in  the  open  day- 
light, about  eight  or  nine  o'clock  iu  the  morning,  but  went  in 
an  opposite  direction  from  Colquitt's  ;  and  he  also  stated,  on 
cross-examination,  that  all  of  said  debt  was  not  paid.  One 
Rhodes  testified,  for  the  defendant,  that  he  heard  the  con- 
versation between  Alfred  Colquitt  and  defendant  near  Smith- 
ville ;  and  that  defendant  stated  to  him  that,  whenever  he 
got  tired  of  waiting  for  his  money,  to  let  him  know,  and  that 
he  would  sell  the  osen,  as  he  could  get  more  for  them  tl)an 
he  could  by  selling  them  under  the  mortgjige  ;  to  which  said 
Colquitt  made  no  reply,  that  he  remembers.  The  defendant 
then  introduced  one  Deloach  as  a  witness,  who,  beiu^  asked, 
testified  that  said  Alfred  Colquitt  was  in  charge  of  said  C.  C. 
Colquitt's  business  of  merchandizing,  during  the  year  1875, 
at  Bullock  in  said  county  ;"  which  statement  was  excluded 
by  the  court,  on  objection  by  the  State,  and  the  defendant 
excepted.     "  The  defendant  oflfered  to  prove  by  said  witness. 
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also,  that  he  had  heard  said  C.  C.  Colquitt  say,  in  the  fall  of 
1875,  that  said  Alfred  Colquitt  had  charge  of  his  said  busi- 
ness in  Bullock,  and  that  he  had  nothing  to  do  with  it ;"  but 
the  court  excluded  this  statement  also,  on  objection  by  the 
State,  and  the  defendant  excepted.  "  The  defendant  proved 
also,  by  several  witnesses,  that  his  general  character  for 
veracity  was  good  in  his  neighborhood.  This  was  all  the 
evidence  in  the  case." 

J.  D.  Gabdner,  for  the  prisoner. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

MANNING,  J.— By  the  statute  "  to  amend  section  3705 
(159)  of  the  Revised  Code,"  approved  February  13th,  1875, 
it  was  enacted,  that  "  any  person  who  removes,  conceals,  or 
sells  any  personal  property,  for  the  purppse  of  hindering,  de^ 
laying,  or  defrauding  any  person  who  has  a  claim  thereto 
under  any  written  instrument,  lien  created  by  law  for  rent  or 
advances,  or  any  other  lawful  or  valid  claim,  verbal  or  writ- 
ten, with  a  knowledge  of  the  existence  thereof ;  or  if  any  per- 
son or  persons  buy,  receive,  or  conceal  any  such  proper ty^ 
with  such  knowledge  of  the  existence  of  any  such  claim,  with 
like  intent ;  upon  conviction  thereof,  he  or  they  shall  be 
punished  as  though  he  or  they  had  stolen  the  same." 

Appellant  was  found  guilty  as  charged  in  a  count  of  the 
indictment,  which  alleged  that  he  "  did  remove,  conceal,  or 
sell  one  yoke  of  oxeo,  personal  property,  for  the  purpose  of 
hindering,  delaying,  or  defrauding  Calvin  C.  Colquitt,  who 
had  a  claim  thereto  under  a  written  mortgage,  with  a  knowl- 
edge of  the  existence  of  such  mortgage ;  against  the  peace 
and  dignity  of  the  State."  The  indictment  was  returned  by 
the  grand  jury  before  the  Code  of  1876,  in  which  the  statute 
quoted  was,  with  some  alteration  of  the  language,  embodied, 
became  the  law  of  the  State.  And  the  accusation  is  made 
in  the  terms  of  the  act,  and  in  accordance  with  the  form  pre- 
scribed in  the  Revised  Code  of  1867,  for  the  like  offense  de^ 
nounced  in  section  3707  of  that  Code.  In  the  Code  of  1876, 
the  form  of  the  indictment  is  somewhat  changed.  The  court 
did  not  err  in  overruling  the  motion  in  arrest  of  judgment. 
Nixon  V.  The  State,  55  Ala.  120;  Glenn  v.  The  State,  60 
Ala.  104. 

2.  To  say  in  an  indictment,  entitled  in  the  commencement 
The  State  of  Alabama,  that  the  offense  it  charged  was  com- 
mitted "  against  the  peace  and  dignity  of  the  State,"  is  equiva- 
lent to  saying  "  against  the  peace  and  dignity  of  the  State  of 
Alabama." 

Vol.  lxiu. 


1879.]  OF  ALABAMA.  65 

[Atwell  V.  TheStftte.] 

3.  What  the  defendant  said  when  he  was  negotiating  a  sale 
of  the  oxen,  in  regard  to  the  permission  to  do  so  received 
from  the  mortgagor,  was  not  admissible.  If  it  were,  any  per- 
son, while  intending  to  violate  the  law,  might,  in  the  act  of 
doing  so,  make  evidence  by  his  'declarations  for  his  own  de- 
fense.— Nixon  V.  The  State,  supra. 

4.  Nor  did  the  circuit  judge  err  in  refusing  to  allow  De- 
loach  to  testify  what  he  had .  heard  Calvin  C.  Colquitt,  the 
mortgagee  of  the  oxen,  say  of  Alfred  Colquitt  having  charge 
of  his  business.  Calvin  Colquitt  had  himself  been  upon  the 
stand  as  a  witness,  and  was  not  interrogated  about  any  such 
declaration.  When  a  person,  competent  to  testify,  is  pres- 
ent, and  examined  as  a  witness  in  a  cause,  his  statement  of 
what  he  has  said,  of  any  matter  involved  in  it,  must  be  heard, 
before  a  third  person  can  be  permitted  to  prove  what  he 
said.  And,  generally,  his  attention  must  be  called  to  the 
time,  place,  and  presence,  when  and  in  which  the  declarations 
to  be  proved  are  supposed  to  have  been  made. 

5.  But,  was  not  defendant  entitled  to  show  that  Alfred  Col- 
quitt, who  took  from  him  the  mortgage  to  Calvin  C.  Colquitt, 
for  advances  to  make  a  crop  with,  was  openly  acting,  during 
the  year  1875,  as  the  apparent  general  agent  of  the  latter  be  • 
tween  him  and  his  customers  ?  Alfred  Colquitt  had  testified, 
that  he  was  the  clerk  of  Calvin  C,  "  and  was  in  charge  of  his 
business  of  merchandizing  in  Bullock,  Crenshaw  county,  and 
as  such  clerk  filled  out  the  said  mortgage,"  &c.;  and  that  in 
the  fall  of  1875  (the  mortgage  debt  being  payable  the  Ist  of 
October  in  that  year),  "  he  met  defendant  in  the  road,  near 
Smithville,"  and  was  told  by  him  that  "  he  wanted  to  sell 
said  oxen  to  them,  to  pay  the  mortgage,  as  he  would  not  be 
able  to  pay  it,"  except  by  a  sale  of  property.  To  which  said 
Alfred  answered,  "that  thet)  did  not  want  them  [the  oxen], 
and  had  no  use  for  them.  Defendant  then  stated  that  he 
would  sell  them  to  some  one  else ;  to  which  witness  [Alfred 
Colquitt]  replied,  that  he  supposed  it  would  be  all  right,  if 
they  got  their  money."  Another  witness,  who  was  present, 
testified,  that  defendant  told  Alfred  Colquitt  he  wanted  to 
sell  the  oxen,  because  he  could  get  more  for  them  than  Col- 
quitt could  by  selling  under  the  mortg>ige.  It  was  after  this 
that  defendant  took  the  oxen  into  another  county,  and  nego- 
tiated for  a  sale  of  them  there  ;  and  Alfred  Colquitt,  follow- 
ing after,  brought  them  back,  and  sold  them  under  the  mort- 
gage at  Bullock.  Alfred  Cbhiuitt  testified,  at  the  trial  of 
this  cause,  that  he  had  no  authority  from  Calvin  C,  t<i  give 
permission  to  defendant  to  sell  the  oxen. 

Now,  unless  defendant  removed  the  oxen,  or  concealed  or 
sold  them,  "  for  the  purpose  of  hindering,  delaying,  or  de- 
cs) 
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frauding  Calvin  C.  Colquitt,"  he  was  not  guilty  of  the  offense 
he  was  charged  with.  The  mortgage  covered  other  property 
besides  the  oxen,  to-wit,  a  cow  and  calf,  a  mare  eleven  years 
old,  "  five  head  "  of  other  cattle,  and  forty  acres  of  land  ; 
which  latter  defendant  returned  to,  and  lived  on,  after  he  had 
removed  and  sold  the  oxen.  Aiid  if  it  was  to  save  this  prop- 
erty, or  some  of  it,  by  paying  the  mortgage  debt,  wholly  or 
in  part)  by  the  proceeds  of  the  sale  of  the  oxen,  that  he  took 
them  into  another  county  to  sell  them,  he  ought  to  have  been 
allowed  to  show  that  Alfred  Colquitt  was  so  apparently  the 
general  agent  of  Calvin  C,  that  he,  defendant,  might  in  good 
faith  suppose  that,  in  all  that  the  former  did  and  said  about 
the  mortgage  debt  and  property,  and  in  all  that  was  said  to 
him  about  it,  Alfred  Colquitt  represented  and  acted  for  Cal- 
vin C.  Colquitt.  The  former  used  the  plural  number  as  if 
speaking  for  Calvin  C,  as  well  as  himself. 

"  Defendant  proved  by  several  witnesses,  that  his  general 
character  for  honesty  was  good  in  his  neighborhood."  Yet 
the  jury  may  have  supposed  that,  because  Alfred  Colquitt 
testified  that  he  had  no  authority  from  Calvin  C,  to  give  per- 
mission to  defendant  to  sell  the  oxen,  defendant  must  be 
guilty,  for  having  undertaken  to  do  so.  But,  if  the  removal 
of  the  oxen  out  of  the  county  was  not  made  by  the  defend- 
ant for  the  purpose  of  hindering,  delaying,  or  defrauding 
Calvin  C.  Colquitt,  but  to  enable  defendant  to  raise  money  to 
by  or  partially  pay  the  mortgage  debt,  and  he  had  just  reasons 
for  believing,  and  did  believe,  he  had  the  consent  of  his  mort- 
gagee, through  Alfred  Colquitt,  to  dispose  of  them  for  that 
purpose,  he  should  not  be  found  guilty  under  the  indictment 
in  this  cause.  The  evidence  excluded  was  relevant,  and  may 
have  been  useful  in  establishing  this  defense. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Gray  v.  The  State. 

Indictment  for  Assault  vnth  Intent  to  Murder. 

1.  Evidence  of  malice  or  intent. — Under  a  prosecution  for  an  assault  with 
intent  to  murder,  any  evidence  is  admissible  which  tends  to  show  malice,  ill- 
will,  or  other  motive,  for  the  act  of  the  accused  ;  and  for  this  purpose,  the  fact 
of  a  former  altercation  or  difficulty  between  the  parties,  but  not  the  merits  or 
details  thereof,  may  be  given  in  evidence. 

2.  Assault;  charge  defining. — A.  charge  to  the  jury,  in  these  words,   "  An 
Vol.  Lxm. 
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BAsaalt  is  an  attempt  to  strike,  in  striking  distance,   or  shoot  in  shooting  dis- 
tance," constraed  with  reference  to  t^e  evidence  in  this  case,  is  not  erroueons. 

3.  OenercU  ext:eption  to  charge  partly  correct.  — A  general  exception  to  a  charge, 
separable  into  two  or  more  distinct  propositions,  will  not  avail,  if  any  one  of 
those  propositions  be  correct 

4.  Asking  dfjetulant  if  he  has  anything  to  say  in  arrest  of  judijment;  correcting 
judgment  entry. —When  the  Jadgment  entry,  in  a  case  of  felony,  recit«8  that  the 
defendant  was  asked  by  the  court  if  he  bad  anything  to  say  in  bar  or  precla- 
sion  of  judgmont,  the  recital  imports  absolate  verity,  and  testimony  can  not 
be  received  to  impeach  it ;  and  motion  being  made  to  correct  the  entry  in  this 
particalair,  supported  by  affidavits,  and  overruled  by  the  court  on  the  evidence 
adduced,  this  court  can  not  revise  its  ruling  on  bill  of  exceptions. 

From  the  City  Court  of  Montgomervv 

Tried  before  the  Hon.  John  A.  Minnts. 

The  prisoner  in  this  case  was  indicted  for  an  assault  on 
Spencer  Brooks,  with  the  intent  to  murder  him,  and  went  to 
trial  on  the  plea  of  not  guilty.  On  the  trial,  he  reserved  a 
bill  of  exceptions,  in  which  the  evidence  adduced,  and  the 
several  rulings  of  the  court,  are  thus  stated  : 

"  The  State  introduced  Spencer  Brooks  as  a  witness,  who 
testified,  that  Matt  Graj,  the  defendant,  had  been  concerned 
in  an  assault  on  him  with  a  knife,  whereby  he  was  severely 
cut  in  the  neck,  a  short  time  before  the  assault  charged  in 
the  indictment."  To  the  introduction  of  this  testimony  the 
defendant  objected,  and  moved  to  exclude  the  same  from  the 
jurv;  which  motions,  each,  the  court  overruled,  and  the 
defendant  excepted,  "  Said  witness  then  testified,  that  as  he 
Was  going  to  Mr.  Mitchell's,  to  the  defendant's  trial  for  said 
assault,  he  heard  the  defendant  say,  '  One  thing  sure,  if  any 
body  swears  a  he  on  me  to-day,  I  will  go  up  on  him ;'  and 
that  this  was  on  the  same  day  of  the  assault  for  which  the 
defendant  is  now  indicted.  To  the  introduction  of  this  evi- 
dence, also,  the  defendant  objected,"  and  moved  to  exclude 
it  from  the  jury ;  and  he  reserved  exceptions  to  the  overrul- 
ing of  this  objection  and  motion.  "The  defendant  then 
moved  the  court  to  exclude  from  the  jury  so  much  of  the 
testimony  of  said  witness  as  showed,  or  tended  to  show,  any 
thing  relating  to  the  details  of  any  difficulty  between  witness 
and  the  defendant,  previous  to  the  assault  with  which  defend- 
ant now  stands  charged  ;  which  motion  was  overruled  by  the 
court,  so  far  as  the  testimony  here  admitted  is  concerned," 
and  the  defendant  excepted.  "  The  witness  then  stated,  that 
after  the  defendant's  trial  by  said  Mitchell,  and  after  he  (wit- 
ness) had  left  Mitchell's,  and  gone  some  three  or  four  hun- 
dred yards,  defendant  overtook  him,  and  commenced  firing 
on  or  at  him  with  a  pistol ;  that  he  threw  up  his  right  hand, 
and  said,  '  What  is  the  matter.  Matt  ?  You  have  no  right  to 
shoot  me ;'  that  defendant  then  said,  *  God  damn  vou,  I 
intend  to  kill  you.'     Witness  said,  that  he  was  not  nit  by 
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any  of  the  three  shots  fired  at  him  by  the  defendant,  but 
heard  the  balls  whistle  by  him  ;  that  defendant  was  about 
twelve  or  fifteeu  steps  from  him  when  he  fired  at  him  ;  that 
he  ran  after  defendant  had  fired  at  him  three  times,  and  that 
all  this  occurred  in  Montgomery  county,  in  the  early  part  of 
the  year  1879." 

Abe  Dorsey,  another  witness  for  the  State,  testified  that, 
"  on  the  day  of  the  trial,  he  had  left  Mr.  Mitchell's,  with 
some  others,  ahead  of  the  defendant,  but  Spencer  Brooks 
was  ahead  of  him  ;  that  the  defendant,  runniug,  overtook  and 
passed  him  and  the  others,  going  in  the  direction  of  Spencer 
Brooks,  and  having  a  pistol  in  his  hand ;  that  he  (witness) 
ran  after  defendant,  and  caught  up  with  him,  just  before  he 
fired  the  first  shot,  and  said  to  him,  '  Dont  shoot  him,  Matt,' 
that  the  defeodant  replied,  '  I  am  only  going  to  frighten  him ;' 
that  defendant  was  laughing  when  he  said  this,  and  did  not 
look  mad  ;  that  he  (witness),  at  the  time  of  the  first  shot,  was 
between  defendant  and  said  Brooks,  and  had  hold  of  defend- 
ant ;  that  the  defendant  fifed  these  shots  in  the  air,  and 
above  the  head  of  said  Brooks,  and  did  not  shoot  directly  at 
him  ;  and  that  some  one  then  told  Brooks  to  run."  Joseph 
A.  Mitchell,  another  witness  for  the  State,  was  then  intro- 
duced, and  testified,  "  that  he  was  a  justice  of  the  peace  in 
Montgomery  county  ;  that  the  defendant,  some  time  in  the 
spring  of  1879,  was  a  defendant  to  a  charge,  made  against 
him  by  Spencer  Brooks,  of  being  accessory  to  an  assault 
made  on  said  Brooks  with  a  knife.  The  defendant  objected 
to  the  introduction  of  the  evidence  of  this  witness,  as  to  the 
charge  on  which  defendant  was  tried  before  him,"  and  also 
moved  to  exclude  the  same  from  the  jury ;  and  he  reserved 
exceptions  to  the  overruling  of  this  motion  and  objection. 
"  The  defendant  then  moved  the  court  to  exclude  from  the 
jury  the  evidence  of  said  witness  as  to  the  charge  on  which 
defendant  was  tried  before  him,"  and  also  "all  the  evidence 
of  said  witness  as  to  all  matters  connected  with  said  trial, 
except  showing  the  fact  that  a  trial  was  had  before  him  in 
which  said  defendant  was  a  defendant."  The  court  over- 
ruled the  first  motion,  and  the  second  also,  "  so  far  as  it 
applies  to  the  evidence  admitted  by  the  court ;"  to  which 
rulings  exceptions  were  reserved  by  the  defendant.  "The 
witness  then  testified,  further,  that  after  the  trial  of  said 
cause,  and  after  all  the  parties  and  witnesses  had  left  his 
court-room,  except  the  defendant  and  one  Gilmer,  who  was 
acting  as  constable,  defendant  said,  speaking  oiF  Spencer 
Brooks,  '  God  damn  him,  he  swore  a  lie  on  me,  and  I  will 
kill  him  before  night.'  Witness  said,  that  Brooks  had  left 
the  premises  before  that  time,  and  was  some  distance  off,  on 
Vol.  lxiii. 


1879]  OF  ALABAMA.  69 

[Gray  V.  The  state.] 

the  road  to  the  plantation  where  he  was  employed ;  that  de- 
fendant also  left  the  premises,  a  few  minutes  after  making 
said  threat,  and  proceeded  in  the  direction  in  which  said 
Brooks  had  gone ;  that  shortly  afterwards,  in  from  three  to 
five  minutes,  witness  heard  three  pistol  shots  in  the  direction 
in  which  the  defendant  had  gone,  and  about  three'  or  four 
hundred  yards  off,  but  could  not  see  who  fired  them  ;"  and 
that  he  thereupon  issued  his  warrant  for  the  arrest  of  the 
defendant,  and,  on  a  subsequent  hearing,  bound  him  over  to 
answer  the  indictment  in  this  case.  The  State  also  intro- 
duced Austin  Scott  and  Henry  Scott  as  witnesses,  who  were 
at  work  in  a  field  on  the  side  of  the  road  at  the  time  of  the 
shooting,  and  about  one  hundred  yards  distant.  Austin 
Scott  testified,  "  that  he  saw  the  defendant  fire,  but  could 
not  tell  whether  he  shot  at  Brooks,  or  over  him  ;  that  he  saw 
the  defendant  throw  up  his  hands  in  the  direction  of  said 
Brooks,  but  could  not  see  whether  he  shot  at  him,  or  over 
him,  or  under  him  ;  that  he  heard  but  two  shots,  but  heard 
considerable  noise  from  the  partj  at  or  near  the  shooting ; 
heard  some  one  tell  Brooks  to  run,  and  heard  defendant  say, 
'Yes,  God  damn  you,  you  had  l>etter  run.'"  Henry  Austin 
testided,  "  that  he  saw  defendant  shoot  in  the  general  direc- 
tion of  said  Brooks,  but  could  not  tell  whether  he  shot  at 
him  or  over  him ;  did  not  hear  defendant  say  anything  to 
Brooks ;  did  not  see  Abe  Dorsey  between  said  Brooks  and 
defendant,  and  did  not  see  any  one  between  them." 

The  State  having  here  closed,  the  defendant  introduced 
Alex.  Williams  as  a  witness,  who  testified,  "  that  he  was 
with  Abe  Dorsey  and  some  others,  on  the  road-side  leading 
from  Mitchell's,  when  defendant  passed  them,  having  his 
pistol  in  his  hand ;  that  he  said  to  defendant,  '  Matt,  don't 
shoot  Spencer  Brooks';  and  titat  defendant  replied,  *Iam 
not  going  to  shoot  him — I  am  only  going  to  scare  him.' 
Witness  said,  that  he  followed  defendant,  and  was  next  to 
Abe  Dorsey  behind  him  ;  that  the  defendant  fired  the  first 
shot  in  the  direction  of  said  Brooks  at  a  distance  of  about 
one  hundred  yards,  but  above  his  head ;  that  he  overtook 
the  defendant,  and  was  present  when  the  other  shots  were 
fired ;  and  that  they  were  fired  over  the  head  of  said  Brooks, 
and  not  at  him.  Witness  said  that,  by  '  one  hundred  yards,' 
he  meant  not  quite  the  length  of  the  court-room  ;  which  is 
about  thirty  yards  long." 

"This  was  all  the  evidence,  and  the  court  thereupon 
charged  the  jury,  in  writing,  as  follows :  '  An  assatdt  is  (xn 
attempt  to  strike,  in  striking  distance,  or  shoot  in  shooting  dis- 
tance. If  the  defendant  shot  at  Spencer  Brooks,  and  withiu 
reasQwMe  distance  thai  the  pistol  tpould  carry  the  ball,  so  as  to 
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came  injury  to  the  party  shot  with  a  pistol,  then  he  is  guilty  of 
an  assault.  And  if  he  did  this  with  the  malicious  intent  to  kill 
him,  and  you  are  satisfied  of  both  these  facts  from  tJie  evidence, 
beyond  a  reasonable  doubt,  [and]  that  it  took  place  in  this  county, 
then  you  should  find  the  defendant  guilty  as  charged  ;  and  your 
verdict  would  then  be,  '  We,  the  jury,  find  the  defendant 
guilty  as  charged.'  If  you  are  not  satisfied,  beyond  a  reason- 
able doubt,  of  the  intent  to  murder,  but  are  satisfied  beyond 
a  reasonable  doubt  that  he  is  guilty  of  the  assault,  then  your 
verdict  will  be,  *We,  the  jury,  find  the  defendant  guilty  of 
the  assault  as  charged;'  and  then  you  will  assess  a  fine,  not 
more  than  $500.  If  you  have  a  reasonable  doubt  as  to  the 
defendant's  guilt  of  an  assault,  then  you  will  find  him  not 
guilty.  You  will  carefully  weigh  the  evidence  (which  is  the 
statement  of  the  witnesses  from  the  stand,  as  the  court  has 
permitted  it  to  come  to  you),  with  all  the  circumstances 
proved  in  the  case,  and  then  say — first,  are  you  satisfied 
beyond  a  reasonable  doubt  of  the  assault  j  and  then,  in  the 
same  way,  you  will  ascertaiij  the  intent  with  which  the  assault 
was  made — was  it  made,  and  with  the  intent  to  murder?  To 
ascertain  this,  you  may  look  to  the  feelings  of  the  defendant 
to  the  party  assaulted,  and  to  any  threats,  if  any  proven, 
before  the  shooting,  and  if  there  was  any  weapon  used,  and 
all  the  circumstances  under  which  it  was  used.  It  is  your 
duty  to  reconcile  the  testimony,  if  you  can  ;  and  if  you  can 
not,  you  must  give  credit  to  that  part  which  you  believe  to 
be  true.  You  will  weigh  the  testimony  for  yourselves,  and 
ascertain  what  is  the  truth  ;  and  if  yoa  are  satisfied,  beyond 
a  reasonable  doubt,  of  the  defendant's  guilt,  it  is  your  duty 
to  say  so  by  your  verdict.  If  you  have  a  reasonable  doubt 
of  his  guilt,  it  is  your  duty  to  find  him  not  guilty.' " 

To  the  italicized  portions  of  this  charge  the  defendant 
reserved  three  separate  exceptions :  the  first,  to  the  first 
sentence  ;  the  second,  to  the  first  and  second  sentences ;  and 
the  third,  to  the  entire  italicized  portion  of  the  charge.  The 
court  charged  the  jury,  also,  at  the  request  in  writing  of  the 
defendant — 1st,  "  that  to  sustain  a  conviction  of  an  assault 
with  intent  to  murder,  the  State  must  show,  to  the  satisfac- 
tion of  the  jury,  that  the  defendant  was  near  enough  to 
Spencer  Brooks  to  kill  him  ;"  and,  2d,  "  that  the  intent  with 
which  the  defendant  shot  at  Spencer  Brooks  is  a  material 
fact  in  the  case,  and  must  not  be  implied  as  matter  of  law, 
but  must  be  ascertained  by  the  jury  from  all  the  evidence  in 
the  case." 

The  jury  having  returned  a  verdict  of  guilty,  the  defendant 
afterwards  made  a  motion  for  a  new  trial,  which  the  court 
overruled :  and  the  minute-entry  then  recites,  "  and  the  de- 
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fendant  being  interrogated,  and  having  nothing  to  say  in  bar 
or  preclusion  of  the  judgment  of  the  court,  the  court  there- 
upon sentenced  the  defendant  to  tlie  penitentiary,"  &c.  On 
a  subsequent  day  of  the  term,  the  defendant  entered  a  motion 
to  amend  and  alter  the  judgment-entry  in  this  respect ;  filing 
in  support  of  it  his  own  affidavit,  to  the  efi'ect  that  he  did  not 
hear  or  understand  the  court  to  ask  him  if  he  had  anything 
to  say  why  judgment  should  not  be  rendered  against  him  on 
the  verdict ;  and  the  affidavits  of  both  of  his  attorneys,  to  the 
effect  that  the  question  was  not  asked  him.  The  court  over- 
ruled this  motion,  and  the  defendant  excepted  to  the  over- 
ruling of  it.  The  minute-entry,  or  judgment  overruling  the 
motion,  states  that  the  "distinct  recollection"  of  the  pre- 
siding judge  was  that  the  question  was  asked  as  recited ; 
"  and  in  this  recollection  the  judge  was  sustained  by  the 
recollection  of  the  solicitor,  the  sheriff,  and  two  of  his  depu- 
ties, who  were  present ;"  and  further,  that  the  court  then 
again  asked  the  defendant  if  he  had  anything  to  say  against 
the  rendition  of  judgment,  &e. 

Smith  &  Glaze,  for  the  prisoner. — 1.  Evidence  of  a  sub- 
stantive offense,  distinct  from  that  for  which  the  accused  was 
on  trial,  ought  not  to  have  been  received. —  Tar,ver  v.  The 
State,  43  AJa.  354 ;  Gassenheimer  v.  The  State,  52  Ala.  313 ; 
Ingram  v.  The  State,  39  Ala.  247,  251 ;  Mason  &  Franklin  v. 
The  State,  62  Ala.  543.  The  particulars  of  the  former  offense, 
as  detailed  by  Brooks  and  Mitchell,  were  clearly  inadmissi- 
ble, and  should  have  been  excluded. — Authorities  supra; 
also,  Ogletree  v.  The  State,  28  Ala.  693. 

2.  The  court  erred  in  the  definition  of  an  assault,  as  shown 
by  the  first  part  of  the  charge  to  which  an  exception  was 
reserved.  All  the  authorities  agree,  that  an  intent  to  do 
violence  to  the  person  of  another,  and  a  present  ability  to 
carry  the  attempt  into  execution,  must  concur,  to  constitute 
an  assault — Laioson  v.  The  State,  30  Ala.  14  ;  BlachoeU  v.  The 
State,  9  Ala.  79 ;  Shaw  v.  The  State,  18  Ala.  547 ;  Simpson  v. 
The  State,  59  Ala.  18 ;  Wharton's  Amer.  Cr.  Law,  §  1241. 

3.  On  the  question  of  intent,  as  an  element  of  the  offense 
charged,  the  charge  of  the  court  is  open  to  most  serious 
objection.  An  assault  with  intent  to  murder  is  made  a  felony 
by  statute,  while  an  assault  with  intent  to  kill  or  maim  re- 
mains a  misdemeanor,  as  at  common  law.  To  make  out  the 
felony,  the  specific  intent  must  be  proved  as  charged — that 
is,  an  intent  which,  if  carried  into  successful  execution,  would 
make  the  act  murder  at  common  law.  A  malicious  intent  to 
kill  is  nothing  more  than  an  intent  to  kill,  and  would  not  make 
the  assault  n^ore  than  ft  misdemeanor. — Burns  v.   The  State, 
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8  Ala.  313  ;  3Mlen  v.  The  State,  45  Ala.  45  ;  Simpson  v.  The 
State,  59  Ala.  18  ;  Meredith  v.  The  State,  60  Ala.  446  ;  Ogle- 
tree  V.  The  State,  28  Ala.  693.  Again,  it  is  not  sufficient  that 
the  party  assaulted  was  within  the  reasonable  distance  to  be 
injured  by  the  shot :  he  must  have  been  within  the  reasonable 
distance  to  be  killed  by  it. — 31ullen  v.  The  State,  45  Ala.  45. 
4.  The  motion  to  correct  the  judgment-entry  should  have 
been  allowed.  All  the  evidence  showed  that,  in  legal  effect, 
the  question  had  not  been  asked  before  sentence ;  and  the 
error  was  not  cured  by  asking  it  afterwards.  The  "  distinct 
recollection"  of  the  judge  was  not  under  oath,  and  was  not 
evidence  of  any  thing ;  and  its  recital  in  the  judgment-entry 
gives  it  no  validity.  That  the  defendant  had  the  legal  right 
to  have  the  question  asked  before  sentence,  see  Crolcer  v. 
The  State,  4tl  Ala.  53  ;  Mullen  v.  The  State,  45  Ala.  44 ;  Perry 
V.  The  State,  43  Ala.  21 ;  Grim  v.  The  State,  43  Ala.  53. 

H.  C.  Tompkins,  Attorney-General,  contra. — The  intent 
with  which  the  assault  was  committed,  and  which  was  the 
main  issue  in  the  case,  could  only  be  proved  by  the  defend- 
ant's conduct,  acts,  and  declarations ;  and  any  evidence 
which,  if  death  had  ensued,  would  be  admissible  in  proof  of 
malice,  is  competent  evidence  to  show  the  intent. — 2  Whar- 
ton's Amer.'Cr.  Law,  §§  635a,  6356;  Hudson  v.  The  State,  61 
Ala.  334.  If  any  particular  details  were  stated  by  the  wit- 
nesses, not  within  the  rule,  they  ought  to  have  been  specifi- 
cally pointed  out. —  Gayle  v.  Railroad,  8  Ala.  58(5 ;  1  Brick. 
Digest,  886,  §  1186.  As  to  the  testimony  of  Mitchell,  see, 
also,  Neal  v.  The  State,  53  Ala.  465 ;  Ohilds  v.  The  State,  58 
Ala.  349. 

2.  There  was  no  error  in  the  charge  of  the  court. — State  v. 
Blackwell,  9  Ala.  79 ;  Johnson  v.  The  State,  35  Ala.  363 ;  2 
Bishop's  Crim.  Law,  ed.  1858,  §  32 ;  1  Eussell  on  Crimes,  m. 
p.  1004;  Meredith  v.  The  State,  60  Ala.  441;  Sharp  v.  The 
State,  19  Ohio,  379  ;  Cole  v.  The  State,  5  Eng.  318. 

3.  The  motion  to  correct  or  set  aside  the  judgment  was 
nothing  more  than  a  motion  for  a  new  trial  on  that  question, 
and  can  not  be  reviewed.  Besides,  the  judgment-entry 
shows  that  the  question  was  asked. — Spigener  v.  The  State, 
58  Ala.  421. 

STONE,  J. — The  prisoner  was  indicted  for  an  assault  with 
intent  to  murder  Spencer  Brooks,  which,  under  our  statute, 
is  made  a  felony.  In  a  trial  under  such  indictment,  the 
intent  with  which  the  alleged  act  was  done  becomes  a  mate- 
rial inquiry.     As  in  the  case  of  the  kindred  though  higher 

crime  of  murder,  formed  design,  coupled  with  the  attempted 
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use  of  means  capable  of  producing  the  resnlt  aimed  at, 
makes  the  oflFense  complete,  although  in  this  lesser  ofifense 
no  actual  battery  or  injury  is  inflicted.  Hence,  any  testi- 
mony tending  to  prove  malice  aforethought,  \ll-will  previous- 
ly formed,  ancient  grudge,  or  any  other  probable  motive  for 
the  act,  is  admissible,  as  shedding  light  on  the  question  of 
intent,  or  incentive  of  the  crime.  And,  under  this  head,  it  is 
permissible  to  prove  previous  threats,  previous  altercations, 
or  prior  combats,  although  such  proof  may  establish  the 
commission  of  another  and  substantive  offense,  for  which  a 
separate  indictment  would  lie.  Such  proof  is  received,  not 
as  constituting  any  part  of  the  crime  lor  which  the  prisoner 
is  being  tried  :  its  oDJect  and  scope  are  to  show  the  relations 
of  the  parties,  and  to  aid  the  jury  in  determining  whether 
there  was  the  formed  design,  or  felonious  intent  to  commit 
the  crime  of  murder.  Cherished  hate,  or  ill-will,  is  one  of 
the  incentives  to  murder.  But,  it  is  the  fact  of  such  previ- 
ous altercation  or  combat,  and  not  the  particulars  or  merits 
of  the  quarrel,  that  can  be  put  in  evidence. — Hndsbn  v.  Tlie 
State,  61  Ala.  333  ;  Noles  v.  The  State,  26  Ala.  31 ;  Ingram  v. 
The  State,  39  Ala.  247  ;  Martin  v.  The  State,  28  Ala.  71 ;  Com- 
mander V.  The  State,  60  Ala.  1 ;  Fairev.  The  State,  58  Ala.  74. 
Under  this  unquestioned  principle,  all  the  evidence  objected 
to  was  clearly  admissible.  And  it  is  not  shown  that  any  of 
the  details  or  particulars  of  the  former  rencontre,  or  alterca- 
tion, were  put  in  evidence.  Hence,  no  field  is  shown  for  the 
operation  of  the  rule,  that  the  fact  only,  and  not  the  particu- 
lars, of  a  former  quarrel,  can  be  given  in  evidence.  This 
record  fails  to  show  any  evidence  which  the  City  Court  should, 
have  excluded,  on  the  prisoner's  motion  to  exclude  so  much 
of  the  testimony  as  tended  to  show  the  details  of  any  previ- 
ous difficulty  between  the  parties. 

2.  The  first  exception  to  the  charge  is  to  the  words,  "  an 
assault  is  an  attempt  to  strike  in  striking  distance,  or  shoot 
in  shooting  distance."  This  is  the  language  of  some  of  the 
authorities ;  while  others  are  a  little  more  specific,  and  say 
there  must  be  an  attempt  coupled  with  a  present  ability  to 
inflict  a  battery.— Clark's  Manual,  §§  618,  619,  620,  621,  622 ; 
2  Bish.  Cr.  Law,  6th  ed.  «>§  23,  2S,  30,  31 ;  State  v.  Blachiodl, 
9  Ala.  79  ;  Johnson  v.  The  State,  35  Ala.  363;  Meredith  v.  The 
State,  GO  A\a.  441.  The  word  'attempt'  means,  *  to  make 
an  effort,  or  endeavor,  or  an  attack.'  An  attempt  implies 
more  than  an  intention  formed.  Some  step  towards  consum- 
mation must  be  taken,  before  the  intention  becomes  an 
attempt.  Attempt  to  strike  in  striking  distance,  or  to  shoot 
in  shooting  distance,  includes  the  intention,  present  ability, 
and  some  effort  or  endeavor  to  carry  that  intention  into  exe- 
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cution.  An  effort  to  strike,  within  striking  distance,  is  an 
assault.  An  attempt  to  shoot,  within  shooting  distance,  im- 
ports that  the  assailant  had  in  his  possession  some  descrip- 
tion of  fire-arm ,  that  he  made  an  effort  to  use  it,  and  the 
person  on  whom  he  attempted  to  use  it  was  within  the  dis- 
tance the  fire-arm  would  effectively  project  or  discharge  its 
ball.  Less  than  this  would  not  be  an  attempt -to  shoot  in 
shooting  distance.  But,  the  sentence  we  have  been  criticis- 
ing, is  merely  the  introductory  sentence  of  the  charge.  Fur- 
ther on,  the  court  explained  what  was  necessary  to  constitute 
an  attempt ;  and  construing  the  charge  in  reference  to  the 
evidence,  the  City  Court  did  not  err  in  the  language  covered 
by  the  first  exception. 

3.  Having  reached  the  conclusion  that  the  City  Court  did 
not  err  in  the  language  quoted  above — the  subject  of  the  first 
exception  to  the  charge — it  follows  that  there  is  nothing  in 
the  other  two  exceptions  ;  for  each  of  them  embraces  the 
language  decided  above  to  be  free  from  error,  and  some  other 
part  of  the  charge  of  the  court,  in  one  and  the  same  excep- 
tion. An  exception  to  a  charge,  separable  into  two  or  more 
distinct  propositions,  will  not  avail,  unless  each  of  the  prop- 
ositions be  erroneous.  Parties  excepting  must  direct  the 
attention  of  the  court  to  the  error  complained  of ;  for  the 
court,  haviug  attention  thus  directed  to  the  particular  point 
of  exception,  may,  ex  mero  motu,  withdraw  the  language  ob- 
jected to,  or  opposing  counsel  may  consent  to  its  withdrawal. 
Bernstein  v.  Humes,  60  Ala.  58'2  ;  South  dt  North  Ala.  Railroad 
V.  Jones,  56  Ala.  507.  But,  when  the  charge  is  construed  in 
reference  to  the  evidence,  we  do  not  think  the  court  erred  in 
any  part  of  the  charge  that  was  excepted  to.  Under  the 
evidence,  the  real  points  of  controversy  in  the  court  below 
must  have  been — first,  was  the  prisoner,  when  he  fired  his 
pistol,  within  shooting  distance  of  Brooks ;  second,  was  it 
his  intention  to  shoot  him,  or  did  he  only  intend  to  frighten 
him?  These  were  questions  for  the  jury,  and  the  record 
fails  to  show  they  were  not  fairly  presented  in  the  charge  of 
the  court. 

4.  There  is  nothing  in  the  other  exceptions  reserved  which 
can  benefit  the  accused.  The  record  of  the  court  below  im- 
ports absolute  verity,  and  testimony  can  not  be  received  to 
assail  it,  in  the  absence  of  a  statute  authorizing  such  inquiry. 
There  is  no  statute  authorizing  this  court  to  correct  the 
judgment-entry,  as  was  sought  in  this  case. —  JVeir  v.  Hoss, 
6  Ala.  881 ;  Deslonde  v.  Darrington,  29  Ala.  92. 

The  judgment  is  affirmed, 
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McCullough  V.  The  State. 

Indictment  against  Oveiseer  of  Public  Road. 

1.  sufficiency  of  ivdidmenl. — An  indirtmeot  against  the  overseer  of  a  pnblio 
Toftd,  which  alleges  that  he  "failed  to  discharge  his  duties  as  snch  overseer," 
without  averring  any  particular  failure  or  neglect  of  duty  by  him,  is  made 
sufficient  by  the  statute  (Code,  §  4810),  although  it  would  be  fatally  defective 
at  common  law. 

2.  Evidence  under  such  indiclment ;  condiutivenesa  (^  judgment — Under  snch 
a  general  indictment,  not  specifying  any  particular  neglect  of  duty,  the  State 
is  not  confined  to  evidence  of  ar  y  one  particnbir  act  or  neglect  of  duty,  but 
may  give  evidence  as  to  any  and  every  neglect  within  the  period  covered  by 
the  indictment  ;  and  the  judgment  will  be  a  bar  to  another  prosecution  for 
any  of  such  acts  which  might  have  been  proved,  though  no  evidence  was  in 
fact  oflfered  in  reference  to  them. 

3.  Neglect  of  overseer  to  repair  public  road;  excuses.  — It  being  shown  that 
the  road  was  out  of  repair  for  more  than  ten  consecutive  days,  and  that  the 
overseer  had  failed  to  have  it  worked  ten  days  in  the  year  by  the  persons  sub- 
ject to  his  control  for  that  purpose,  this  makes  out  an  indictable  neglect  of 
duty  on  his  part  (Code,  §§  1(54'J,  4252)  ;  and  neither  the  character  of  the  soil, 
preventing  permanent  repairs,  nor  the  fact  that  no  one  has  been  injured  or 
hindered  by  the  bad  condition  of  the  road,  constitutes  any  excuse  for  the  de- 
&alt 

From  the  City  Court  of  ^fontgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

The  indictment  in  this  case  was  found  in  October,  1878, 
and  charged  that  the  defendant,  Linton  McCullough,  "  being 
a  duly  appointed  and  acting  overseer  of  a  public  road,  run- 
ning from  the  residence  of  the  late  Richard  Olin  to  the  line 
of  Pike  county,  failed  to  discharge  his  duties  as  such  over- 
seer, against  the  peace,"  <fcc.  The  defendant  demurred  to 
the  indictment,  "  because  it  does  not  disclose  the  nature  and 
cause  9f  the  accusation  ;"  and  his  demurrer  being  overruled, 
he  then  pleaded  not  guilty. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  State 
oflfered  evidence  tending  to  show  that  a  bridge,  about  eighty 
feet  long,  on  the  road  described  in  the  indictment,  had  rotted 
and  fallen  down  while  defendant  was  overseer,  and  was  not 
rebuilt  by  him  ;  and  then  oflfered  evidence  tending  to  show 
that  the  road-bed,  on  other  parts  of  the  said  road,  had  been 
out  of  repair  while  defendant  was  overseer.  To  this  last 
evidence  the  defendant  objected,  on  the  ground  that  the  State 
had  already  introduced  evidence  of  a  different  offense.  The 
court  overruled  the  objection,  and  stated  that  the  State 
miaht  prove  the  neglect  on  the  part  of  the  defendant  toper- 
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form  any  duty  imposed  by  law  on  him  as  overseer.  The  evi- 
dence was  admitted,  and  the  defendant  excepted.  The  State 
introduced  evidence,  also,  tending  to  show  that  the  road  was 
in  good  condition  when  it  was  turned  over  to  the  defendant, 
and  that  he  permitted  it,  while  under  his  management,  to 
become  in  bad  repair  generally,  to  such  an  extent  that  nu- 
merous complaints  were  made  by  citizens  living  along  said 
road.;  also,  that  gullies,  to  the  depth  of  two  or  three  feet, 
which  might  easily  have  been  filled  up,  were  suffered  to  re- 
main by  the  defendant;  also,  that  the  road  under  his  care 
might  have  been  made  better,  and  as  good  as  the  average 
country  roads,  if  the  defendant  had  properly  discharged  his 
duties  as  overseer ;  and  that  the  approaches  to  the  bridge 
were  in  bad  condition,  which  might  have  been  repaired. 
The  evidence  for  the  defendant  tended  to  show  that  the  road 
described  in  the  indictment  had  been  a  bad  road  from  time 
immemorial,  owing  to  the  unevenness  of  the  country  through 
which  it  passes,  and  the  great  tendency  of  the  soil,  when 
once  broken  up,  to  wash  into  gullies ;  that  in  many  places  in 
the  road,  and  on  both  sides  of  it,  large  and  deep  gullies  had 
been  formed ;  that  the  road  had  been  gradually  changed, 
without  opposition  from  the  adjacent  land-owners,  as  occa- 
sion required,  so  as  to  go  around  these  gullies  ;  that  no  at- 
tempt had  ever  been  made  to  fill  them  up ;  that  they  could 
not  be  filled  up,  with  the  means  at  the  command  of  the  over- 
seer; and  that  filling  them  up,  with  such  material  as  the 
overseer  had,  if  it  could  be  done,  would  be  of  no  benefit,  as 
it  would  be  washed  out  by  the  first  rain.  The  evidence 
tended  to  show,  also,  that  said  road  was  six  miles  and  a  half 
long  ;  that  the  number  of  hands  furnished  to  defendant  to 
work  the  same  was  about  twenty ;  that  the  defendant  was 
under  twenty-one  years  of  age,  and  was  appointed  to  fill  a 
vacancy,  in  April,  or,  as  some  of  the  witnesses  testified, 
about  the  middle  of  July,  the  indictment  being  found  at  the 
succeeding  October  term  ;  also,  that  the  defendant,  soon  af- 
ter his  appointment,  warned  out  the  hands,  and  worked  the 
road  four  days  and  a  half ;  also,  that  no  person  was  prevented 
from  passing  on  said  road  while  he  was  overseer ;  that  it  was 
used  by  the  public  as  usual ;  that  it  was  in  as  good  condition 
as  it  had  ever  before  been,  and  that  no  accident  happened 
thereon  while  he  was  overseer,  or  s  on  thereafter.  One  wit- 
ness testified,  that  he  had  hauled  sixty  bales  of  cotton  to 
market  over  said  road,  during  the  fall  of  that  year,  without 
difficulty.  It  was  proved,  also,  that  said  road  lay  in  Mont- 
gomery county. 

"  The  foregoing  was  all  the  evidence  in  the  case  ;  and  the 
court  thereupon  charged  the  jury,  at  the  request  of  the  so- 
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licitor,  in  writing,  as  follows  :  '  Granting  that  the  road  needed 
repair,  if  the  jury  believe  that  the  tlefendant  could  have 
amended  its  condition,  whether  by  temporary  patch-work  or 
otherwise,  so  that  the  road  could  thereby  Lave  been  made 
passable  even  temporarily,  and  over  (?)  a  temporarily  good 
country  road,  and  failed  to  do  so,  then  the  defendant  is  guilty 
of  a  default  in  duty  as  a  road  overseer,  and  should  be  fined 
accordingly.'  The  defendant  excepted  to  this  charge,  and 
requested  the  court,  in  writing,  to  charge  the  jury  as  follows : 
*  In  the  consideration  of  the  question  of  the  defendant's 
guilt,  the  jury  may  look  to  the  condition  of  the  road  when 
he  received  it,  the  character  of  the  soil,  the  resources  lawfully 
within  his  reach,  and  the  fact  (if  shown  by  the  evidence)  that 
no  person  was  injured,  or  prevented  from  passing  in  a  wagon 
or  otherwise,  during  the  time  defendant  was  overseer,  or 
soon  afterwards.'  The  court  refused  this  charge,  and  the 
defendant  excepted  to  its  refusal." 

Thos.  M.  Armngton,  for  the  defendant. — 1.  The  indictment 
is  insufficient,  and  the  demurrer  to  it  ought  to  have  been  sus- 
tained. The  statute  imposes  a  multiplicity  of  duties  on  over- 
seers of  roads,  for  the  neglect  of  any  one  of  which  they  are 
indictable  ;  and  the  indictment  should  specify  the  particular 
default  or  neglect  for  which  a  conviction  is  sought.  Less 
than  this  does  not  meet  the  constitutional  requirement — does 
not  inform  him  of  the  nature  and  cause  of  the  accusation. 
If  the  legislature  can  dispense  with  every  material  averment 
of  fact,  where  is  the  limit  to  its  power  in  this  direction  ?  In 
vagueness  and  indefiniteness  this  indictment  goes  far  beyond 
any  which  has  hitherto  been  sustained. —  The  State  v.  iVoitVin, 
49  Ala.  41 ;  Henry  v.  The  State,  33  Ala.  390  ;  Notes  v.  The 
State,  24  Ala.  672. 

2.  The  State  should  have  been  confined  on  the  trial  to  evi- 
dence of  one  oflfense,  and  should  not  have  been  permitted  to 
ofier  evidence  of  several  distinct  ofi"enses. — Llain  v.  The 
State,  26  Ala.  48 ;  H>ighes  v.  The  State,  35  Ala.  351. 

3.  The  State  seems  to  have  sought  a  conviction  under  the 
clause  of  the  statute  in  these  words  :  "  or  allows  his  precinct, 
or  any  part  of  the  same,  to  be  out  of  repair  for  more  than 
ten  days  at  any  one  time,  without  a  good  excuse,"  «fec.  To 
"  allow  "  implies  knowledge  on  the  part  of  the  defendant, 
which  is  ignored  by  the  charge  of  the  court.  It  was  neces- 
sary for  the  State  to  show,  not  only  that  the  road  was  out  of 
repair,  but  also  that  it  was  in  that  condition  for  ten  days  or 
more  ;  and  this  element  of  the  offense  is  also  ignored  by  the 
charge.  Nor  was  the  defendant  bound  to  repair  at  his  own 
expense,  or  with  his  own  private  means  ;  yet  the  charge  ig- 
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nores  the  means  and  resources  furnished  him  by  law,  and 
makes  him  guilty  if  he  could  have  repaired.  The  failure  to 
repair  is  not,  of  itself,  sufficient  to  warrant  a  conviction  :  the 
offense  consists  in  the  failure  to  repair  "  without  a  good  ex- 
cuse ;"  and  though  the  court  must  determine  the  sufficiency 
of  the  excuse,  the  jury  must  pass  on  the  weight  and  credibil- 
ity of  the  evidence  introduced  to  establish  it.  The  charge 
asked  should,  therefore,  have  been  given. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — 1.  The 
inciictment  pursues  the  words  of  the  statute  (Oode,  §  4810), 
and  must  be  held  sufficient,  on  the  authority  of  numerous 
cases.— iVo/e.s  v.  The  State,  24  Ala.  672  ;  Weed  v.  The  State, 
55  Ala.  18 ;  Ulmer  v.  The  State,  61  Ala.  212 ;  Hill  v.  The  State, 
at  the  last  term. 

2.  The  offense  charged  is  continuous  in  its  nature,  and  em- 
braces a  series  of  acts.  It  did  not  present  a  case  of  election, 
Peacher  v.  The  State,  61  Ala.  22,  and  authorities  there  cited. 

3.  It  was  clearly  proved  that  the  road  was  out  of  repair  ; 
and  the  defendant  could  only  excuse  himself  by  showing 
that  he  had  fully  performed  his  duty  in  working  it.  This  he 
did  not  attempt  to  show,  but  only  sought  to  prove  that,  if  he 
had  worked  it  it  could  not  have  been  made  and  kept  per- 
manently good.  The  facts  presented  no  excuse,  and  their 
sufficiency  was  a  question  for  the  court. 

BRICKELL,  C.  J. — 1.  The  indictment  is  certainly  insuf- 
ficient at  Common  law ;  and  would  be  insufficient  under  the 
statute  (Code  of  1876,  §  4785),  which  requires  that  the  facts 
constituting  the  offense  shall  be  stated  in  ordinary  and  con- 
cise language,  if  it  were  not  authorized  expressly  in  its  pres- 
ent form  by  the  subsequent  section  of  the  Code — §  4810. 
Noles  V.  The  State,  2i  Ala.  672.  There  is  great  force  in  the 
argument  of  the  counsel  of  appellant,  against  the  constitu- 
tionality of  statutes  which  authorize  such  vague  and  indefi- 
nite criminal  accusations,  not  affording  the  accused  reason- 
able information  of  the  nature  and  cause  of  the  a/icusation 
against  him  ;  but  we  are  not  at  liberty  to  regard  the  question 
as  open  for  discussion  and  decision.  For  more  than  twenty- 
^ix  years,  after  repeated  argument  and  deliberation,  in  re- 
spect to  all  crimes,  from  the  highest  to  the  lowest  in  degree, 
indictments,  founded  on  and  sanctioned  by  such  statutes, 
have  been  supported  by  this  court,  whenever  their  sufficiency 
was  assailed ;  and  we  must  be  content  to  abide  the  results. 
It  is  the  province  of  the  legislature  to  interfere,  and  not  of 
the  courts,  to  disturb  that  which  has  been  settled  so  long, 
and  after  bo  much  of  argument  and  deliberation. 
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2.  The  indictment  includes  the  neglect  or  failure  of  the 
defendant  to  perform  any  or  all  of  the  duties  which  are  im- 
posed upon  him  by  law,  for  which  he  is  not  otherwise  made 
answerable. — Code  of  1870,  §  4252.  It  is  not  limited  and 
confined  to  any  single  omission  or  neglect  of  duty,  as  would 
be  an  indictment  for  a  single  act.  The  guilt  of  the  accused 
may  consist  in  a  single  omission,  or  a  series  of  omissions  of 
duty  ;  and  the  judgment,  whether  of  conviction  or  acquittal, 
will  operate  as  a  bar  to  any  future  prosecution,  without  re- 
gard to  the  omissions  of  which  evidence  may  be  given  on 
the  trial.  It  is  not  for  a  single  violation  or  omission  of  dirty, 
unless  that  is  specifically  averred,  it  can  be  intended  the 
grand  jury  have  found  the  bill ;  but  for  any  and  all  omissions 
of  duty,  which  are  indictable,  and  of  which  evidence  may 
be  given.  When  an  indictment  includes  but  one  offense,  and 
is  incapable  of  proof  of  more  than  one,  all  similar  offenses 
being  of  themselves  indictable,  the  proof  must  be  confined 
to  one.  When  the  general  forms  of  the  Code,  in  relation  to 
such  offenses,  are  followed,  if  the  State  proceeds  far  enough 
in  the  evidence  to  individualize  any  particular  act  or  trans- 
action as  the  offense,  an  election  is  made  to  proceed  for  that 
act  or  transaction  ;  and  there  can  not  be,  against  the  objec- 
tion of  the  defendant,  any  waiver  or  abandonment  of  it,  and 
resort  to  others  for  the  purpose  of  conviction. — Elam  v.  The 
State,  26  Ala.  48  ;  Hughes  v.  The  State,  35  Ala.  351 ;  Feacher 
V.  The  State,  61  Ala.  22.  The  judgment,  in  such  case,  will 
operate  as  a  bar  only  to  the  act  of  which  evidence  is  given  ; 
and  it  is  to  that  act  the  indictment  refers,  or  is  presumed  to 
refer.  But  the  present  indictment  is  not  presumed  to  refer 
to  any  single  neglect  of  duty,  of  which  the  defendant  may 
have  been  guilty,  or  which  may  be  imputed  to  him,  but  to 
any  and  every  neglect  of  duty  which  can  be  imputed  to  him 
during  the  period  covered  by  it — the  twelve  months  before 
its  finding ;  and  judgment  upon  it  will  operate  a  bar  to  any 
other  indictment  for  any  of  such  neglects,  whether  evidence 
of  them  be  or  not  given  on  the  trial.  There  was,  conse- 
quently, no  error  in  permitting  the  State  to  prove,  or  to  give 
evidence  in  reference  to,  the  failure  to  keep  the  bridge  in  re- 
pair, and  also  of  the  failure  to  work  and  keep  in  repair  the 
road  in  the  precinct  of  which  the  defendant  was  overseer.* 
Each  was  included  in  the  indictment. 

3.  The  instructions  given  and  refused  by  the  court  are  not 
erroneous,  in  view  of  tlie  evidence.  It  seems  to  have  been 
an  undisputed  fact,  that,  for  more  than  t«n  days,  the  road  in 
the  precinct  of  the  defendant  was  in  bad  condition,  or,  in  the 
words  of  the  statute,  out  of  leixiir.  It  had  not  been  worked 
for  ten  days,  with  the  hands  apportioned  to  the  defendant ; 
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and  no  excuse  for  the  failure  was  offered  or  shown.  The  de- 
gree of  the  improvement  which  could  have-  been  made,  if  the 
duty  had  been  performed,  may  not  have  been  very  great,  or 
very  durable.  It  was  a  public  duty,  resting  on  the  defend- 
ant, to  have  made  such  improvement  as  he  could,  with  the 
force  and  means  of  which  the  law  gave  him  command ;  and 
a  neglect  of  the  duty  subjected  him  to  indictment.  Nor  was 
the  neglect  excused,  because  no  person  or  property  was  in- 
jured, or  hindered,  in  passing  the  road ;  nor  because,  on  ac- 
count of  the  character  of  the  soil,  any  repairs  made  would 
not  have  been  permanent.  The  statute  pronounces  that 
proof  appellant  was  overseer,  the  road  public,  and  the  de- 
faults, is  sufficient  for  a  conviction. — Code  of  1876,  §  4901. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 


Cooper  V.  The  State. 

Indictment  for   Grand  Larceny. 

1.  Preliminary  questions  to  wilnesft,  as  to  age,  occupation,  (fee. — It  is  a  com-' 
mon  practice,  where  a  witness  is  put  on  tlae  stand,  to  ask  him  his  age,  resi- 
dence, condition  in  life.  etc. ;  which  qnestious  are  merely  introductory,  in- 
tended to  aid  the  jury  in  putting  a  proper  estimate  on  his  testimony,  and 
hardly  the  subject  of  exception.  Under  this  practice,  the  prosecutrix  in  a 
criminal  case  may  be  asked,  "if  she  was  a  widow." 

2.  Declarations  of  defendant;  when  not  admissible  as  part  of  res  gestae. 
Where  the  defendant  was  arrested  under  a  charge  of  larceny,  and  at  first  de- 
nied having  any  of  the  stolen  money,  but  afterwards  offered  to  tell  the  police- 
officer,  who  professed  to  "know  all  about  it,"  where  the  money  was,  and  said, 
that  it  was  buried  under  the  hearth  in  his  house;  and  the  officer  having  failed 
to  find  the  money  in  the  place  indicated,  the  defendant  went  to  his  house  with 
the  officer,  raised  a  brick  in  the  hearth,  and  disclosed  the  money;  and  "after 
pointing  out  the  money,  defenrlant  said  it  was  given  to  himby"  a  servant  in  the 
employment  of  the  prosecutrix  ;  held,  that  this  declaration  was  not  admissible 
evidence  for  defendant,  not  being  explanatory  of  p  isseasiou,  nor  a  part  of  the 
res  gesta;. 

From  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  O.  J.  Semmes. 

N.  MgCaruon,  for  the  prisoner,  cited  1  Greenl.  Ev.  §§51, 
52,  218 ;  The  State  v.  Parke,  48  Ala.  266 ;  Insurance  Go.  v. 
Moseley,  8  Wallace,  397  ;  Rawson  v.  Haigh,  2  Bing.  99  ;  Rex 
V.  King,  Russ.  &  Ry.  331 ;  State  v.  GUliam,  50  Ala.  145  ;  Mil- 
ter V.  'The  State,  54  Ala.  155 ;  Burrill  on  Cir.  Ev.  476-7  ; 
Liles  V.  The  State,  30  Ala.  24. 

Voii.  liXui. 
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H.  C.  Tompkins,  Attorney-General,  for  the  State. 

MANNING,  J. — It  is  a  common  practice,  on  introducing 
a  witness,  to  make  inquiries  of  him  respecting  his  age,  res- 
idence, and  condition  in  life.  The  answers,  it  is  supposed, 
may  aid  the  jury  in  setting  a  proper  estimate  on  the  evi- 
dence he  may  give.  The  question  of  the  State's  solicitor  to 
Mrs.  Fulton,  "  if  she  was  a  widow,"  was  of  this  initiatory 
kind,  and  hardly  subject  to  exception. 

Appellant  was  prosecuted  for  the  larceny,  from  Mrs.  Ful- 
ton, of  money  and  other  things,  among  which  was  a  $20  gol^- 
piece.  Other  important  testimony  having  been  submitted 
on  the  part  of  the  State,  a  police-officer  (one  Bressingham) 
testifiea  that,  on  arresting  defendant,  he  said  to  him,  that  he 
had  a  $20  gold-piece  which  witness  would  like  to  see ;  to 
which  defendant  answered,  "  that  he  had  no  gold-piece,  or 
money  of  any  description."  He  was  then  taken  to  the 
guard-house ;  but  before  locking  him  in,  witness  said  to  de- 
fendant :  "  I  know  all  about  it,  and  am  going  to  find  it." 
Defendant  then  replied :  "  Since  you  know  so  much  about 
it,  I  am  going  to  tell  you  where  it  is."  And  he  then  told 
witness  that  the  gold-piece  was  buried  under  the  hearth  of 
defendant's  house,  in  Warren  street  Nothing  more  was 
then  said.  Witness  went  to  the  house  on  Warren  street, 
made  a  search  for  the  money,  and  failed  to  find  it.  Return- 
ing, he  informed  defendant  of  this,  aid  asked  him  if  he 
would  go  and  point  out  the  money.  He  answered,  that  he 
would  ;  and  going  to  his  house  with  witness,  raised  a  brick 
in  the  hearth,  and  pointed  out  the  $20  gold-piece.  After 
doing  so,  defendant  said  that  Jane  Spear,  a  servant  of  Mrs. 
Fulton,  had  given  him  the  money ;  and  the  wituess  having 
related  this  to  the  jury,  the  presiding  judge,  on  motion,  im- 
mediately made,  of  the  State's  solicitor,  ruled  out  and  ex- 
cluded the  declaration ;  to  which  defendant  excepted. 

Appellant's  counsel  is  mistaken,  in  supposing  that  this 
declaration  was  admissible  as  of  the  res  geske.  What  a  per- 
son says  that  is  explanatory  of  an  equivocal  or  ambiguous 
act  which  he  is  then  doing,  or  situation  which  he  is  then  oc- 
cupying— as  that  of  a  person  in  possession  of  property, — 
may  be  proved  as  res  qestee — a  part  of  the  thing  then  going 
on — to  elucidate  and  define  the  character  of  such  equivocal 
act  or  situation.  Words  so  connected  with,  and  illustrative 
of  it,  are  considered  as  appertaining  to  the  act  or  situation, 
and,  like  expression  on  tne  human  face,  as  indicating  char- 
acter, the  character  of  the  act  or  situation  which  they  relate 
to,  and  are  blended  with.  This  is  the  central  idea  of  the 
doctrine  respecting  what  is  called  res  gesUs.    In  language 

(G) 
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quoted  in  the  able  argument  of  appellant's  counsel,  "  In  the 
complexity  of  human  affairs,  what  is  done,  and  what  is  said, 
are  often  so  related,  that  neither  can  be  detached  without 
leaving  the  residue  fragmentary  and  distorted.  There  ^ay 
be  fraud,  or  falsehood,  as  to  both  ;  but  there  is  no  ground 
of  objection  to  one,  that  does  not  exist  equally  as  to  the 
other.  To  reject  the  verbal  fact,  would,  not  unfrequently, 
have  the  same  effect  as  to  strike  out  the  controlling  member 
from  a  sentence,  or  the  controlling  sentence  from  its  context." 

The  difficulty  is  in  clearly  discerning  when  such  a  relation 
or  connection  iDetween  language  and  acts  exists.  In  Raioson 
V.  Haigh  (2  Bingh.  99),  referred  to  for  appellant,  the  question 
was,  whether  a  departure  from  England  was  an  act  of  bank- 
ruptcy ;  and  that  depended  upon  the  intent  of  the  person 
absenting  himself.  To  show  this  intent,  a  letter  written  in 
France,  a  month  after  he  went  away,  was  received  in  evi- 
dence. Why?  Because,  being  written  during  his  stay 
abroad,  it  showed  the  reasons  of  his  then  continuing  ab- 
sence, and,  by  consequence,  of  his  departure.  It  was  ex- 
planatory of  the  writer's  situation, — that  of  an  absentee 
staying  away  to  hinder  and  delay  his  creditors  in  England. 
"  The  departing  the  realm,"  said  Best,  C.  J.,  "  is  a  continuing 
act,  and  these  letters  were  written  during  its  continuance." 

But,  there  are  numerous  decisions  of  this,  and  of  other 
courts,  that  words  merely  narrative  of  something  past,  as  of 
the  manner  in  whicfi  the  speaker  obtained  title  to  property 
in  his  possession,  are  not  admissible  as  res  gesice. — See 
1  Brickell's  Dig.  p.  84b,  §§  554  et  seq.  And  precisely  of  this 
kind  was  the  declaration  of  defendant,  that  Jane  Spear  had 
given  him  the  $20  gold-piece.  If,  by  saying  this  at  the  time 
he  said  it,  defendant  could  discharge  himself  of  the  offense 
which  other  evidence  tended  to  show  he  had  before  that 
time  committed,  a  shrewd  law-breaker  could  easily  contrive 
to  manufacture  evidence  to  screen  him  from  legal  condemna- 
tion.    There  was  no  error  in  excluding  the  declaration. 

It  appears  to  us  that  there  was  no  foundation  in  the  evi- 
dence for  the  two  charges  asked  for  appellant  which  the 
judge  refused  to  give  to  the  jury. 

The  judgment  of  the  City  Court  must  be  affirmed. 
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Haley  v.  The  State. 

Indictment  for  Slander  of  Female. 

1.  Statement  of  name  of  Udrd  person  in  indictment. — It  is  not  good  uiatter  for 
n  plea  iu  abatement,  tbat,  in  stating  tbu  name  of  a  third  person  in  an  iudict- 
mentj  the  initial  letter  of  his  Christian  name  is  used,  instead  of  the  name  itself. 

2.  Misnomer;  plea  in  abutemtnt  as  to.— The  defendant  being  indicted  by  the 
name  of  "Zack,  alias  Zachariah,"  and  pleading  in  abatement  that  his  trne 
name  was  Zacary;  and  the  evidence  showing  that,  while  his  troe  name  was 
Zacary,  he  was  generally  known  and  called  by  the  name  of  Zack,  which  some 
of  the  witnesses  supposed  was  an  abbreviation  of  his  true  name  ;  held,  that  the 
co.urt  did  not  err  iu  instructing  the  jury,  "if  they  believed  from  the  evidence 
that  he  was  geiiemlly  and  as  well  kuowu  by  the  name  of  Zick  as  any  other," 
they  must  find  the  issae  against  the  defendant ;  nor  in  refusing  to  chaise,  at 
the  instance  of  the  defendant,  "that  if  he  was  called  and  known  by  the  name 
of  Zack,  as  an  abbreviation,  or  initial  of  his  proper  name,  and  that  his  proper 
name  was  Zacary,  and  not  Zic/iariah,  or  Z^ick,"  they  must  find  the  issue  for  the 
defendant. 

3.  Impeaching  and  siuilainimj  witness. — When  a  witness  is  interrogated,  on 
cross-examination,  as  to  former  inconsistent  declarations,  and  denies  that  he 
made  them,  he  may  siate,  in  rebuttal,  what  he  did  say  on  the  particular  occa- 
sion specified. 

4.  iSame.  —  When  a  witness  has  been  impeached  by  proof  of  former  declara- 
tions inconsisteut  with  his  testimony,  hrs  credibility  may  be  sustained  by 
proof  of  his  general  good  character. 

5.  Same.  ^It  is  permissible  to  prove  a  previous  dispute  between  the  accused 
and  a  witness  for  the  prosecution,  as  tending  to  show  the  existence  of  un- 
friendly relations  between  tbom  ;  bat,  when  the  subject  of  the  dispute  has  no 
connection  with  the  offense  for  which  the  accused  is  on  trial,  the  witness  can- 
not be  impeached  by  the  contradictory  testimony  of  others. 

6.  Proof  of  di/irader ;  competency  of  voUness. — A  witness,  who  states  that  "he 
knows  the  general  character  of  the  defendant  from  rumor,"  is  not  competent 
to  testify  in  reference  to  it. 

7.  Slander  of  female,  by  leords  imputing  teant  of  chastity ;  malice  as  element  0/ 
offnuse. — To  authorize  a  conviction  for  the  slander  of  a  female  by  words 
"falsely  and  maliciously  imputing  to  her  a  want  of  chastity"  (CJode,  $  4107), 
it  is  not  necessary  that  the  accused  should  have  enterfciiued  any  special  per- 
sonal malice  towards  the  person  defamed :  if  the  words  are  false,  naturally 
tend  to  the  injury  of  the  person  defamed,  and  were  spoken  recklessly,  though 
without  special  ill-will,  a  conviction  may  be  had. 

From  the  Circuit  Court  of  Lee. 

Tried  before  the'  Hon.  W.  B.  Wood. 

The  iudictmont  iu  this  case  charged,  that  the  defendant, 
"  Zack,  alias  Zachariah  Haley,  did  falsely  and  maliciously 
speak  of  and  concerning  Mollie  Goins,  iu  the  presence  of  J. 
McLendon,  charging  her  with  a  want  of  chastity,  in  sub- 
stance as  follows :  that  the  said  Mollie  Goins  was  whoring 
about  through  the  country  ;  against  the  peace,"  <fec.  The  de- 
fendant filed  two  pleas  iu  abatement,  each  duly  verified ;  the 
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first  averring  "  that  his  true  name  is,  and  always  has  been 
since  his  birth,  Zacary  Haley,  and  he  has  never  been  known 
or  called  either  Zack  or  Zachariah  Haley  ;"  and  the  second, 
"  that  the  name  of  the  party  mentioned  in  said  indictment, 
to  whom,  or  in  whose  presence,  the  defendant  is  alleged  to 
have  made  use  of  the  alleged  slanderous  language,  is  James 
McLendon,  and  not  J.  McLendon,  as  charged  in  said  indict- 
ment, and  that  he  has  never  been  known  or  called  by  any 
other  name."  The  court  sustained  a  demurrer  to  the  second 
plea  ;  and  issue  being  joined  on  the  first,  it  was  submitted  to 
a  jury  for  trial.  On  the  trial  of  this  issue,  as  the  bill  of  ex- 
ceptions recites,  "  the  defendant  introduced  his  father  as  a 
witness,  and  also  two  other  persons  who  had  known  him  from 
his  birth,  and  knew  his  Christian  name,  which  was  Zacary 
Taylor ;  that  his  family  and  neighbors  called  him  Zack  '  for 
short,'  and  as  an  abbreviation  of  his  true  name.  The  defend- 
ant also  introduced  his  father's  '  Family  Bible,'  containing 
the  record  of  the  births  of  his  cbildren,  in  which  the  defend- 
ant's was  thus  entered  :  *  Zacary  Taylor  Holey,  Jan.  1,  1845.' 
The  State  then  introduced  several  witnesses,  who  swore,  that 
they  had  known  defendant  for  a  number  of  years,  and  had 
only  known  him  by  the  name  of  Zack  ;  and  that  he  answered 
to  that  name  when  called.  Some  of  these  witnesses  stated, 
that  while  they  did  not  know  defendant  by  any  other  name 
than  Zack,  yet  they  always  supposed  it  to  be  an  abbrevia- 
tion of  his  true  name  ;  while  others  of  them  swore,  that  they 
knew  him  alone  by  the  name  of  Zack.  This  was  all  the  testi- 
mony on  the  plea  in  abatement ;"  and  the  court  thereupon 
charged  the  jury,  "  If  the  jury  believe,  from  the  evidence, 
that  the  defendant  is  generally  and  as  well  known  by  the 
name  of  Zack  as  any  other,  they  will  find  for  the  State." 
The  defendant  excepted  to  this  charge,  and  then  requested 
the  court  to  give  the  following  charges,  which  were  in  writing : 
1.  "  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant was  known  and  called  by  the  name  of  Zack  as  an  abbre- 
viation or  initial  of  his  proper  name,  and  that  his  proper 
name  was  Zacary,  and  not  Zachariab,  or  Zack,  as  charged  in 
the  indictment,  then  they  must  find  the  issue  on  the  plea  for 
the  defendant."  2.  "  If  the  jury  believe,  from  the  evidence, 
that  the  defendant's  true  name  was  Zacary,  and  that  he  was 
only  called  Zack  '  for  short,'  or  as  an  initial  or  abbreviation, 
they  must  find  for  the  defendant,  although  it  may  appear  that 
many  persons  did  not  know  what  his  true  name  was."  The 
court  refused  each  of  these  charges,  and  the  defendant  ex- 
cepted to  their  refusal.  The  jury  found  the  issue  against  the 
defendant,  and  he  then  pleaded  not  guilty;  on  which  issue 

was  joined,  and  a  trial  had. 

Vol.  Lxm. 
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During  the  trial,  the  defendant  reserved  several  exceptions 
to  the  rulings  of  the  court  as  to  the  admissibility  of  evidence, 
and  also  an  exception  to  the  refusal  of  one  of  the  charges 
asked  by  him  ;  but  the  material  facts  in  reference  to  these 
matters  are  stated  in  the  opinion  of  the  court,  and  it  is  not 
necessary  to  state  them  in  this  place. 

Geo.  D.  &  Geo.  W.  HoorER,  and  Geo.  P.  Harrison,  for  the 
defendant,  cited  Lawrence  v.  The  State,  59  Ala.  61 ;  Dupree  v. 
The  State,  33  Ala.  380 ;  Swdle  v.  Craig,  9  Ala.  534 ;  and 
Northcot  V.  The  State,  43  Ala.  330. 

H.  C.  LiNDSEY,  with  the  Attorney-General,  for  the  State. 

STONE,  J.— The  Circuit  Court  did  not  err  in  the  rul- 
ings on  the  pleas  in  abatement.  The  court  rightly  sustained 
the  demurrer  to  the  second  of  those  pleas,  and  ruled  cor- 
rectly on  the  issues  formed  on  the  first. — Franklin  v.  2  he 
State,  52  Ala.  414  ;  Gerrish  v.  The  State,  53  Ala.  476.  Zack 
is  not  an  initial  letter.  It  may  be  a  name  ;  and  the  jury 
found  lie  was  as  well  and  readily  known  by  the  one  name  as 
the  other.     The  testimony  tends  to  show  he  was  much  more 

generally  called  and  known  by  the  abbreviated  name,  than 
y  any  other.  The  question  is  important  only  as  a  means 
of  individualization,  and  of  identification,  should  subsequent 
proceedings  render  the  inquiry  necessary.  The  case  is  un- 
like that  of  Lawrence  v.  The  State,  59  Ala.  61. 

3.  The  witness  McLendon,  introduced  by  the  State,  was 
asked,  on  cross-examination,  if  he  had  not,  at  a  given  time 
and  place,  made  a  certain  statement  to  one  Chappell,  touch- 
ing tne  matter  of  his  evidence,  which  was  variant  from  the 
testimony  he  had  given.  He  answered,  that  he  had  not  In 
rebuttal,  this  witness  was  permitted  to  testify  what  he  did 
say  to  Chappell  on  that  occasion,  and  the  defendant  ex- 
cepted. There  is  nothing  in  this  exception.  A  witness  who 
is  sought  to  be  impeached,  by  proof  of  prior  contradictory 
statements,  is  entitled  to  have  the  matter  brought  to  his  at^ 
tention,  during  his  examination  on  the  witness  stand.  Until 
he  is  so  interrogated,  it  is  not  permissible  to  prove  his  prior 
contradictory  statements.  The  purpose  and  policy  of  this 
rule  are,  that  the  witness  proposed  to  be  assailed  in  this  way, 
may  have  an  opportunity  of  explaining  it,  and  of  showing 
what  he  did  say.  It  then  becomes  a  question  of  recollection 
between  the  witnesses,  if  both  are  inclined  to  speak  the  truth. 
2  Brick.  Dig.  548,  §§  117  to  121,  inclusive. 

4.  Chappell  having  befen  afterwards  introduced,  and  hav- 
ing testified  to  prior  varif^nt  statements  by  McLendon,  it  was 
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permissible  to  sustain  the  credibility  of  the  latter,  by  proof 
of  his  general  good  character. — 2  Brick.  Dig.  547,  §  104. 

5.  The  testimony  of  a  previous  dispute  between  the  wit- 
ness McLendon  and  the  accused,  concerning  cotton-seed,  was 
only  important  as  showing  the  relations,  friendly  or  other- 
wise, between  them.  While  it  was  lawful  to  prove  this 
alleged  dispute  or  quarrel,  either  by  McLendon  or  any  other 
witness,  as  tending  to  show  unfriendly  relations  between  the 
witness  and  the  defendant,  the  relevancy  of  the  evidence  ex- 
tended no  further.  The  dispute,  and  its  subject,  had  no  con- 
nection whatever  with  the  offense  for  which  the  defendant 
was  on  trial.  Hence,  it  could  not  be  the  ground  of  impeach- 
ing the  witness,  by  contradictory  testimony  of  other  wit- 
nesses.—3Ic  Hugh  V.  The  State,  31  Ala.  317 ;  2  Brick.  Dig. 
549,  §  125 ;  Bullard  v.  Lambert,  40  Ala.  204 ;  1  Greenl.  Ev. 
§§  462,  469. 

6.  The  witness  Matthews  was  asked,  "  if  he  knew  the  gen- 
eral character  of  the  defendant  in  his  neighborhood,  from 
rumor."  This  question  the  court  allowed  to  be  answered, 
and  defendant  excepted.  The  witness  said,  he  knew  said 
character  from  rumor,  and  that  it  was  bad.  The  defendant 
had  previously  introduced  witnesses,  whose  testimony  tended 
to  prove  his  good  character.  Character  is  the  estimation  in 
which  one  is  held  in  the  community  ;  reputation — the  esti- 
mate put  upon  him.  This  estimate  may  be  just  or  unjust, 
true  or  false ;  still,  it  is  character.  It  is  judged  by  many 
things,  some  of  which  it  would  be  difficult,  if  not  impossible, 
to  define.  All  the  authorities  admit,  that  what  the  public  gen- 
erally say  of  a  person,  and  the  manner  in  which  he  is  re- 
ceived and  treated  in  society,  are  among  the  tests  by 
which  his  character  is  determined.  When  a  witness  knows 
this  character,  although  he  may  have  no  personal  knowledge 
of  any  act  of  his  life,  he  is  competent  to  testify  in  regard  to 
it.  But,  these  are  not  the  only  sources  of  the  witness'  in- 
formation. He  may  know  his  character,  although  he  never 
heard  it  canvassed,  and  does  not  even  know  a  majority  of  his 
neighbors. — Hadjo  v.  Gooden,  13  Ala.  718  ;  Martin  v.  Martin, 
25  Ala.  201 ;  Ward  v.  The  State,  28  Ala.  53.  If  he  says  he 
koows  his  general  character  in  the  peighborhood  in  which 
he  lives,  this  is  enough,  unless  it  is  shown,  on  cross-examina- 
tion, that  he  does  not  understand  the  question,  and  has  not 
the  requisite  knowledge. — Bullard  v.  Lambert,  40  Ala.  204. 
But  rumor  is  not  always  reputation.  The  word  has  many 
meanings.  Its  most  common  and  accepted  signification  is, 
a  flying  report,  traceable  to  no  known  or  responsible  source. 
Hence,  a  knowledge  of  character,  derived  from  rumor,  may 
be  no  more  nor  less  than  that  furnished  by  a  flying  report. 

Vol.  Lxiii. 
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brought  to  the  knowledge  of  the  witness.  He  may  know 
nothing  of  the  estimate  in  which  the  person  of  whom  he  tes- 
tifies is  held,  beyond  that  which  is  brought  to  him  by  a  flying 
report.  Still,  a  non-professional  witness,  having  only  this 
information,  might  ignorantly  and  innocently  answer  that  he 
knew  the  general  character  from  rumor.  All  legal  practi- 
tioners have  encountered  difficulty,  in  bringing  to  the  com- 
prehension of  witnesses  the  legal  import  of  the  words  general 
character,  when  they  became  the  subject  of  inquiry.  "We 
think  the  question  and  answer  copied  above  should  not  have 
been  allowed.— /SoreZ/e  v.  Craig,  9  Ala.  534;  Campbell  v.  The 
State,  23  Ala.  44.  We  do  not  think  the  court  erred  in  any 
other  ruling  on  the  admission  of  evidence. 

7.  The  defendant  was  indicted  under  the  first  clause  of 
section  4107  of  the  Code  of  1876,  which  declares,  that  "  any 
person  who  writes,  prints,  or  speaks,  of  and  concerning  any 
female,  falsely  and  maliciously  imputing  to  her  a  want  of 
chastity,  .  .  .  shall  be  deemed  guilt}' of  a  misdemeanor." 
It  is  contended  for  defendant  that,  to  constitute  this  offense, 
tlie  accused  must  have  entertained  malice  towards  the  female 
slandered ;  and  he  asked  the  court  to  so  instruct  the  jury, 
which  was  refused.  The  charge  refused,  which  raises  this 
question,  is  in  the  following  language  :  "  Malice  to  the  party 
defamed  is  an  essential  ingredient  of  the  offense  charged ; 
and  the  defendant  must  have  used  substantially  the  words 
charged,  with  this  malice,  otherwise  the  jury  must  find  for 
the  defendant."  "  Malice,"  says  Mr.  Bishop,  "  in  general 
phrase,  is  never  understood  to  denote  general  malevolence, 
or  unkindness  of  heart,  or  enmity  towards  a  particular  indi- 
vidual ;  but  it  signifies  rather  the*  intent  from  which  flows 
any  unlawful  and  injurious  act,  committed  without  legal  jus- 
tification."—1  Bish.  Cr.  Law,  6th  ed.,  §  429.  This  definition 
of  malice  is  supported  by  a  long  line  of  able  decisions.  It 
is  that  evil  mind  that  intentionally  violates  the  law,  without 
the  moral  sanction  of  honest  conviction  supported  by  prob- 
able cause,  to  excuse  it.  When  the  words  or  acts  are  ground- 
less, intentionally  wrong,  or  reckless,  and  tend  naturally  to 
the  injury  of  another  in  some  right  which  the  law  has  se- 
cured to  him,  this  is  malice,  whether  the  offender  entertained 
ill-will  to  the  person  injured  or  not  Under  the  peculiar 
phraseology  of  our  statute  punishing  malicious  mischief,  and 
the  disposition  which  the  law  makes  of  the  fine  on  convic- 
tion, it  has  been  ruled  that,  to  insure  conviction  under  that 
statute,  there  must  be  malice  to  the  owner  of  the  animal  in- 
jured.—T'Ae  State  V.  Pierre,  7  Ala.  728  ;  Northcot  v.  The  State, 
43  Ala.  330.  But,  see  HUl  v.  The  State,  lb.  335,  where  it  ig 
said,  "as  the  killing  was  with  an  instrument,  the  use  of 
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which  commonly  destroys  life,  malice  might  well  be  inferred 
by  the  jury."     The  charge  in  that  case  was,  "  unlawfully  and 
maliciously  killing  a  hog,  the  property  of  Betty  Eay." 

In  the  case  of  Bex  v.  Hunt,  indicted  under  the  English 
statute  for  "  maliciously  cutting  "  one  Cambridge,  the  proof 
tended  to  show  that  the  malice  was  towards  Headly,  and 
that  the  prisoner  cut  Cambridge  without  intending  it.  The 
case  was  reserved,' and  went  before  the  judges  of  England. 
The  judges  ruled,  that  "  general  malice  was  sufficient  under 
the  statute,  without  particular  malice  against  the  person 
cut."— 1  Moody,  93. 

In  Salmon's  case,  1  Euss.  &  Eyan,  26,  the  indictment  was 
for  "  voluntarily,  willfully  and  maliciously  setting  fire  to  the 
haystack  of  one  John  Catling."  Defendant  was  conrvicted, 
and  the  case  went  up  on  questions  reserved.  All  the  judges 
of  England  "  were  of  opinion,  that  the  conviction  was  right ; 
that  it  was  not  necessary  that  there  should  be 
malice  against  the  real  owner  of  the  hay." 

In  the  case  of  Com.  v.  Sndling,  15  Pick.  321 — indictment 
for  a  malicious  libel — the  court,  C.  J.  Shaw  delivering  the 
opinion,  said-:  "  It  is  not  necessary,  to  render  an  act  mali- 
cious, that  the  party  be  actuated  by  a  feeling  of  hatred  or 
ill-will  towards  the  individual,  or  that  he  entertain  and  pur- 
sue any  bad  purpose  or  design.  On  the  contrary,  he  may 
be  actuated  by  a  general  good  purpose,  and  have  a  real  and 
sincere  design  to  bring  about  a  reformation  of  manners ;  but, 
if,  in  pursuing  that  design,  he  willfully  inflicts  a  wrong  on 
others  which  is  not  warranted  by  law,  such  act  is  malicious." 
Under  the  statute  of  North  Carolina  to  prevent  malicious 
maiming,  it  was  decided.  Justice  Euffin  being  the  /luthor  of 
the  opinion,  that  the  words  of  the  statute  "  do  not  mean  an 
actual,  express,  or  preconceived  disposition  ;  but  import  an 
intent,  at  the  moment,  to  do,  without  lawful  authority,  and 
without  the  pressure  of  necessity,  that  which  the  law  for- 
bids." Of  similar  import  are  (fom.  v.  Bonner,  9  Mete.  410 ; 
The  State  v.  Doig,  2  Eich.  S.  C.  179 ;  Com.  v.  Green,  1  Ashm. 
289 ;  Dexter  v.  Spear,  4  Mason,  115 ;  Taylor  v.  The  State, 
4  Ga.  14 :  Griffin  v.  Chubb,  7  Tex.  603.  _ 

In  Long  v.  Bogers,  19  Ala.  321 — a  suit  for  malicious  prose- 
cution— this  court  said :  "  It  is  well  settled,  that  to  sustain 
this  action,  there  must  be  malice,  as  well  as  a  want  of  prob- 
able cause. .  But,  when  the  law  speaks  of  malice  in  this  con- 
nection, it  does  not  imply  that  there  should  be  actual  ill-will, 
or  a  desire  to  injure  the  party  prosecuted  through  revenge 
or  spite.  If  the  prosecutor,  in  the  entire  absence  of  any 
probable  or  reasonable  grounds  justifying  even  a  suspicion 
of  the  party's  guilt,  sets  the  prosecution  on  foot,  the  legal 

Vol.  liXiii. 


1879.]  OF  ALABAMA.  89 

[Haley  v.  The  State.] 

implication  of  malice  necessarily  arises." — Durr  v.  Jackson, 
m  Ala.  203. 

The  Circuit  Court  did  not  err  in  refusing  to  give  the  charge 
copied  above.  The  court  erred  in  refusing  to  give  toe 
charge  numbered  7,  asked  by  defendant ;  but  the  record  fails 
to  show  this  ruling  was  excepted  to.  We  find  no  other  er- 
rors in  the  record. 

Beversed  and  remanded.  Let  the  defendant  remain  in 
custody,  until  discharged  by  due  course  of  law. 


Haley  v.  The  State. 

Indictment  for  Slander  of  Female. 

1.  Pfea  in  t^mtement,  for  mxsnamer ;  waiver  of. — A  plea  in  abatement,  rega- 
larlj'  filed,  on  accoant  of  a  miRuoiuer,  is  waived  by  the  subsequent  interposi- 
tion of  a  demurrer,  or  other  pleading,  which,  in  eflfect,  admits  *hat  the  defend- 
ant is  the  person  charged  ;  and  when  so  waived,  this  court  will  not  inquire 
into  the  correctness  of  the  rulings  of  the  court  below  on  the  plea,  since  they 
could  be,  at  most,  only  error  without  injury. 

2.  Strfficienrp  of  indictment. — A  form  of  indictment  being  prescribed  by  the 
statute,  for  defamation  or  slander  of  a  female  (Code,  §  41o7  ;  Form  No.  5(S,  p. 
997),  according  to  repeated  decisions  of  this  court,  it  is  sufficient  to  follow  the 
prescribed  form. 

3.  Aiitrment  of  defendant's  name. — When  the  pleader  has  any  doubts  auto 
the  Christian  name  of  the  defendant,  it  may  be  averred  in  the  indictment 
under  an  alias. 

4.  Proof  of  toords  as  iai<i.— Since  the  statute  does  not  require  the  precise 
words  spoken  to  be  set  out  in  the  indictment,  b'lt  only  the  substance  of  them, 
it  is  not  necessary  to  prove  the  speaking  of  the  very  words  as  charged  :  evi- 
dence of  other  words,  substantially  corresponding  with  the  uverment,  is  admia- 
eible,  and  sufficient  to  support  a  conviction. 

5.  Meaning  and  e.rplanationqf  icords  used. — When  the  words  used  are  unam- 
biguous, and  of  ordinary  acceptation  and  signification,  the  court  and  jury 
must  construe  them  ;  but.  when  some  cant  phnvse,  or  low  expression,  not  hav- 
ing an  ordinary  accepti\tion,  is  used,  a  witness  may  testify  as  to  its  meaning. 

6.  Evidence  of  icords  defamatory  (f  other  icoinen. — Evidence  of  words  defam- 
atory of  other  women,  though  uttered  in  the  s>ime  conversation  in  which  Jthe 
alleged  slanderous  words  against  the  woman  named  in  the  indictment  were 
ased,  is  not  relevant,  nor  admissible  against  the  defendant. 

From  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  James  E.  Cobb. 

The  indictment  in  this  case  charged,  that  the  defendant, 
"  Zack,  alias  Zachariah  Haley,  did  falsely  and  maliciously 
speak  of  and  concerning  Emma  Matthews,  in  the  presence 
of  Kobert  Goins,  charging  her  with  a  want  of  chastity,  in 
substance  as  follows  :  that  he,  the  said  Zack  Haley,  had  had 
sexual  intercourse  with  said  Emma  Matthews  twice  ;  against 
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the  peace,  <&c.  The  defendant  filed  a  plea  in  abatements 
duly  verified  by  afl&davit,  averring  that  his  true  name  was 
Zacary,  and  that  he  had  never  been  known  or  called  by  any 
other  name.  To  this  plea  the  State  replied,  setting  up  as  a 
bar  the  verdict  and  judgment  upon  a  similar  plea  filed  by 
said  defendant  to  a  similar  indictment,  decided  on  a  former 
day  of  the  same  term  of  the  court,  as  shown  by  the  report  of 
the  case  ante,  pp.  83-88.  To  this  replication  the  defendant 
demurred,  but  the  court  overruled  the  demurrer ;  and  he 
then  filed  a  rejoinder,  to  which  a  demurrer  was  interposed 
and  sustained.  The  defendant  also  demurred  to  the  indict- 
ment, assigning  as  causes  of  demurrer — 1st,  "because  there 
is  no  allegation  that  Emma  Matthews  is  a  woman ;"  2d, 
"because  there  is  no  allegation  that  she  is  a  female  ;"  3d, 
"  because  the  defendant  is  charged  under  the  name  of  '  Zack, 
alias  Zachariah  Haley,'  and  there  is  no  allegation  that  the 
surname  of  Zack  is  unknown  ;"  4th,  "  because  the  words 
alleged  to  have  been  spoken  by  this  defendant  are  not  set 
out  literally,  or  according  to  their  tenor,  but  only  what  ia 
alleged  to  be  their  substance  is  set  forth  ;"  5th,  "  because  the 
words  alleged  to  have  been  spoken  by  this  defendant  do  not 
necessarily  impute  a  want  of  chastity  to  Emma  Matthews." 
The  court  overruled  the  demurrer,  and  the  cause  was  sub- 
mitted to  a  jury  on  issue  joined  on  the  plea  of  not  guilty. 
The  plea  in  abatement,  the  replication  thereto,  the  rejoin- 
der, and  the  demurrer  to  the  indictment,  are  all  marked  filed 
on  the  same  day;  but,  in  the  judgment-entry,  the  demurrer 
to  the  indictment,  and  the  ruling  of  the  court  thereon,  are  set 
out  before  the  plea  in  abatement  and  subsequent  pleadings. 
During  the  trial,  as  appears  from  the  bill  of  exceptions, 
the  defendant  reserved  several  exceptions  to  the  rulings  of 
the  court  on  questions  of  evidence,  which  will  be  sufficiently 
understood  from  the  opinion ;  and  he  also  excepted  to  a 
charge  given  by  the  court,  ex  mero  niotu,  in  these  words : 
"Malice,  in  a  legal  sense,  denotes  a  wrongful  act  intention- 
ally done,  without  just  cause  or  excuse."  The  court  charged 
the  jury,  also,  on  the  request  in  writing  of  the  solicitor,  as 
follows  :  "  The  jury  should  not  captiously  reject  the  testi- 
mony of  any  witness :  the  reasonable  doubt,  upon  which 
the  law  authorizes  an  acquittal,  must  be  actual  and  substan- 
tial, and  growing  out  of  the  evidence  on  the  stand  :  it  is  Hot 
a  inere  supposition,  for  every  fact,  depending  upon  moral 
evidence,  is  open  to  a  supposed  doubt."  The  defendant 
excepted  to  this  charge,  and  also  to  the  refusal  of  the  court 
to  give  a  charge  asked  by  him,  which  was  in  writing,  as  fol- 
lows :  "  It  is  the  duty  of  the  State  to  prove  that  substan- 
tially the  same  words  charged  in  the  indictment  were  spoken 
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by  the  defendant;  and  if  the  jury  believe,  from  the  evidence, 
tliat  the  defendant  did  not  use  the  words  charged,  or  sub- 
stantially the  words  charged,  then  they  must  find  the 
defendant  not  guiltv,  even  though  they  may  believe  that  he 
used  words  of  similar  import  with  those  charged,  and  hav- 
ing the  same  meaning." 

G.  D.  <fe  G.  W.  Hooper,  and  Geo.  P.  Harmson,  for  the 
defendant. 

H.  C.  LiNDSEY,  with  the  Attorney  Greneral,  for  the  State. 

BRICKELL.  C.  J. — A  plea  in  abatement,  because  of  the 
misnomer  of  the  defendant,  regularly  precedes  a  demurrer, 
or  a  plea  to  the  matter  of  the  indictment ;  and  is  waived,  if 
it  is  regularly  pleaded,  by  the  subsequent  interposition  of  a 
demurrer,  or  Other  pleading,  which,  in  effect,  admits  that 
the  defendant  is  the  person  named  or  charged.  It  is  not 
material  to  inquire,  whether  the  rulings  of  the  court  on  the 
plea  in  abatement,  finally  adjudging  it  insufficient,  were  cor- 
rect or  not.  The  court  could  have  stricken  the  plea  from 
the  files,  because  the  defendant  had  demurred  to  the  indict- 
ment, and  did  not  ask  a  hearing  on  the  plea,  until  the  demur- 
rer was  overruled  ;  and  if  there  was  error  in  its  rulings,  there 
was  no  injury  to  the  defendant. 

2.  By  the  common  law,  words  impeaching  the  chastity  of 
a  female,  not  imputing  an  indictable  offense,  were  not,  unless 
followed  by  special  damage,  actionable  slander. — Berry  v. 
Carter,  4  St.  &  Port.  384.  They  were  rendered  per  se  action- 
able, by  a  statute  enacted  in  1830  (Clay's  Dig.  538,  §  1), 
which  is  substantially  re-enacted  in  the  Code. — Code  of  1876, 
§  2971.  A  statute  enacted  in  187 1 ,  now  forming  section  4107 
of  the  Code  of  1876,  converts  the  speaking  of  words,  "  of  and 
concerning  any  female,  falsely  and  maliciously  impufing  to  her  a 
want  of  chastity"  into  an  indictable  offense ;  and  on  this  statute 
the  present  indictment  is  founded.  A  form  of  indictment  is 
prescribed,  authorizing  the  setting  out  of  the  substance  of 
the  words  spoken  ;  which  the  pleader  has  pursued,  and, 
according  to  repeated  decisions  of  this  court,  the  indictment 
must  be  pronounced  sufficient  in  its  statement  of  the  of- 
fense 

3.  Averring  the  name  of  the  defendant,  under  an  alias  dictus, 
was  proper,  if  the  "pleader  had  doubts  which  of  the  names 
averred  was  that  by  which  the  defendant  was  usually  desig- 
nated. 

4.  In  civil  actions  for  slander,  the  general  rule  is,  that  the 
words  must  be  proved  substantially  as  averred,  or,  at  least, 
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SO  much  of  them  as  may  be  necessary  to  constitute  the 
slander.  The  rule  is  not  satisfied  by  proof  of  slanderous, 
words  of  equivalent  import. — Commons  v.  Walters,  1  Port. 
377 ;  Williams  v.  Bryant,  4  Ala.  44 ;  Teague  v.  Williams,  7 
Ala.  844 ;  Easley  v.  3ioss,  9  Ala.  266 ;  Scott  v.  MeKinnish,  15 
Ala.  662.  The  rule  having  its  origin  in  the  rule  of  the  com- 
mon law,  requiring  the  slander  to  be  averred,  not  according 
to  its  purport,  or  effect,  or  substance,  but  the  words  spoken 
(Townshend  on  Slander  and  Libel,  §  329  ;  Cooke  on  Defama- 
tion, 81),  can  have  but  a  hmited  application  to  indictments 
founded  on  the  statute,  which  are  sufficient,  if  the  substance 
of  the  words  spoken  is  averred.  And  whenever  the  words 
proved  in  substance  correspond  to  the  averment  of  the 
indictment,  and  of  themselves  impeach  the  chastity  of  a 
female,  without  a  departure  from  the  statute,  and  nullifying 
the  form  of  indictment  authorized,  evidence  of  them  can  not 
be  excluded.  The  indictment  avers,  that  the  defendant,  by 
speaking  of  the  woman  named  words  importing  that  he  had 
with  her  sexual  intercourse,  imputed  to  her  a  want  of  chas- 
tity. The  evidence  offered  was  of  the  exact  words  spoken ; 
and  if  these  words  imputed  that  the  defendant,  and  not  some 
other  man,  had  illicit  intercourse  with  the  woman  named, 
the  averment  was  satisfied.  There  was  not,  and  the  statu- 
tory form  does  not  intend  there  shall  be,  an  averment  of  the 
precise  words  spoken,  but  simply  the  substance;  and  the 
substance  is,  according  to  the  averment  in  this  indictment, 
the  imputation  of  a  want  of  chastity,  by  his  sexual  inter- 
course with  the  female ;  and  there  could  not  have  been  a 
material  variance,  so  long  as  the  words  proved  were  limited 
to  his  illicit  intercourse  with  her,  whatever  may  have  been 
the  form  of  expression  he  adopted  in  publishing  his  own  and 
her  shame. 

4.  The  court  and  jury  must  construe  the  words,  if  they 
are  unambiguous,  and  are  of  ordinary  acceptation  and  signi- 
fication. But  slander  is  often  uttered  in  some  cant  phrase, 
or  in  some  low  expression,  not  having  an  ordinary  accepta- 
tion and  signification ;  and  if  the  slanderer  chooses  to  adopt 
these,  there  can  be  no  good  reason  for  excluding  proof  of 
their  meaning  by  a  witness  who  knows  it.  In  no  other  way 
could  the  slander  be  proved. — Robinson  v.  Drummond,  24 
Ala.  174. 

5.  In  the  instructions  given  and  refused,  we  do  not  find 
any  error.  But,  in  admitting  evidence  of  the  defendant's 
declarations  in  reference  to  other  women,  though  uttered  in 
the  same  conversation  in  which  the  offensive  words  were 
spoken  of  the  female  named  in  the  indictment,  there  was 
error.     It  is  not  permissible  to  prove  the  utterance  of  slan- 
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ders  in  respect  to  other  females,  which  may,  of  themselves, 
constitute  indictable  oflfenses,  to  fix  or  aggravate  the  guilt  of 
the  defendant  in  reference  to  the  specific  accusation  made 
against  him.  These  declarations  were  separable  from  the 
slanderous  words  on  which  the  indictment  was  founded,  and 
proof  of  them  could  serve  no  other  purpose  than  to  preju- 
dice the  defendant.  The  error  of  their  admission  compels  a 
reversal  of  the  judgment. 
Reversed  and  remanded. 


Coleman  v.  The  State. 

Prosecution  for  Befuml  to  aid  Officer  in  making  Arrest. 

1.  Judicial  ads  of  notary  pulAic  as  justice  of  the  pmct. — To  give  validity  to 
the  officiul  acts  of  a  notary  public  a»  a  juKtice  of  the  peace,  wheu  he  haii  the 
power  of  a  justice  of  the  pence,  it  is  not  necessary,  though  it  would  be  proper, 
that  he  should  add  to  his  signature  the  words  "  ex  cffirio  justice  of  the  peace," 
or  other  equivalent  words.  The  courts  and  citizens  of  the  State  are  presumed 
and  bound  to  know  who  its  commissioned  officers  are,  and  the  extent  of  their 
authority. 

2.  Pursuit  arid  arrest  under  xcarrant,  in  another  county. — The  statute  which 
provides  that  an  officer,  having  a  warrant  of  arrest  to  execute,  **  may  pursue 
the  defendant  in  another  county,"  and,  on  obtaining  an  iudors^ment  of  the 
warrant  as  prescribed,  "  may  summon  (tersous  tn  assist  him  in  making  the  ar- 
rest and  exercise  the  same  authority  as  in  his  own  county"  (Code,  §  4650), 
does  not  mean  that  the  execution  must  be  begun  in  the  l.itter  county,  when  the 
defendant  is  there,  and  be  followed  ap,  in  the  event  of  his  fleeing  into  another 
county. 

From  the  Circuit  Court  of  Greene,  on  appeal  from  County 
Court. 
Tried  before  the  Hon.  L.  R.  Smith. 

The  record  and  dockets  do  not  show  the  name  of  the 
counsel  who  appeared  in  this  court  for  the  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

MANNING,  J.  —  Appellant  was  prosecuted  for  refusing  to 
comply  with  the  demand  of  one  Carnathan,  a  special  consta- 
ble, to  aid  him  in  making  an  arrest,  in  Greene  county,  of  one 
Peter  Hill,  in  obedience  to  a  warrant  issued  by  a  magistrate  of 
Sumter  county,  requiring  that  said  Peter  be  brought  before 
him,  upon  a  charge  of  larceny  committed  therein.  Carna- 
than, deputed  to  act  as  constable  in  the  absence  of  that  offi- 
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cer,  had  obtained  from  one  McGowan,  a  notary  public  of 
Greene  county,  who  acted  also  as  justice  of  the  peace,  his 
indorsement  upon  the  warrant,  signed  by  him  as  "  notary 
public"  of  Greene  county,  authorizing  Carnathau  to  execute 
the  warrant  in  the  latter  county.  Appellant  Coleman  was 
informed  of  the  authority  under  which  Carnathau  was  act- 
ing. The  objection  chiefly  insisted  on  here  is,  that  McGowan, 
by  signing  the  indorsement  merely  as  notary  public,  acted 
and  professed  to  act  only  as  a  notary  public,  and  not  as  a 
justice  of  the  peace  ;  io  which  Character  alone,  it  is  con- 
tended, he  could  confer  the  authority  imported  by  the  in- 
dorsement. 

The  constitution  provides,  "  that  the  governor  may  appoint 
one  notary  public  for  each  election  precinct  in  counties,  and 
one  for  each  ward  in  cities  of  over  five  thousand  inhabitants, 
who,  in  addition  to  the  powers  of  notary,  shall  have  and  ex- 
ercise the  same  jurisdiction  as  justices  of  the  peace,"  &c. 
It  is  also  provided,  "  that  notaries  public,  without  such  ju- 
risdiction, may  be  appointed." — Art.  YI,  §  26. 

McGowan,  as  a  notary  public,  was  invested  with  the  juris- 
diction of  a  justice  of  the  peace  also ;  and  however  proper 
it  would  have  been,  it  was  not  necessary,  to  give  validity  to 
his  acts  and  precepts  as  magistrate,  that  he  should  add  that 
title,  or  the  words  "  ex  officio  justice  of  the  peace,"  to  his  offi- 
cial signature  as  notary  public.  The  citizens  and  tribunals 
of  the  State  are  presumed  and  bound  to  know  who  its  com- 
missioned officers  are,  and  the  extent  of  their  authority ; 
and  it  is  of  the  highest  importance  to  the  community  that 
they  should  be  respected  and  obeyed  as  such,  and  supported 
in  the  performance  of  their  respective  legal  duties.  To  the 
degree  to  which  their  authority  is  contemned  and  opposed, 
the  peace  and  good  order  of  society  is  disturbed,  and  the 
rights  of  individuals  made  insecure. 

The  clause  at  the  end  of  section  1328  of  the  Code  of  1876, 
in  the  following  words :  "  and  notaries  public  must  other- 
wise qualify  as  justices  of  the  peace,"  means  that  they  must 
take  the  like  oaths.  It  was  previously  enacted  in  this  sec- 
tion, that  notaries  public  must  give  bond  as  therein  pre- 
scribed, the  same  in  form  and  substance  as  justices  of  the 
peace  were  required  to  execute ;  and  then  the  words  above 
quoted  are  added,  that  they  "  must  otherwise  qualify  as  jus- 
tices of  the  peace." — See  the  Acts  of  1868,  p.  20,  from  which 
these  provisions  of  section  1328  of  the  Code  are  taken. 

Section  4656,  enacting  that  an  officer,  "  having  a  warrant 
of  arrest  to  execute,  may  pursue  the  defendant  in  another 
county,"  and,  on  obtaining  an  indorsement  upon  the  warrant 
as  prescribed,  "  may  summon  persons  to  assist  him  in  mak- 
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ing  the  arrest,  and  exercise  the  same  authority  as  in  his  own 
county,"  does  not  mean,  as  contended,  that  the  execution 
must  be  begun  in  the  latter  county,  when  defendant  is  there, 
and  be  followed  up  in  the  event  of  his  fleeing  into  another 
county.  And  there  was  no  error  in  the  instruction  given — 
that  "  if  the  party  charged  committed  the  offense  in  Samter 
county,  and  a  few  days  afterwards  the  warrant  was  issued, 
whilst  the  party  was  in  Greene  county,  and  the  ofl[icer  pro- 
ceeded, in  a  reasonable  time  after,  ....  to  Greene 
county  to  make  the  arrest,  this  would  be  a  pursuit  within  the 
meaning  of  the  law." 

Let  the  judgment  of  the  Circuit  Court  be  aflBrmed. 


Coker  v.  The  State. 

Indictment  for  Carrying  Concealed   Weapons. 

1.  Exception  in  favor  of  persons  "Iravelling." — The  privilege  of  carr>-ing  con- 
cejiled  weapons,  given  by  the  statute  to  a  person  "tnivelling"  (Code,  §  4109), 
commences  when  he  sets  out  on  a  journey,  and  oootinnes  antil  he  reaches 
home  on  his  return. 

From  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  John  Henderson. 

The  defendant  in  this  case  was  indicted  for  carrying  con- 
cealed weapons,  and  was  tried  on  issue  joined  on  the  plea  of 
not  guilty.  On  the  trial,  as  the  bill  of  exceptions  states,  a 
witness  for  the  prosecution  testified,  "  that  witLin  twelve 
months  before  the  finding  of  the  indictment,  and  in  said 
county,  he  met  the  defendant  in  the  public  road  on  the  Gar- 
rett farm,  on  the.oj)posite  side  of  the  Coosa  river  from  de- 
fendant's home  ;  that  defendant  drew  from  his  pocket  a  pis- 
tol, which  was  concealed,  and  shot  at  a  corn-stalk,  and  that 
defendant  said  he  was  on  his  return  from  Gadsden."  The 
defendant's  father  testified,  in  his  behalf,  "  that  said  defend- 
ant was  between  seventeen  and  eighteen  years  old,  and  re- 
sided with  witness  at  his  home  in  Centre,  in  said  county ; 
that  he  had  started  defendant  on  a  collecting  trip  to  'Griftith's 
Mills,'  which  was  beyond  Gadsden,  and  in  DeKalb  county  ; 
that  it  was  twenty-three  miles  from  his  home  to  Gadsden, 
and  fourteen  or  fifteen  miles  from  Gadsden  to  said  mills ; 
that  the  defendant  knew  a  few  persons  in  Gadsden,"  w-hose 
names  the  witness  mentioned,  "and  had  a  sister  residiiig 
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there  ;  that  he  had  directed  defendant  to  go  to  another 
place,  ten  or  eleven  miles  below  Gadsden,  near  'Canoe 
Creek,'  to  see  another  party  on  some  business ;  that  defend- 
ant was  out  of  the  circle  of  his  acquaintances  when  he  had 
gone  ten  miles  from  home  ;  that  he  nad  never  been  to  Gads- 
den before,  nor  ten  miles  in  that  direction;  that  he  had 
never  been  out  on  that  sort  of  business  before,  and  that  he 
said,  when  he  returned  home,  that  he  had  only  gone  a  few 
miles  beyond  Gadsden,  and  was  prevented  by  high  waters  in 
the  creeks  from  going  the  whole  trip  on  which  he  was  sent. 
This  being  all  the  testimony,  the  court  charged  the  jury,, 
among  other  things,  that  if  they  believed,  from  the  evidence,, 
that  the  defendant  carried  the  pistol  concealed,  and  wa&  trav- 
elling, or  on  a  journey  which  carried  him  beyond  the  circle 
of  his  acquaintances,  or  was  on  business  not  in  his  ordinary 
line  of  business,  then  he  had  a  right,  under  the  statute^  to 
carry  the  pistol  concealed ;  but,  that  when  he  came  within  a 
mile  of  home  on  his  return  trip,  and  where  he  knew  the 
people,  and  within  the  circle  of  his  acquaintances,  if  he  car- 
ried it  concealed  as  charged  in  the  indictment,  then  he  was 
guilty."  This  charge,  to  which  the  defendant  excepted,  is. 
the  only  matter  here  presented  for  revision. 

No  counsel  appeared  in  this  court  for  the  defendant,  so  far 
as  the  dockets  show,  and  there  is  no  brief  on  file. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — The  ex- 
ception in  the  statute,  in  favor  of  travellers,  is  only  co-ex- 
tensive with  the  supposed  necessity  for  protection  against 
unknown  dangers  while  among  strangers,  and  ceases  when 
the  party  has  returned  within  the  circle  of  his  friends  and 
acquaintances. —  Gholson  v.  The  State,  53  Ala.  519  ;  Eslava  v. 
T  he  State,  49  Ala.  355.  Besides,  the  exception  is  to  the  en- 
tire cliarge,  a  part  of  which  is  free  from  error,  if  not  too  fa- 
vorable to  the  defendant. 

STONE,  J.— The  statute  (Code  of  1876,  §  4109)  authorizes 
persons  who  are  travelling  to  carry  weapons  concealed  about 
their  persons.  Under  the  rule  laid  down  in  Gholson's  casCy 
53  Ala.  519,  we  think  the  testimony  in  this  case  shows  the 
defendant  was  travelling.  His  journey  was  expected  and  in- 
tended to  carry  him  into  two  counties  other  than  his  own, 
"  beyond  the  circle  of  his  general  acquaintance,  and  amongst 
strangers,  for  whose  conduct  he  was  in  no  wise  responsible, 
either  by  his  precept  or  example."  He  was  none  the  less 
travelling,  although  on  his  return  trip,  and  within  a  short 
distance  of  home.     In  such  case,  the  privilege  the  statute 
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gives  to  carry  a  weapon  concealed  about  the  person,  com- 
mences when  one  is  "setting  out  on  a  journey,"  and  must  be 
held  to  continue  till  he  reaches  home  on  his  return  trip. 
Till  then  he  is  travelling.  The  two  charges  asked  and  re- 
fused by  the  Circuit  Court  simply  assert  the  proposition 
stated  above,  and  the  court  erred  m  not  giving  them.  There 
is  nothing  in  Eslava's  case,  49  Ala.  355,  which  conflicts  with 
these  views.  That  case  simply  holds  that  Eslava,  while  at 
the  place  of  his  daily  avocation  and  business,  could  not  claim 
the  privilege  the  statute  secured  to  travellers. 

Reversed  and  remanded.     The  defendant  will  remain  in 
custody,  until  discharged  by  due  course  of  law. 


Brown  v.  The  State. 

Prosecution  for  Failure  to   Work  on  Public  Boad, 

1.  Prosecution  before  justice  of  the  peace;  sufficiency  of  complaini  and  war- 
rant.— In  a  criu:inal  proeecatioo  before  a  justice  of  the  peace,  technical  ac- 
caracy  in  the  description  of  the  offense,  either  in  the  complaint  or  in  the  war- 
rant, is  not  required:  it  is  sufficient  under  the  statute  ^Code,  $$  4617.  4651-2), 
as  it  Would  be  without  any  statute,  if  the  offense  is  designated  by  name  only, 
or  described  by  words  from  which  it  may  be  inferred 

2.  Riilure  to  work  public  road;  sufficiency  of  statement,  or  complaint. — When 
the  affidavit  or  complaint  before  the  justice  of  the  peace,  by  which  the  prose- 
cution is  commenced,  charges  the  defendant  with  "the  offense  of  failing  to 
work  the  road,"  a  statement,  or  complaint,  filed  in  the  Circuit  Court  on  appeal, 
which  charges  that  "he  did  willfully  fail  and  refuse,  after  legal  notice,  to 
work  the  public  road,  either  in  person  or  by  substitate,  without  a  sufficient 
excuse  therefor,  and  being  liable  to  road  duty,"  is  not  a  departure ;  nor  is  it 
demurrable,  because  it  does  not  describe  the  road,  nor  otherwise  insufficient 
or  defective, 

3.  Eifidence  of  list  of  hands  for  road  ditty.— The  list  of  hands  for  road  duty, 
presented  by  the  apportioners  to  the  overseer,  would  not,  if  produced,  be  evi- 
dence of  the  defendant's  liability  to  road  dnty,  nor  of  any  other  material  fact 
in  the  prosecution  against  him  for  failing  to  work  the  road  ;  consetjuently,  the 
fact  that  his  name  was  on  the  list  may  be  proved  by  oral  evidence. 

4.  Right  to  poll  jury;  lolien  waived. — In  all  criminal  cases,  whether  of  felony 
or  misdemeanor,  the  right  of  polling  the  jury  is  secored  to  either  party  by  the 
statute  (Code,  $  4910);  but  this  right  may  be  waived  by  the  prisoner,  in  a  case 
of  misdemeanor,  or  it  may  bo  lost  by  the  failnre  to  assert  it  at  the  proper  time; 
and  it  will  be  considered  as  waived,  when  his  counsel  consent,  in  his  presence, 
that  the  verdict  of  the  jury  may  bo  r.3turned  to  and  received  by  the  clerk  dur- 
ing a  brief  rocoss  of  the  court,  and  it  is  so  returned  and  received,  and  the  jury 
discharged. 

From  the  Circuit  Court  of  Shelby. 
Tried  before  the  Hon.  John  Henderson. 
This  prosecution  was  commenced  before  a  justice  of  the 
peace,  and  was  removed  into  the  Circuit  Court  by  appeal  on 
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the  part  of  the  defendant.  The  wan  ant  of  arrest,  issued  by 
the  justice,  charged  the  defendant  with  "  the  offense  of  fail- 
ing to  work  the  road ; "  and  the  offense  was  thus  described 
in. the  affidavit,  on  which  the  warrant  was  founded.  The 
complaint,  or  statement,  filed  in  the  Circuit  Court  by  the 
solicitor,  alleged  that  "Cecil  Brown,  within  twelve  months 
before  the  commencement  of  this  prosecution,  did  willfully 
fail  and  refuse,  after  legal  notice,  to  work  the  public  road, 
either  in  person,  or  by  substitute,  without  a  sufficient  excuse 
therefor,  and  being  liable  to  road  duty;  against  the  peace," 
&c.  The  defendant  moved  to  strike  this  statement  from  the 
files,  on  the  ground. that  it  did  not  correspond  with  the  affi- 
davit and  warrant  by  which  the  prosecution  was  commenced  ; 
and  this  motion  being  overruled,  he  demurrpd  to  the  state- 
ment, assigning  as  causes  of  demurrer — 1st,  "  that  it  did  not 
sufficiently  charge  that  the  defendant  had  legal  notice;"  2d, 
"  that  it  did  not  specify  or  describe  the  said  road."  The 
court  overruled  the  demurrer,  and  the  defendant  pleaded 
not  guilty. 

On  the  trial,  as  the  bill  of  exceptions  states,  C  C.  Wells 
was  introduced  as  a  witness  on  the  part  of  the  State,  who 
testified,  "that  he  was  an  overseer  on  the  Selma  and  Monte- 
vallo  road  ;  that  he  knew  the  defendant,  and  had  warned  him 

to  work  the  said  public  road,  on  the  —  day  of ,  1877  ; 

that  defendant  di^  not  appear,  either  in  person  or  by  substi- 
tute, at  the  place  appointed  for  the  road  hands  to  meet,  until 
about  three  o'clock  in  the  afternoon,  when  one  Henry  Keenan 
appeared,  with  a  hoe,  and  said  he  had  come  to  work  the  road 
for  said  Brown ;  that  he  put  said  Keenan  to  work  on  the  road, 
and  he  continued  to  work  until  the  afternoon  of  the  day  be- 
fore that  on  which  the  working  of  the  road  was  completed, 
when  said  Keenan  quit  the  road,  and  did  not  again  return. 
The  solicitor  asked  said  witness,  if  the  defendant's  name  was 
on  his  list  of  hands,  furnished  him  by  the  apportioners ;  to 
which  question  the  defendant  objected,  on  the  ground  that 
the  list  was  in  writing,  and  was  the  best  evidence  of  that 
fact,  and  that  it  was  not  proved  to  have  been  lost  or  de- 
stroyed; which  objection  the  court  overruled,  and  the  de- 
fendant excepted ;  and  the  witness  then  answered,  that  the 
defendant's  name  was  on  his  list.  •  Said  witness  also  testified, 
on  cross-examination,  that  he  did  not  inform  defendant  of 
the  fact  that  his  substitute  had  left  the  road,  until  the  work- 
ing on  the  road  was  over ;  and  that  he  was  not  certain  that 
he  had  himself  warned  defendant,  but  thought  he  had,  as  he 
had  warned  most  of  the  hands,  though  he  might  have  got 
some  one  else  to  warn  him."  On  the  part  of  the  defendant 
an  admission  was  introduced,  as  to  the  testimony  of  one 
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George  Edng  and  others,  material  witnesses,  to  the  effect 
"  that  on  the  10th  September,  1877,  defendant  employed  said 
King  to  work  for  him  on  said  road,  and  furnished  liim  with 
a  hoe ;  that  said  King,  at  about  7:30  on  the  morning  of  that 
day,  started  down  said  road  in  view  of  defendant,  in  the  di- 
rection of  the  place  appointed  by  the  overseer  for  the  hands 
to  meet ;  that  just  before  reaching  the  place,  he  met  Mr. 
Bichard  Steele,  on  whose  place  he  was  living,  and  who  told 
him  to  go  to  the  field  and  pick  cotton ;  that  said  King  there- 
upon changed  his  course,  and  went  to  the  cotton-field,  in- 
stead of  working  the  road  ;  and  that  said  King  did  not  at  any 
time  inform  defendant  of  his  failure  to  perform  his  contract 
to  work  the  road  for  said  defendant."  Also,  a  similar  admis- 
sion as  to  the  testimony  of  Henry  Keenan,  to  the  effect  that, 
if  present,  he  would  swear  "  that  defendant  employed  him 
to  work  said  road  on  the  11th  September,  1877  ;  that  he  did 
work  said  road,  as  the  substitute  of  said  defendant,  for  one 
day  and  a  half,  and  only  left  the  road  on  account  of  being 
sick ;  and  that  he  did  not  inform  defendant  that  he  was  sick, 
and  had  left  the  road,  until  after  the  working  of  said  road 
was  over." 

"  This  being  all  the  evidence,  the  court  charged  the  jury, 
'that  if  the  evidence  satisfied  them  that  defendant  was  hable 
to  work  the  road,  and  that  he  had  been  legally  warned  to  do 
so,  and  that  he  failed  either  to  work,  or  to  send  a  substitute 
in  bis  place,  in  the  absence  of  any  excuse  for  the  failure,  the 
law  presumes  it  was  willful.'  The  court  charged  the  jury, 
also,  '  that  the  law  allowed  one  liable  to  work  the  road  to 
hire  or  send  a  hand  to  work  in  his  place ;  and  if  the  evidence 
satisfies  them  that  defendant  hired  a  hand  to  work  in  his 
place,  and  had  good  reason  to  believe  that  he  was  working  in 
his  place,  and  did  believe  so,  then  defendant  would  not  be 
guilty  of  willfully  failing  to  work  the  road ;  but,  unless  de- 
fendant did  have  good  reason  to  believe  that  the  person  em- 
ployed by  him  was  working  the  road,  it  was  his  duty,  either 
to  work  himself,  or  to  see  that  his  hand  worked ;  and  if  he 
failed  to  do  so,  in  the  absence  of  a  reason  for  doing  so,  the 
law  presumes  the  refusal  was  willful.' "  To  each  of  these 
charges  the  defendant  excepted. 

"  The  papers  in  the  case  were  then  handed  to  the  jury,  and 
they  retired  to  make  up  their  verdict.  It  being  about  one 
o'clock,  the  court  asked  the  counsel  for  defendant,  if  he  would 
consent  for  the  clerk  to  receive  the  verdict  during  the  recess, 
in  the  absence  of  the  defendant;  and  the  counsel  agreed 
that  it  should  be  so  received.  Thereupon,  the  court  ordered 
an  adjournment,  or  recess,  for  dinner,  of  one  hour.  The 
court  was  called  at  about  two  o'clock,  and  the  clerk  road  the 
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verdict.  The  defendant  then  asked  the  court  to  poll  the  jury, 
and  the  court  ordered,  the  sheriff  to  call  the  jury  which  had 
tried  the  case  ;  and  as  the  jury  were  coming  into  the  jury- 
box,  the  court  asked  the  solicitor,  i£  lie  objected  to  the  jury 
being  polled  at  that  time ;  and  the  solicitor  objecting,  the 
court  refused  to  allow  the  jury  to  be  polled.  Several  of  the 
jury  then  asked  the  court,  through  an  attorney,  to  allow  them 
to  change  their  verdict,  which  the  court  had  not  then  re- 
corded. The  court  refused  to  allow  theni  to  change  their 
verdict,  and  the  defendant  excepted. 

BowDON  &  Knox,  for  the  defendant.— 1.  The  aflSdavit  on 
which  the  defendant  was  arrested  and  tried  before  the  jus- 
tice, charged  no  offense. — Code,  §§  1661,  4253 ;  State  v.  Broivn^ 
4  Porter,  412  ;  1  Chitty's  Crim.  Law,  172  ;  Noles  v.  State,  24 
Ala.  672 ;  Duckioorth  v.  Johnson,  7  Ala.  578  ;  Crumpton  v. 
Newman,  12  Ala.  199. 

2.  The  statement  filed  in  the  Circuit  Court  was  an  entire 
departure  from  the  affidavit,  and  should  have  been  struck 
from  the  files.  As  an  indictment,  for  which  it  is  a  substitute, 
it  was  demurrable  for  the  causes  specified. — Brown  v.  Mobile, 
23  Ala.  722;  Francois  v.  State,  20  Ala.  83;  1  Chitty's  Crim.  Law, 
169 ;  Archb.  Crim.  PL  40 ;  Graves  v.  State,  at  present  term. 

3.  The  list  of  hands  apportioned  to  the  road  was  not  only 
in  writing,  but  was  required  by  law  to  be  in  writing ;  and  pa- 
rol evidence  of  its  contents  ought  not  to  have  been  received, 
without  a  proper  predicate. — Blackwell  v.  Thompson,  2  Stew. 
&  P.  348  ;   WiUon  v.  State,  52  Ala.  299. 

4.  As  to  the  error  in  the  charge  of  the  court,  see  Smith  v. 
The  State,  55  Ala.  11 ;  1  Greenl.  Ev.  §  44. 

5.  The  right  to  poll  the  jury,  in  every  criminal  case,  is  se- 
cured by  statute,  and  is  a  valuable  right.  The  defendant 
had  not  waived  that  right,  nor  was  it  lost  by  the  consent  of 
his  counsel  that  the  verdict  might  be  received  by  the  clerk 
during  the  recess  of  the  court. — Hughes  v.  State,  2  Ala.  102  ; 
Brister  v.  State,  26  Ala.  132 ;  Wright  v.  State,  11  Ind.  569  ; 
Fox  V.  Smith,  3  Cowen,  23  ;  United  States  v.  Potter,  6  McLean, 
186 ;  1  Bishop's  Crim.  Pro.  1003. 

6.  The  jurors  had  the  right  to  change  their  verdict,  at  any 
time  before  it  was  recorded,  and  the  court  erred  in  refusing 
to  allow  them  to  change  it. — 1.  Bishop's  Crim.  Pro.  §  1003 ; 
Bex  V.  Parkin,  1  Moody,  45 ;  State  v.  Austin,  6  Wise.  205. 

H.  C.  Tompkins,  Attorney-General,  for  the  State.— 1.  In  crim- 
inal proceedings  before  a  justice  of  the  peace,  the  same  forms 
may  be  used  as  in  the  County  Court,  and  technical  accuracy 
is  not  required. — Code,  §  4699.    Besides,  such  cases  are  to 
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be  tried  de  novo  on  appeal,  and  the  onlj  qnestion  is  the  guilt 
or  innocence  of  the  accused. — Code,  §  4722. 

2.  The  statement  filed  in  the  Circuit  Court  is  more  definite 
and  specific  than  that  prescribed  by  the  statute  in  the  anal- 
c^ous  case  of  an  indictment  against  the  overseer  of  a  public 
road.— Code,  §4810. 

3.  That  the  fact  of  defendant's  name  being  on  the  list  of 
hands  might  be  shown  by  oral  evidence,  see  McGcJiee  v.  Hill, 
I  Ala.  140 ;  P.  dt  M.  Hanky.  Borland,  5  Ala.  531 ;  Phil.  Ev.  303. 

4  The  charges  to  the  jury  were  at  least  as  favorable  to 
the  defendant  as  the  law  authorized,  and  he  can  not  com- 
plain of  them. 

6.  The  right  to  poll  the  jury  was  lost,  and  the  jurors  them- 
selves had  no  power  to  change  their  verdict. — 3  Wharton's 
Amer.  Crim.  Law,  §  3195. 

BRICKELL,  C.  J. — There  was  no  error  in  overruling  the 
motion  to  strike  the  statement  or  accusation  from  the  files. 
It  did  not  depart  from  the  warrant  and  complaint  issued  by 
the  justice  of  the  peace.  These  simply  designated  by  name 
the  oflfense  with  which  the  defendant  was  charged,  and  the 
designation  satisfied  the  requirements  of  the  statutes.  In- 
dependent of  statutory  provision,  technical  accuracy  in  such 
proceedings,  had  before  a  justice  of  the  peace,  was  not  ex- 
pected or  required ;  and  they  were  regarded  as  sufficient, 
whenever,  upon  a  fair,  reasonable  construction  of  their  lan- 
guage, a  charge  of  a  known  criminal  offense  could  be  gath- 
ered.— Crosby  v.  Uaiothorne,  25  Ala.  221.  A  complaint  of  the 
commission  of  a  criminal  offense,  made  before  a  justice,  is 
now,  by  the  statute,  defined  as  "  an  allegation  that  a  person 
has  been  guilty  of  a  designated  public  offense"  (Code  of  1876, 
§  4647j ;  and  a  warrant,  issued  upon  it,  is  sufficient,  if  it  des- 
ignates the  offense  by  name,  or  describes  it,  or  if  it  employs 
terms  from  which  the  offense  may  be  inferred. — Code  of 
1876,  §§  4651,  4652. 

2.  On  an  appeal  from  a  judgment  of  conviction,  rendered 
by  a  justice  of  the  peace,  the  trial  is  de  novo,  and  governed 
by  the  rules  and  regulations  prescribed  for  trials  of  appeals 
from  the  County  Court.— Code  of  1876,  §§  4700,  4701.  There 
is  no  indictment,  or  presentment  by  the  grand  jury.  A  brief 
statement,  signed  by  the  solicitor,  of  the  cause  of  the  com- 

flaint,  stating  the  offense  charged,  is  sufficient. — Code  of 
876,  §  4729.  It  is  obvious  that  the  statutes  intend  to  dis- 
pense with  the  fullness  and  precision  in  describing  the  offense, 
which  was  necessary  in  an  indictment  at  common  law.  In 
a  great  degree,  they  have  reduced  indictments  to  a  bare  des^ 
ignation  of  the  offense  charged,  dispensing  with  averments 
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of  the  facts  constituting  it.  An  overseer  or  apportioner  of 
a  public  road  may  by  indictment  be  charged,  in  general 
terms,  with  a  failure  to  discharge  his  duties,  and  any  acts  or 
omissions,  constituting  a  neglect  of  duty,  may  be  proved  on 
the  trial— Code  of  1876,  § 4810.  The  statement  filed  by  the 
solicitor  is  fuller  than  would  be  an  indictment  found  under 
this  statute.  It  avers  generally  the  facts  which  make  up  the 
offense,  of  which  the  defendant  was  convicted  before  the 
justice,  and  more  fullness  and  precision  of  statement  cannot 
be  required,  unless  the  statement,  intended  to  be  brief,  is 
governed  by  different  rules  than  prevail  in  reference  to  in- 
dictments. 

3.  The  general  principle,  that  oral  shall  not  be  substituted 
for  written  evidence  of  a  fact,  has  no  application,  when  the 
writing,  if  produced,  would  not  be  competent  evidence  of  the 
fact  to  which  it  relates.  If  the  list  of  hands,  presented  to 
the  overseer  by  the  apportioner,  had  been  produced,  it  would 
not  have  been  evidence  of  the  liability  of  the  defendant  to 
road  duty,  nor  of  any  other  material  fact  in  the  case. 

The  instructions  to  the  jury  were  as  favorable  to  the  de-- 
fendant,  as  the  facts  would  justify. 

4.  In  all  criminal  cases,  whether  of  felony,  or  misde- 
meanor, the  right  of  polling  the  jury  is  secured  to  either 
party  by  statute.  The  statute  reads :  "  When  a  verdict  is 
rendered,  and  before  it  is  recorded,  the  jury  may  be  polled, 
on  the  requirement  of  either  party ;  in  which  case,  they  must 
be  severally  asked,  if  it  is  their  verdict ;  and  if  any  answer 
in  the  negative,  the  jury  must  be  sent  out  for  further  delib- 
eration."—Code  of  1876,  §  4910.  The  Code  of  1852  first  in- 
troduced this  provision. — Code  of  1852,  §  3604.  The  right 
of  polling  the  jury,  prior  to  the  statute,  depended  upon  the 
common  law.  In  Hughes's  case,  2  Ala.  102,  it  was  held,  in  a 
case  of  felony,  that  it  was  the  clear  right  of  the  prisoner  to 
poll  the  jury,  and  the  reception  of  a  verdict  of  guilty  in  his 
absence  was  an  error,  of  which  he  could  take  advantage 
when  brought  up  to  receive  sentence,  and  which  on  error 
would  reverse  the  judgment  of  conviction.  In  Brister's  case, 
26  Ala.  131,  the  case  originating  after  the  adoption  of  the 
Code,  and  which  was  also  a  felony,  no  reference  is  made  to 
the  statute  ;  but  the  right  of  the  prisoner  to  poll  the  jury  was 
distinctly  affirmed,  on  the  authority  of  Hughes's  case;  and  it 
was  said,  the  reason  his  presence,  when  the  verdict  was  ren- 
dered, was  indispensable  to  support  a  judgment  of  convic- 
tion, was  the  right  to  examine  the  jury  by  poll,  ascertaining 
whether  each  juror  assented  to  the  verdict.  In  Waller's  case, 
40  Ala.  332,  a  conviction  of  felony,  without  reference  to  the 
statute,  it  was  held,  that  it  was  erroneous  to  allow  the  jury 
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to  return  their  verdict  to  the  clerk,  daring  a  recess  of  the 
court,  in  the  absence  of  the  prisoner,  though  his  counsel  had 
in  open  court  consented  thereto. 

There  was  much  conflict  of  decision  in  the  American  courts, 
as  to  the  rigiit  of  a  prisoner  in  any  case,  whether  of  felony  or 
misdemeanor,  to  poll  the  jury ;  some  authorities  affirming 
the  right,  and  others  declaring  that  it  depended  upon  the 
discretion  of  the  court.  There  is  a  very  full  collection  of 
them  in  an  interesting  article,  under  the  title  PMiruj  the  Jury^ 
in  the  first  number  of  the  new  series  of  the  Southern  Law 
Journal  and  Reporter.  The  statute  was  intended  to  estab- 
lish the  right  in  all  criminal  cases,  removing  any  doubt  and 
uncertainty  as  to  its  existence.  It  is  a  right,  which,  however, 
like  the  right  of  trial  by  jury,  may  be  waived  by  the  prisoner 
in  cases  of  misdemeanor;  and  in  any  case,  it  may  be  lost, 
by  the  failure  to  assert  it  at  the  proper  time. 

The  consent  ^ven  in  this  case  was,  that  if  the  jury  agreed 
upon  their  verdict,  during  a  brief  recess  of  the  court,  it  should 
be  returned  to,  and  received  by  the  clerk,  in  the  absence  of 
the  defendant.  The  verdict,  under  this  agreement,  was  re- 
turned to,  and  received  by  the  clerk,  and  the  jury  discharged. 
Nothing  less  can  be  intended  from  the  consent,  than  that  the 
verdict,  if  returned  to,  and  received  by  the  clerk,  during  the 
recess  of  the  court,  in  the  absence  of  the  defendant,  and  the 
jury  discharged,  should  be  of  the  same  validity  and  opera- 
tion, as  if  all  this  had  occurred  in  open  court,  and  in  the 
presence  of  the  defendant.  It  is  unlike  a  case  in  which  the 
jury  return  to  the  clerk,  by  consent,  a  sealed  verdict,  which 
can  be  opened,  and  its  contents  made  known,  only  in  the 
presence  of  the  defendant,  and  of  the  court,  and  by  its  au- 
thority. The  consent,  to  have  any  eflfect,  must  have  the  con- 
struction we  have  indicated.  If  the  verdict  had  been  of  ac- 
quittal, it  would  be  scarcely  insisted  that  the  State  had  not 
lost  the  right  of  polling  the  jury ;  and  its  right  is  coequal 
and  coextensive  with  that  of  the  accused  under  the  statute. 
There  seems  to  us  as  little  room  for  doubt,  that  the  accused 
must  be  held  to  have  lost  the  right,  or,  rather,  to  have  waived 
it,  and  to  have  intended  to  waive  it.  What  else  could  have 
been  intended,  where  the  consent  extends  to  the  delivery  of 
an  open  verdict  to  the  clerk,  in  the  absence  of  the  accused, 
to  be  followed  by  a  discharge  and  dispersion  of  the  jury, 
which  he  must  have  known  would  be  consequent  on  the  rendi- 
tion of  the  verdict  ?  There  could  be  no  polling  of  the  jury 
in  his  absence,  and  none  after  their  discharge  and  dispersion. 
When  the  verdict  is  returned,  and  received  by  the  court,  and 
the  jury  discharged,  a  memorandum  of  it  is  made,  from  which 
the  record  is  subsequently  made  up.     The  memorandum  is 
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the  record,  to  which  the  statute  refers  ;  and  that,  it  must  be 
intended,  the  defendant  consented  should  be  made  in  hia 
absence.  Agreements  deliberately  made,  as  to  the  conduct 
and  proceedings  in  the  cause,  with  the  sanction  of  the  court, 
should  be  enforced  according  to  their  spirit  and  meaning, 
against  defendants  in  criminal,  as  well  as  against  suitors  in 
civil  cases.  No  just,  discreet  judge  would  permit,  by  agree- 
ment, extravagant  departures  from  the  usual  mode  of  pro- 
ceeding, or  which  placed  the  defendant  in  peril  of  a  fair  and 
impartial  trial.  Provisions  of  law,  intended  alone  for  his 
benefit,  he  may  often,  for  his  own  convenience,  waive.  Sec- 
ondary may,  by  his  consent,  be  substituted  for  primary  evi- 
dence. Admissions  of  the  evidence  of  absent  witnesses  he 
may  make,  rather  than  submit  to  a  delay  of  the  trial  until 
the  witnesses  can  be  personally  produced.  Papers,  consti- 
tuting a  part  of  the  files,  may,  if  lost,  be  substituted  with 
his  consent,  without  waiting  a  personal  application,  preceded 
by  notice  to  him.  There  is  little  room  for  distinguishing  be- 
tween the  capacity  to  consent,  and  to  waive,  in  civil  and  in 
criminal  cases,  as  to  all  matters  which  pertain  merely  to  the 
conduct  of  the  trial.  The  accused  is  attended  with  counsel, 
who  are  capable  of  advising  him ;  and  has  the  additional 
protection  of  the  court,  which  would  never  sanction  any 
agreement,  that  would  operate  practically  to  injure  him ;  and 
if  such  was  its  operation,  would  not  hesitate  to  relieve  him 
from  it.  The  consent  was  given  by  the  counsel ;  but  it  was 
in  the  presence  of  the  defendant,  and  without  dissent  on  his 
part.  The  opportunity  of  a  verdict  of  acquittal  was  ob- 
tained by  it,  and  it  is  too  late  for  him  now  to  dissent,  be- 
cause the  verdict  is  adverse. 

We  do  not  intend  departing  from  Waller's  case,  which  was 
a  conviction  of  felony.  But  when,  in  cases  of  misdemeanor, 
the  defendant,  through  his  counsel,  deliberately  consents 
that,  in  his  absence,  the  jury  may  return  a  verdict,  and  be 
discharged,  he  waives,  and  must  intend  to  waive,  his  right  of 
polling  them.  Polling  would  become  a  hindrance  to  the  ad- 
ministration of  justice,  and  cast  upon  it  reproach,  if  it  could 
be  exercised  after  a  discharge  of  the  jury,  and  after  the  pub- 
lication of  their  verdict,  when,  without  offending  the  order  of 
the  court,  they  could  be  approached,  and  tampered  with. 
Tampering  may  be  corrupt,  or  it  may  be  by  appeals  to  the 
sympathy  of  individual  jurors,  when  corruption  cannot  be 
imputed.  From  it  in  any  form  the  jury  is  guarded  while 
under  the  control  of  the  court.  After  their  dispersion,  the 
court  loses  control  over  them,  and  cannot  again  remit  them 
to  their  deliberations. 

We  find  no  error  in  the  record,  prejudicial  to  the  defend- 
ant, and  the  judgment  must  be  affirmed. 
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Walker  v.  The  State. 

Indictment  f&r  Murder. 

1 .  Relevancy  of  ei^ence  showing  feeUngs  of  deceased  towards  acmted. — Where 
the  deceased  was  Hlaiu  by  the  accused  in  a  personal  oombat  in  the  dark,  both 
being  freedmen,  and  no  witness  being  presect ;  and  it  was  shown  that  the  so- 
cosed  had  been  living  in  a  state  of  fornication  with  the  daughter  of  the  de- 
ceased, bnt  had  jast  married  her,  and  the  fact  of  the  marriage  had  jast  been 
commnnicated  to  the  deceased,  who  had  made  threats  against  the  accused  if 
he  did  not  marry  her ;  helfU  that  the  accused  should  be  allowed  to  prove,  in 
rebuttal,  that  the  deceased  was  in  fact  opposed  to  his  marriage  with  the  girl, 
and  was  himself  living  in  adultery  with  her,  although  she  was  his  daughter. 

From  the  Circuit  Court  of  Tuskaloosa. 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  prisoner  in  this  case,  who  was  a  freedman,  was  indicted 
for  the  murder  of  Tom  Isham,  who  was  also  a  freedman  ; 
and  on  his  trial  he  reserved  the  following  bill  of  exceptions, 
on  which  the  case  is  brought  to  this  court,  to-wit :  "  The 
State  introduced  several  witnesses,  whose  testimony  tended 
to  prove  that,  on  the  night  of  the  2d  April,  1878,  in  the  county 
of  Tuskaloosa,  Tom  Isham,  a  colored  man,  was  killed  by  the 
defendant,  under  the  following  circumstances  :  The  defend- 
ant, about  9  o'clock  P.  m.,  had  just  been  married  to  a  negro 
girl  named  Keziah,  who  was  the  daughter  of  the  deceased, 
at  a  house  situated  about  four  or  five  hundred  yards  from 
the  house  of  the  deceased ;  and  the  married  couple  rode  on 
horseback,  in  the  direction  of  the  defendant's  house.  They 
stopped  in  the  public  road,  about  fifty  or  seventy-five  yards 
from  the  house,  and  the  girl  went  in  to  get  her  clothes,  after 
which  she  returned  ;  whereupon,  the  deceased,  on  learning 
the  fact  of  her  marriage,  came  out  of  his  cabin,  and  went  in 
the  direction  of  the  defendant,  crossing  the  fence.  Words 
ensued,  which  indicated  that  a  combat  was  progressing  in 
the  dark  ;  and  the  said  Tom  Isham  was  killed  in  the  rencon- 
true,  being  stabbed  in  the  throat  with  a  knife,  apparently  a 
large  pocket-knife.  A  chestnut  rail  was  found  in  the  road, 
partially  broken  about  four  feet  from  one  end,  and  similar  to 
the  rails  on  the  fence  near  the  gap  at  which  the  deceased 
probably  crossed  in  going  towards  the  defendant  The  evi- 
dence tending  to  show  who  used  the  rail,  whether  the  de- 
fendant or  the  deceased,  was  conflicting;  but  facts  were  in 
proof,  tending  to  show  that  it  might  have  been  either  the 
one  or  the  other.     Some  violent  threats,  on  several  occasions, 
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were  proved  to  have  been  made  by  defendant  against  the 
deceased,  and  they  were  shown  to  have  been  previously  very 
unfriendly,  if  not  hostile  to  each  other.  The  State  intro- 
duced evidence  to  show  that,  about  two  days  before  the  kill- 
ing, threats  had  been  made  by  the  deceased  to  have  the  de- 
fendant arrested  for  living  in  adultery  with,  and  otherwise 
maltreating  said  Keziah  (his  daughter) ;  and  that  a  quarrel, 
or  difficulty,  had  taken  place  between  them  about  the  matter ; 
and  that  the  deceased  insisted  on  defendant  marrying  her  ; 
and  that  defendant  said,  on  one  occasion,  that  he  would 
marry  her  and  put  an  end  to  this  'fuss  and  growling.'  The 
defendant  oflfered  evidence  tending  to  show  that  the  said 
Tom  Isham  was,  and  had  been,  living  in  adultery  with  the 
said  Keziah,  and  was  opposed  to  her  marrying  defendant ; 
and  the  purpose  of  this  evidence  was  to  show  a  jealousy  on 
the  part  of  the  deceased  against  defendant,  on  account  of 
said  marriage.  The  solicitor  for  the  State  objected  to  this 
evidence,  and  the  court  sustained  the  objection,  and  excluded 
the  evidence ;  to  which  the  defendant  excepted.  This  was 
all  the  evidence." 

H.  M.  SoMERViLLE,  and  S.  A.  M.  Wood,  for  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

MANNING,  J. — The  conflict  between  appellant  and  Tom 
Isham,  whom  he  slew,  occurred  at  night ;  and  no  one  appears 
to  have  been  able  to  explain  how  it  began.  They  were  both 
negroes,  and  their  quarrel  seemed  to  have  grown  out  of  their 
relations  with  Keziah,  a  daughter  of  Tom,  with  whom  appel- 
lant, defendant  in  the  Circuit  Court,  had  been  living  in  illicit 
intercourse,  and  whom  he  had  married  at  a  house  four  or  five 
hundred  yards  distant  from  that  in  which  Tom  Isham  lived, 
just  before  the  fatal  rencontre  between  the  two  men  took 
place.  Defendant  and  Keziah  were,  it  seems,  on  their  way 
from  the  house  where  they  had  been  married,  to  some  other 
place,  to  which  they  were  going  on  horseback ;  and  passing 
along  the  road  by  Tom's  house,  they  stopped  at,  and  Keziah 
entered  it,  to  get  her  clothes ;  and  when  she  came  out,  after 
having,  perhaps,  told  her  father  of  the  marriage,  he  came 
out  also,  and  crossing  a  fence  around  his  house,  "  went  in 
the  direction  of  defendant."  "  Words  ensued  which  indi- 
cated that  a  combat  was  progressing  in  the  dark."  Tom  was 
killed,  "  being  stabbed  in  the  throat  by  a  knife."  A  broken 
rail,  also,  was  found  near  the  spot ;  but  "  the  evidence  tend- 
ing to  show  who  used  the  rail,  whether  defendant  or  de- 
ceased, was  conflicting.'* 
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Evidence,  on  the  part  of  the  State,  tended  to  show  that 
two  days  before  that  time,  deceased  had  threatened  to  have 
defendant  "  arrested  for  living  in  adultery  with  and  other- 
wise maltreating  the  said  Keziah  (his  daughter), 
and  had  insisted  on  defendant  marrying  her,  and  that  de- 
fendant had  said,  on  one  occasion,  that  he  would  marry  her 
and  put  an  end  to  this  '  fuss  and  growling.' " 

In  defense,  testimony  was  oflFered  "  tending  to  show  that 
the  said  Tom  Isham  was,  and  had  been,  living  in  adultery 
with  said  Keziah  "  (his  daughter),  "  and  was  opposed  to  her 
marrying  defendant,"  the  purpose  being  to  produce  the  be- 
lief that  he  was  moved  by  jealousy  on  account  of  the  mar- 
riage. 

We  think  that,  under  the  circumstances,  this  evidence 
should  have  been  admitted.  The  testimony  for  the  State 
tended  to  show,  on  the  part  of  deceased,  a  natural  and  just 
indignation  at  the  disgrace  brought  by  defendant  upon  his 
daughter,  and  a  desire  that  reparation  for  it  should  be  made 
b^  their  marriage ;  which  having  been  eflFected,  the  jury 
might  infer  that  the  feelings  with  which  deceased  went  to 
defendant  were  probably  friendly,  instead  of  hostile,  and 
that  the  conflict,  therefore,  was  brought  on  by  defendant,  in 
pursuance  of  the  threats  which,  according  to  the  evidence,  he 
had  previously  made,  and  to  gratify  the  animosity  he  had 
before  expressed.  The  deliberations  of  the  jury  in  this  mat- 
ter ought  to  have  been  made  with  correct  information  of  all 
the  facts  relating  to  it.  As  the  State's  witnesses  had  testi- 
fied that  deceased  desired  and  insisted  on  the  marriage, 
which  had  taken  place,  defendant  should  have  been  permit- 
ted to  prove  to  the  contrary,  that  deceased  was  opposed  to, 
and  exasperated  by  it,  and  the  reason  why,  if  such  was  the 
fact.  It  was  almost  immediately  after  that  event,  apparently 
as  a  consequence  of  it,  and  when  deceased  first  heard  of  it, 
that  the  conflict  in  the  dark  took  place.  And  it  not  having 
been  seen  by  any  witness  who  testified,  how  it  was  brought 
on,  all  the  facts  and  circumstances  connected  with  and  lead- 
ing up  to  the  rencontre  in  which  Tom  was  slain,  shquld  have 
been  submitted  to  the  jury,  for  the  purpose  of  enabling  them 
to  determine  correctly  the  degree  and  nature  of  defendant's 
responsibility. 

We  do  not  mean  to  intimate  that,  if  the  testimony  excluded 
had  been  submitted  to  the  jury,  they  ought  to  have  been  in- 
fluenced by  it  to  bring  in  a  verdict  less  severe.  It  is  for 
them  alone,  upon  a  consideration  of  all  the  evidence,  accord- 
ing to  the  law,  to  be  explained  to  them  by  the  presiding 
judge,  to  determine  the  degree  of  defendant  s  guilt ;  and  we 
think  the  excluded  testimony  tended  to  prove  facts  so  bear- 
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ing  upon  the  transaction  and  relevant  to  the  case,  as  to  enti^ 
tie  defendant  to  be  allowed  to  submit  it  to  the  jury. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded, 
and  the  defendant  remain  in  custody  until  discharged  by 
due  course  of  law. 


Bass  V.  The  State. 

Indictment  for  Wanton  Injury  to  Cattle. 

1.'  Averment  as  to  ownership  of  properly,  in  different  counts;  election. — In  an 
indictmeut  for  wanton  injury  to  stock,  or  other  similar  offense,  if  there  is  any 
doubt  as  to  the  ownership  of  the  property,  it  may  be  laid,  in  two  or  more 
counts,  in  different  persons ;  and  in  like  manner,  when  the  identity  of  the 
owner  is  known,  but  there  is  a  doubt  as  to  his  true  name,  it  would  not  bie  im' 
proper,  though  probably  unnecessary,  to  aver  it  in  different  forms,  in  separate 
counts.  But,  when  the  ownership  is  laid  in  two  or  more  persons,  in  separate 
counts,  and  the  evidence  adduced  on  the  trial  discloses  two  or  more  distinct 
offenses,  one  applicable  to  each  count,  a  case  of  election  is  presented,  and 
there  can  be  a  conviction  of  only  one  offense. 

2.  Form  of  judgment  on  conviction,  where  part  of  fine  goes  to  person  injured. 
In  a  criminal  prosecution  under  a  statute  which  gives  one-half  of  the  fine  to 
the  prosecutor,  or  person  injured  (as  under  Code,  $§  1409-10),  judgment 
should,  on  a  conviction,  be  rendered  in  favor  of  the  State,  for  the  use  of  the 
county,  for  the  whole  amount  of  the  fine,  to  be  collected  as  other  fines  on  con- 
victions of  misdemeanor.  There  is  no  authority  for  a  severance  of  the  judg- 
ment, nor  for  the  award  of  execution  as  in  civil  cases. 

3.  Unlawful  or  wanton  killing  or  injury  to  cattle,  &c.;  amount  of  fine ;  damage 
feasant  as  defense. — Under  the  statute  prohibiting  and  punishing  the  unlawful 

or  wanton  killing  or  injuring  of  stock,  &c.  (Code,  §§  4409-11),  it  is  provided 
that  the  defendant,  on  conviction,  "shall  be  fined  not  less  than  twice  the 
value  of  the  injury,"  &c. ;  yet  the  statute  declares  also,  that  if  the  cattle  were 
at  the  time  doing  damage  to  a  growing  crop,  in  a  field  inclosed  by  a  lawful 
fence,  that  fact  may  be  shown  "in  extenuation  or  justification  of  the  injury, 
as  the  jury  may  determine  ;''  and  the  effect  of  this  evidence  may  be  to  reduce 
the  fine,  at  the  discretion  of  the  jury,  below  the  minimum  fixed  by  the  statute. 

4.  Same;  same  — To  make  this  defense  available,  it  is  not  necessary  for  the 
defendant  to  show  that  the  owner  of  the  stock  pulled  down  his  fence,  and 
turned  the  cattle  on  his  growing  crop. 

# 

From  the  Circuit  Court  of  Sumter. 

Tried  before  the  Hon.  L.  E.  Smith. 

The  indictment  in  this  case  contained  two  counts ;  the  first 
charging  that  the  defendant  "  did  unlawfully  and  wantonly 
kill,  destroy,  or  injure  an  ox,  the  personal  property  of  Wil- 
liam H.  Saunders  ;"  and  the  second,  that  he  "  did  unlawfully 
or  wantonly  kill,  destroy,  or  injure  an  ox,  the  personal  prop^ 
erty  of  William  H.  Saunders,  jr."  The  defendant  demurred 
to  the  indictment,  because  it  did  not  aver  the  value  of  the 
ox,  and  because  it  did  not  aver  the  value  or  amount  of  the 
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injury ;  but  the  court  overruled  the  demurrer,  and  he  then 
pleaded  not  guilty.  On  the  trial,  as  appears  from  the  bill  of 
exceptions,  the  evidence  adduced  by  the  State  showed  that 
two  oxen  had  been  killed,  by  being  shot,  one  belonging  to 
Wilham  H.  Saunders,  and  the  other  to  William  H.  Saunders, 
jr.,  who  was  his  son  ;  and  the  evidence  tended  to  show  that 
they  were  purposely  killed  by  the  defendant,  because  they 
trespassed  upon  and  damaged  his  growing  crop  of  corn, 
which  was  in  a  field  adjoining  the  pasture  of  said  W.  H. 
Saunders,  where  the  oxen  run  with  his  other  cattle.  It  was 
shown  that  the  field  was  situated  within  the  district  where 
the  stock  law  was  of  force  ;  that  the  fence  inclosing  the  pas- 
ture was  old  and  rotten,  and  was  found  pulled  down,  or  had 
fallen  of  its  own  weight,  leaving  a  gap  through  which  the 
cattle  strayed  into  the  field  ;  but,  as  to  the  condition  of  the 
fence  at  that  point,  whether  it  appeared  to  have  been  pulled 
or  thrown  down,  or  to  have  fallen  of  its  own  weight,  there 
was  some  conflict  in  the  evidence.  The  field  adjoining  the 
pasture  belonged  to  one  Gould,  in  whose  employment  the 
defendant  was  working  as  a  laborer  in  making  the  crop ;  and 
said  Gould  testified,  on  the  part  of  the  defendant,  that  Saun- 
ders's cattle  were  in  the  habit  of  trespassing  on  his  crops, 
and  had  caused  him  mucb  damage ;  that  he  liad  frequently 
complained  to  launders  about  the  cattle,  and  had  been  told 
by  him  to  shoot  them  if  he  could  not  keep  them  out  of  his 
field.  Other  witnesses  testified  to  the  same  eflfect,  as  to  the 
trespassing  and  damage  done  by  the  cattle,  the  complaints 
about  it  iij  the  neighborhood,  and  the  permission  given  by 
Saunders  to  kill  them.  Saunders  testified,  that  the  oxen  were 
worth  $75  ;  while  the  evidence  for  the  defendant  showed, 
"  that  the  value  of  a  pair  of  oxen  ranged  from  $30  to  $60." 
This  is  about  the  substance  of  the  evidence,  all  of  which  is 
set  out  in  the  bill  of  exceptions.  "  The  court  charged  the 
jury,  among  other  things  :  *  It  is  only  in  cases  of  necessity 
that  a  person  is  justified,  under  this  law,  in  shooting  stock 
trespassing  on  his  crops.  I  will  illustrate  by  an  example. 
If  your  neighbor  were  to  pull  down  his  fence,  and. turn  his 
stock  in  on  your  crop,  then  you  would  be  justified  in  shoot- 
ing them.  If  the  defendant  shot  this  stock  without  its  being 
necessary,  he  would  be  guilty  as  charged."  The  verdict  aud 
judgment  are  set  out  in  the  opinion  of  the  court. 

Chapman  &  Smith,  for  the  defendant. — 1.  The  indictment 
should  have  alleged  the  value  of  the  stock,  or  the  extent  or 
amount  of  the  injury  to  them,  since  this  is  by  statute  made 
the  ba.sis  of  the  fine.  The  prosecution  is  partly  for  the 
benefit  of  the  person  injured,  and  is  a  quasi-civil  proceeding. 
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as  in  the  analogous  case  of  larceny. — Garner  v.  The  State,  8 
Porter,  447. 

2.  If  stock  is  injured  while  doing  damage  to  a  growing 
crop,  this  fact  shall  be  received  in  evidence  on  the  trial,  by 
the  express  words  of  the  statute,  "in  extenuation  or  justifi- 
cation of  the  commission  of  such  injury,  as  the  jury  may  de- 
termine." But  the  charge  of  the  court  limited  this  defense 
to  cases  of  necessity.  Necessity  will  justify  or  extenuate  any 
act,  even  the  taking  of  human  life,  and  is  not  within  the 
operation  of  this  statute. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  indictment  in  the  present  case  is  framed 
under  section  4409,  Code  of  1876.  It  contains  two  counts. 
The  first  charges,  that  the  accused  "  did  unlawfully  and  wan- 
tonly kill,  destroy,  or  injure  an  ox,  the  personal  property  of 
William  H.  Saunders."  The  second  employs  the  language, 
*'  did  unlawfully  or  wantonly  kill,  destroy,  or  injure  an  ox, 
the  personal  property  of  William  H.  Saunders,  jr."  This 
form  of  presentment  is  proper,  if  not  necessary,  when  a  doubt 
exists  as  to  the  ownership  of  the  property,  alleged  to  have 
been  killed  or  injured.  It  would  not  be  improper,  but  proba- 
bly unnecessary,  if  the  two  counts  were  intended  to  charge 
the  property  in  the  same  person,  and  a  doubt  existed  whether 
he  was  called  and  known  as  William  H.  Saunders,  or  William 
H.  Saunders,  jr.  Under  our  system  of  pleading,  an  addition, 
or  suffix  to  a  proper  name,  is  not  necessary. 

But  the  evidence  in  this  case  proves  that  William  H. 
Saunders  and  William  H.  Saunders,  jr.,  are  two  persons, 
father  and  son  ;  and  the  tendency  of  the  proof  is,  that  two 
oxen  were  killed ;  one  the  property  of  the  father,  and  the 
other  the  property  of  the  son.  There  was  a  general  verdict 
of  '•  guilty  as  charged  in  the  indictment,"  fixing  "  the  value 
of  the  oxen  at  fifty  dollars,"  and  assessing  the  fine  at  one 
hundred  dollars.  The  court  thereupon  adjudged,  "  that  the 
State  of  Alabama,  for  the  use  of  Sumter  county,  recover  of 
the  defendant  the  sum  of  fifty  dollars,  the  fine  assessed  by 
the  jury  against  Wm.  Bass,  together  with  the  costs  in  this 
behalf  expended,  and  for  which  execution  may  issue.  It  is 
further  considered  and  adjudged  by  the  court,  that  W.  H. 
Saunders,  sr.,  recover  of  Wm.  Bass  the  sum  of  twenty-five 
dollars,  being  one-half  the  value  of  the  oxen,  together  with 
the  costs  in  this  behalf  expended,  and  for  which  execution 
may  issue.  It  is  also  considered  by  the  court,  that  Wm.  H. 
Saunders,  jr.,  recover  of  Wm.  Bass  the  sum  of  twenty-five 
dollars,  one-half  the  value  of  the  oxen,  together  with  the 
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costs  in  this  behalf  expended,  and  for  which  execution  may 
issue."  This  was  a  parcelling  of  the  verdict,  rendering  three 
judgments  in  favor  of  three  separate  persons,  for  the  several 
parts  of  a  gross  finding  by  the  jury  ;  and  in  each  of  the  cases 
there  is  a  judgment,  and  execution  ordered,  for  the  costs  in 
this  behalf  expended.  This,  of  course,  includes  the  whole 
costs,  for  there  was  but  one  prosecution.  The  result  is,  that 
there  are  three  judgments  rendered,  each  for  the  whole  costs. 

A  second  noticeable  feature  of  this  case  is,  that  while  the 
verdict  of  the  jury  is  general,  and  does  not  ascertain  the 
separate  values  of  the  oxen,  the  judgment  assumes  that  the 
values  were  equal,  and  so  awards  to  each  owner  of  the  prop- 
erty destroyed  an  equal  part  of  the  fine  assessed.  Third,  the 
judgments  rendered  in  this  case  are  in  the  form  of  judgmeuts 
in  civil  suits,  to  be  enforced  by  common  writs  of  f^ri  facicui, 
instead  of  the  rule  applicable  to  State  prosecutions.  Now, 
while  on  a  conviction  in  this  case,  one-half  the  fine  will  go 
to  the  owner  of  the  animal  injured,  under  section  4410  of  the 
Code,  this  does  not  authorize  a  severance  of  tbe  judgment. 
The  judgment  should  have  been  rendered  in  favor  of  the 
State  of  Alabama,  for  the  use  of  Sumter  couuty,  for  the  whole 
finding  of  the  jury,  to  be  collected  as  other  fines  are  collected, 
on  convictions  of  misdemeanor.  The  division  of  the  money 
comes  afterwards.  ■. 

This,  if  the  onl}'  error  in  the  record,  might  be  here  cor- 
rected, and  the  proper  judgment  rendered.  But  another 
error  was  committed  on  the  trial,  which  it  is  our  duty  to 
notice.— Code  of  1876,  §  4990.  We  have  shown  above  that 
the  present  indictment  is  good,  and  that  it  is  not  a  misjoin- 
der of  counts  when,  in  one  count,  the  property  is  averred  to 
be  in  one  person,  while  in  the  other,  it  is  averred  to  be  in  a 
different  person.  But  when,  as  in  this  case,  the  several 
counts  charge  several  and  distinct  offenses,  in  unlawfully  and 
wantonly  killing  the  separate  property  of  two  or  more  per- 
sons, the  indictment,  not  only  in  form,  but  in  substance, 
charges  more  offenses  than  one.  In  such  case,  the  offense 
charged  being  a  misdemeanor,  there  can  not  be  a  conviction 
of  more  than  one  of  the  offenses.  The  doctrine  of  election 
applies  in  such  canes.— JVooster  v.  The  State,  55  Ala.  217. 
Applying  this  principle  to  the  present  case,  the  accused  can 
not,  under  this  indictment,  be  convicted  of  killing  more  than 
one  of  the  oxen. 

The  statute  under  which  this  indictment  was  found,  ap- 
proved February  .-{d,  1877  (Pamph.  Acts,  130),  creates  a  mis- 
demeanor, out  of  what  had  theretofore  been  a  civil  trespass. 
Code  of  1876,  §§  4409,  4410,  4411.  The  third  section  of  the 
act,  constituting  the  section  of  the  Code  last  named,  pro- 
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vides,  that  "  if  the  stock  named  in  the  second  preceding  sec-' 
tion  is  injured  while  doing  damage  to  any  growing  crop  in- 
closed by  a  lawful  fence,  or,  where  stock  laws  prevail,  the 
fields  of  which  are  cultivated  without  a  fence,  and  the  ani- 
mal injured  has  broken  over  said  fence,  or  entered  upon  such 
lands  and  trespassed  upon  the  crop,  the  evidence  of  this 
fact  shall  be  received  upon  the  trial,  in  extenuation  or  justi- 
fication of  the  commission  of  such  injury,  as  the  jury  may 
determine."  The  section  referred  to  as  'second  preceding,' 
is  4409  of  the  Code.  That  section  declares,  that  any 
offender  against  its  provisions  must  "  be  fined  not  less  than 
twice  the  value  of  the  injury,"  &c.;  and  section  4410  declares, 
that  "  one  half  of  the  fine  shall  go  to  the  owner  of  the  prop- 
erty." Section  4411  provides  what  shall  be  received  in  evi- 
dence (enumerated  above)  "  in  extenuation  or  justification  of 
the  commission  of  the  injury."  Now,  evidence  of  the  facts 
enumerated,  if  given,  would  be  authority  for  the  jury,  if  they 
so  determined,  to  reduce  the  fine  below  the  minimum  de- 
clared in  section  4409,  or  to  acquit  the  defendant  altogether. 
Such  is  the  import  of  the  language,  "in  extenuation  or  justi- 
fication." It  is  a  question  entirely  for  the  jury  to  determine, 
to  what  extent,  if  any,  the  offense  is  extenuated,  or  whether 
or  not  it  is  excused  by  such  facts.  If  the  jury  determine 
that  the  act  is  excused  by  the  trespass  the  stock  is  commit- 
ting to  a  growing  crop,  and  on  that  account  acquit  the  de- 
fendant, they  only  do  what  the  statute  empowers  them  to  do. 
So,  if  for  the  same  reason,  the  jury  determine  the  offeuse  is 
extenuated,  and  they  assess  a  fine  at  less  than  "twice  the 
value  of  the  injury  to  the  animal,"  they  are  within  the  terms 
of  the  statute.  When  parties,  whose  stock  has  been  killed 
or  injured  while  trespassing  on  another's  growing  crop,  elect 
to  proceed  by  indictment  under  this  statute,  rather  than  by 
a  civil  action  of  trespass  to  redress  the  grievance,  they  take 
upon  themselves  the  risk  of  having  the  jury  extenuate  or 
excuse  the  offense,  if  the  facts  bring  the  case  within  the 
terms  of  §  4411,  copied  above.  It  is  a  question  of  enlighten- 
ed discretion  for  the  jury,  which  they  should  exercise  for  the 
public  welfare,  in  view  of  all  the  attendant  circumstances. 

Under  these  rules,  the  charge  of  the  court  excepted  to  can 
not  be  vindicated.  The  effect  of  that  charge  was,  that  un- 
less the  owner  of  the  stock  pulled  down  the  defendant's 
fence,  and  turned  his  stock  on  the  defendant's  crop,  then  the 
defendant  would  be  guilty  as  charged,  if  he  killed  the  oxen. 
This  is  not  a  fair  interpretation  of  the  statute,  as  we  have 
shown  above. 

Eeversed  and  remanded.  Let  the  defendant  remain  in 
custody,  until  discharged  by  due  course  of  law. 

Vol.  lxtd. 
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Peterson  v.  The  State. 

Indictment  for  Carrying  Concealed  Weapons. 

1.  Admission  as  to  testim»ny  of  abseni  witiiesses.  — Od  application  for  a  oon- 
tinaanoe  in  a  criminal  case  by  the  defendant,  on  acconnt  of  the  absence  of 
material  witnesses,  the  coort  may,  in  its  discretion,  require  the  State  to  admit 
the  truth  of  the  facts  proposed  to  be  proved  by  the  absent  witnesses,  or  simply 
to  admit  that  the  witnesses,  if  present,  would  testify  to  the  facts  as  stated  ; 
but,  whether  the  admission  be  in  either  form,  it  is  equally  conclosive  for  the 
purposes  of  the  trial. 

2.  iSam«  — If  one  oT  the  absent  w^itnessee  shonld  come  into  court,  and  be 
examined  daring  the  trial,  a  contradiction,  or  inconsistency,  between  bis  tes- 
timony and  the  admission  as  to  what  his  testimony  would  be,  is  immaterial, 
and  cannot  be  considered  by  the  jury  in  determining  the  effect  of  the  admis- 
sion as  to  the  testimony  of  the  other  absent  witnesses. 

From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

The  defendant  in  this  case  was  indicted  for  carrying  con- 
cealed weapons.  On  his  trial,  as  appears  from  the  bill  of 
exceptions,  the  State  introduced  as  witnesses  two  police  offi- 
cers of  the  city  of  Montgomery,  who  testified,  in  substance, 
that  the  defendant  was  arrested  for  disorderly  conduct  on  a 
day  named,  and  carried  to  the  head-quarters  of  the  police ; 
and  that,  on  searching  him,  they  found  a  pistol  concealed 
about  his  person,  being  carried  in  a  belt  around  his  waist, 
under  his  coat  and  vest.  The  defendant  then  oflfered  in  evi- 
dence an  admission  by  the  State  as  to  the  testimony  of  sev- 
eral absent  witnesses,  on  account  of  whose  absence  the  de- 
fendant had  asked  a  continuance,  stating  in  his  affidavit  what 
he  expected  to  prove  by  them  ;  "  which  was  admitted  by  the 
State,  to  the  effect  that  said  witnesses,  if  they  were  present 
in  court,  would  testify  to  the  matters  therein  set  forth." 
The  substance  of  the  testimony  of  these  witnesses,  as  stated 
in  the  affidavit,  was  to  the  effect  that,  a  short  time  before  the 
defendant's  arrest  on  the  occasion  mentioned,  they  had 
heard  threats  made  against  him  by  certain  persons,  with 
whom  he  had  had  some  trouble,  caused  by  their  disorderly 
conduct  at  a  church  meeting,  had  communicated  these  threats 
to  the  defendant,  and  saw  him  carrying  his  pistol  openly  and 
unconcealed  at  the  time  of  his  arrest  oy  the  police  officer. 
One  of  these  witnesses  was  named  Harriet  Reddick,  who 
appeared  in  court  during  the  trial,  "  after  said  showing  was 
made,"  and  testified  that,  on  the  day  mentioned,  she  saw  the 
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defendant  about  the  middle  of  the  day,  with  the  pistol  belted 
around,  displaying  the  handle,  but  that  she  did  not  see  him 
at  the  time  of  his  arrest ;  also,  to  the  threats,  &c.,  as  stated 
in  the  affidavit.  In  reference  to  this  inconsistency  in  the 
testimony,  the  court  charged  the  jury  as  follows  :  "  If  the 
jury  find  that  a  material  part  of  the  defendant's  affidavit,  in 
evidence  in  this  case,  has  been  contradicted  by  one  of  the 
witnesses  named  in  said  affidavit,  then  the  jury  may  look  at 
this  contradiction,  in  connection  with  all  the  evidence  in  the 
case,  as  to  whether  or  not  they  will  give  credence  to  any  por- 
tion of  said  affidavit."  To  this  charge,  with  others,  the  de- 
fendant excepted. 

J.  GiNDRAT  Winter,  for  the  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — The  continuance  of  causes,  civil  or 
criminal,  rests  in  the  sound  discretion  of  the  primary  court, 
and  its  action  will  not  be  revised  on  error.  When,  without 
laches  on  his  part,  the  defendant  in  a  criminal  case  is  not 
prepared  for  trial,  because  of  the  absence  of  witnesses,  the 
practice  has  been,  if  there  is  no  reason  to  suspect  that  delay 
is  the  object,  on  an  affidavit  of  the  facts,  which  discloses  the 
materiality  of  the  evidence,  to  grant  a  continuance,  or  to  put 
the  State  on  an  admission  of  its  truth,  or  an  admission  that 
the  witnesses,  if  personally  present,  would  testify  to  the  facts 
stated.  The  court,  in  its  discretion,  may  adopt  either  course, 
as  the  particular  circumstances  may  disclose  that  the  one  or 
the  other  is  the  more  promotive  of  the  ends  of  justice.  If 
an  admission  of  the  truth  of  the  evidence  is  made,  no  evi- 
dence in  contradiction  of  it  can  be  received.  But  if,  as  in 
the  present  case,  the  admission  is  simply  that,  if  the  wit- 
nesses were  personally  present,  they  would  testify  to  the 
facts  stated,  evidence  in  contradiction  must  be  received. 
The  affidavit  of  the  facts  the  witnesses  would  prove,  stands 
in  the  place,  and  is  the  substitute  for  the  oral  testimony,  the 
witnesses  would  give  if  personally  present.  The  witness 
being  personally  present,  the  evidence  given  by  him  would 
be  subject  to  contradiction,  and  the  substitute  for  that  evi- 
dence is  equally  open  to  contradiction,  unless  the  State  has 
been  compelled  to  an  absolute,  unqualified  admission  of  its 
truth. — Starr  v.  The  State,  25  Ala.  49;  Olds  v.  Commonwealth, 
3  A.  K.  Marsh.  467. 

But  it  is  the  evidence  of  the  witnesses,  and  not  the  truth 
of  the  affidavit,  that  if  personally  present  they  would  testify 
as  stated,  which  is  open  to  contradiction.     The  State  admits 
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conclusively  the  truth  of  the  affidavit — admits  conclusively, 
that  the  witnesses,  if  present,  would  give  the  evidence ;  and 
whether  they  would  give  it  or  not,  can  never  become  an  in- 
quiry for  the  jury.  The  City  Court  manifestly  erred,  in  in- 
structing the  jury  that,  if  a  material  part  of  the  affidavit  for 
a  continuance  had  been  contradicted  oy  one  of  the  witnesses 
named  in  it,  they  could  look  to  such  contradiction,  in  deter- 
mining whether  they  would  credit  any  part  of  it.  The  State 
had  admitted  the  witnesses  would  testify  as  stated  in  the 
affidavit ;  and  whether  the  admission  was  true  in  fact,  or  not, 
the  jury  could  not  inquire.  Its  force  and  effect  as  to  the 
absent  witnesses  could  not  be  lessened  or  qualified,  because, 
during  the  progress  of  the  trial,  one  of  these  witnesses  ap- 
peared, and  did  not  give  the  evidence  supposed.  The  only 
effect  of  his  appearance  and  testifying  was  to  blot  out  the 
admission  as  to  his  e\idence,  leaving  it  of  full  force  as  to  the 
witnesses  who  did  not  appear.  The  inconsistency  of  the 
evidence  it  is  admitted  the  absent  witnesses  would  give,  with 
the  other  evidence  in  the  cause,  is  a  fact  which  the  jury  may 
consider  in  determining  its  credibility  and  weight ;  as  the 
inconsistency  of  the  other  evidence  with  that  of  the  absent 
witnesses  is  to  be  considered,  in  determining  its  credibility 
and  weight.  To  avoid  a  continuance,  the  State  voluntarily 
admitted,  that  the  absent  witnesses,  if  personally  present , 
would  testify  to  the  facts  stated ;  and  that  admission  was 
binding  upon  it,  throughout  the  progress  of  the  trial. 

This  error  compels  a  reversal  of  the  judgment.  It  is  not 
necessary  to  discuss  the  other  instructions  to  which  excep- 
tions were  reserved. 

Reversed  and  remanded.  The  prisoner  wiU  remain  in  cus- 
tody, until  discharged  by  due  course  of  law. 


.    Stone  V.  The  State. 

Indictment  for  Burglary. 

1.  HufUcimcy  of  itvlidmerd,  in  description  of  buikling  broken  atul  ejdered.—Xn 
indictment  which  charges  that  the  accused  broke  and  entered  "a  Kin-hoose, 
the  property  of  W.  R.,  in  which  was  kept,  f(»r  nm,  sale,  or  deposit,  »o«d-oot- 
toii,  ft  thing  of  value,*'  Ac.,  is  sufficient,  without  an  additional  averment  that 
the  giu-house  was  specially  constructed  for  the  use  to  whic^  it  was  applied. 
Under  the  sbUute  (Code,  §  4343).  only  structures  of  a  temporary  character, 
erected  for  special  purposes  or  occasions,  require  such  additional  descriptive 

2.  Burglary;  bnakiiyj  and  entering.— Tho  two  rooms  of  a  gin-hoose,  which. 
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had  not  been  used  as  such  for  two  years  or  more,  being  separated  by  a  parti- 
tion in  which  an  opening  was  left,  not  for  ingress  or  egress,  but  for  the  pas- 
sage of  the  cotton  from  the  gin  (when  running)  into  the  lint-room;  and  being 
used  and  occupied  by  two  different  persons,  each  having  the  key  to  the  door  of 
his  own  room;  if  one  of  them  enters  the  room  of  the  other,  through  the  said 
opening,  with  the  intent  to  steal  his  seed-cotton  stored  therein,  he  is  not  guilty 
of  burglary,  though  he  opened  and  entered  the  door  of  his  own  room,  with 
the  intent  to  pass  through  the  opening  and  steal  the  cotton  in  the  other  room, 
and  carried  his  intent  into  execution. 

From  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  John  Henderson. 

The  defendant  was  indicted  under  the  statute  against 
burglary,  which  is  in  the  following  words  :  "  Any  person 
who,  either  in  the  night  or  day  time,  with  intent  to  steal,  or 
to  commit  a  felony,  breaks  into  and  enters  a  dwelling-house, 
or  any  building,  structure,  or  inclosure  within  the  curtilage 
of  a  dwelling-house,  though  not  forming  a  part  thereof ;  or 
into  any  shop,  store,  ware-house,  or  other  building,  structure, 
or  inclosure  in  which  any  goods,  merchandise,  or  other  val- 
uable thing  is  kept,  for  use,  sale,  or  deposit,  provided  such 
structure  or  inclosure,  other  than  a  shop,  store,  ware-house, 
or  building,  is  specially  constructed  or  made  to  keep  such 
goods,  merchandise,  or  other  valuable  thing,  is  guilty  of 
burglary,"  &g.  The  indictment  charged,  in  a  single  count, 
that  the  defendant  "broke  into  and  entered  the  gin-house  of 
William  R.  Stone,  in  which  was  kept,  for  use,  sale,  or  de- 
posit, seed-cotton,  a  thing  of  value,  the  property  of  William 
Boberson,  with  the  intent  to  steal ;  against  the  peace,"  <fec. 
The  defendant  demurred  to  the  indictment,  but  the  record 
does  not  show  what  causes  of  demurrer,  if  any,  were 
specially  assigned.  The  court  overruled  the  demurrer,  and 
the  defendant  then  pleaded  not  guilty ;  on  which  plea  issue 
was  joined,  and  a  trial  had. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
State  introduced  William  Stone  as  a  witness,  who  was  the 
owner  of  the  gin-house  alleged  to  have  been  broken  and 
entered,  and  who  thus  described  it :  "It  was  an  old-fash- 
ioned gin-house,  set  up  on  props  some  feet  from  the  ground, 
with  two  rooms  to  it ;  one  of  which  had  formerly  been  used 
as  a  lint-room,  and  the  other  as  a  gin-room.  At  the  time  of 
the  alleged  breaking,  one  of  the  rooms  (the  lint-room),  which 
was  a  long,  narrow  room,  was  in  the  possession,  and  under 
the  control  of  William  Robinson  (?)  a  tenant  on  the  place  of 
witness,  who  used  the  same  for  the  purpose  of  storing  his 
(Robinson's)  cotton  therein.  This  room  had  a  window  in 
one  end,  fastened  on  the  inside  with  a  wooden  pin  ;  and  it 
also  had  a  door  at  one  side,  which  was  kept  locked,  and 

William   Robinson  carried   the  key.    At  the  time  of  the 
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alleged  breaking,  said  Robinson  bad  a  considerable  quantity 
of  seed-cotton  stored  in  the  end  of  the  room  opposite  from 
the  end  containing  the  window.  It  was  piled  up  in  a  regu- 
lar and  orderly  way.  At  the  time  of  the  alleged  breaking, 
Robinson  was  using  said  room  as  a  cotton-room.  Witness 
had  not  himself  used  the  gin-house  for  several  years  prior  to 
that  time.  The  other  room,  which  had  formerly  been  used 
as  a  gin-room,  was  opposite  to  the  lint-room,  and  separated 
from  it  by  a  partition,  making  each  a  separate  and  distinct 
apartment.  This  room  also  had  a  door  opening  out  into  the 
gin-house  lot.  It  was  in  the  possession,  and  under  the  con- 
trol of  defendant,  who  was  also  a  tenant  on  witness'  place, 
and  who  used  the  same  for  the  purpose  of  storing  his  cotton 
therein.  At  the  time  of  the  allegea  breaking,  defendant  was 
using  this  room  as  a  cotton-house,  had  cotton  stored  therein, 
and  carried  the  key  to  the  door  opening  into  said  room.  The 
partition  between  the  two  rooms  was  a  solid  one,  with  no 
door  or  window  therein ;  but  there  was  a  hole  in  it,  large 
enough  for  a  man  to  crawl  through,  which  was  made  in  the 
partition  wall  for  the  purpose  of  permitting  the  cotton  to 
pass  from  tbe  gin,  when  it  was  used  for  that  purpose,  down 
into  the  lint-room."     * 

William  Robinson,  as  a  witness  for  the  State,  testified  to 
the  loss  or  larceny  of  his  cotton  from  the  lint-room,  and  de- 
scribed the  appearance  and  condition  of  the  room  when  he 
examined  it,  in  November,  1876,  a  day  or  two  after  the  lar- 
ceny ;  the  appearances  indicating  that  the  cotton  had  been 
carried  to  the  window  and  through  it,  where  it  was  put  into 
a  wagon,  which  was  then  driven  oflf ;  and  in  these  particulars 
his  testimony  was  corroborated  by  the  former  witness  (Wil- 
liam Stone),  who  was  with  him  at  the  time.  "Said  Robin- 
son testified,  that  he  kept  the  window  fastened  from  the  in- 
side with  a  wooden  pin,  and  also  kept  the  door  locked,  and 
carried  the  key  himself ;  that  the  last  time  he  left  his  cotton- 
house,  before  he  missed  any  cotton,  he  fastened  the  window 
securely  on  the  inside,  and  locked  the  door  as  usual ;  that 
when  next  he  saw  it,  and  missed  the  cotton,  he  found  the 
door  locked  as  usual,  but,  on  closer  investigation,  found  that 
the  wooden  pin  holding  the  window  had  been  removed,  and 
the  window  was  unfastened ;  that  there  was  a  hole  in  the 
partition  between  his  cotton-house  and  the  defendant's,  large 
enough  for  a  man  to  crawl  through  easily ;  that  the  defen- 
dant carried  the  key  to  his  own  cotton-house,  which  had  a 
door  opening  into  the  lot."  This  witness  also  stated  facts 
strongly  tending  to  show  that  the  defendant  was  the  person 
who  had  entered  the  room  by  night  and  carried  oflF  the  cot- 
ton ;  and  in  these  facts  be  was  corroborated  by  the  testimony 
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of  other  witnesses.     The  only  evidence  offered  by  the  de- 
fendant tended  to  prove  an  alibi. 

"The  above  being  all  the  evidence  in  the  case,  the  court 
charged  the  jury,  ex  rnero  motu,  as  follows :  'If  the  jury  be- 
lieve, from  the  evidence,  that  the  defendant  had  the  posses- 
sion and  control  of  the  cotton-house  adjoining  that  of  Eob- 
inson,  and  entered  his  own  cotton-house,  by  means  of  a  key 
which  he  carried,  with  the  intent  to  steal,  and  then  crawled 
through  the  hole  in  the  partition  between  the  two  houses, 
and,  after  being  in  Eobinson's  cotton-house,  opened  the  win- 
dow from  the  inside,  and  stole  and  carried  away  Eobinson's 
cotton  ;  then  the  law  would  consider  the  unlocking  and  enter- 
ing through  his  own  door  a  sufficient  breaking  to  constitute 
a  burglary,  if  the  other  elements  of  the  offense  are  made  out 
to  the  satisfaction  of  the  jury  beyond  all  reasonable  doubt.' 
To  this  charge,  and  to  each  separate  part  thereof,  the  de- 
fendant excepted";  and  he  then  requested  the  court  to  in- 
struct the  jury,  in  effect,  that  if  the  defendant  had  control  of 
the  room  adjoining  Eobinson's,  and  entered  Eobinson's 
room  through  the  hole  in  the  partition,  and  opened  the  win- 
dow of  this  room  from  the  inside,  and  carried  away  the  cot- 
ton through  the  window,  this  was  not  such  a  breaking  as 
would  constitute  burglary.  The  court  refused  to  give  this 
charge,  and  the  defendant  excepted  to  its  refusal. 

BowDON  &,  Knox,  for  the  defendant. — 1.  A  gin-house  is 
not  ejusdem  generis  with  shop,  store,  or  warehouse ;  and 
hence,  to  constitute  the  offense  denounced  by  the  statute,  it 
must,  by  proper  averment,  be  brought  within  the  terms  of 
the  proviso. — Code,  §  4343;  State  v.  Raifoid,  7  Porter,  101 ; 
Johnson  v.  State,  32  Ala.  583. 

2.  There  was  a  fatal  variance  between  the  averment  and 
proof,  as  to  the  ownership  of  the  building,  or  room,  said  to 
have  been  broken  and  entered.  The  ownership  should  have 
been  laid  in  Eobinson. — 2  Eussell  on  Crimes,  3d  Amer.  ed., 
30 ;  2  Wharton's  Crim  Law,  §§  1586-7  ;  2  East,  P.  C.  §  500  ; 
Wehh  V.  State,  52  Ala.  422. 

3.  The  court  erred  in  the  charge  given,  and  in  the  refusal 
of  the  charge  asked.  The  defendant  was  not  guilty  of  any 
offense  in  opening  the  door  and  entering  his  own  room  ;  and 
if  he  afterwards  entered  Eobinson's  room,  through  the  hole 
in  the  partition,  though  with  the  intent  to  steal  his  cotton, 
this  was  not  a  breaking  in  law,  and  he  was  not  guilty  of 
burglary.— 4  Bla.  Com.  226  ;  2  Eussell  on  Crimes,  2-3,  27,  31 ; 
1  Hale's  P.  C.  §  554 ;  2  East's  P.  C.  c.  15,  p.  506  ;  2  Bishop's 
Crim.  Law,  §§  109-11 ;  2  Wharton's  Crim.  Law,  §  1591. 
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H.  C.  Tompkins,  Attorney-General,  for  th  e  State. — 1.  A 
gin-house  is  a  "building"  within  the  words  of  the  statute, 
and  is  not  a  "structure  or  inclosure"  within  the  terms  of  the 
proviso.  Hence,  no  additional  descriptive  averment  of  it 
was  necessary  in  the  indictment. 

2.  The  aperture  in  the  partition  wall  between  the  two 
rooms  was  necessary  for  the  purposes  for  which  the  building 
was  erected ;  without  it  the  building  could  not  be  conven- 
iently used  as  a  gin-honse.  It  was  as  necessary  as  a  chim- 
ney in  any  other  house ;  and  an  entry  through  it,  with  intent 
to  steal,  was  in  law  a  breaking.  — State  v.  Willis,  7  Jones,  N. 
C.  190 ;  Clark's  Manual,  §§  839-41,  and  cases  cited. 

MANNING,  J. — A  gin-house  is  not  one  of  those  structures 
or  inclosures,  "otiier  than  a  shop,  store,  warehouse,  or  build- 
ing" which  may  be  the  subject  of  burglary,  according  to  sec- 
tion 4343  of  the  Code  of  1876,  only  when  "specially  con- 
structed or  made  to  keep  such  goods,  merchandise,  or  other 
valuable  thing,"  as  must  be  contained  therein  at  the  time  of 
being  broken  into  with  a  larcenous  or  felonious  intent.  A 
gin-house  is  an  edifice  which,  like  a  barn,  is  of  a  permanent 
and  substantial  kind,  and  is  well  known  in  communities 
where  cotton  is  grown,  as  the  building  to  which  seed-cotton 
is  carried  from  the  field,  and  where  the  seeds  are  separated 
by  the  machine  called  a  gin,  from  the  lint,  or  wool.  It  was, 
therefore,  not  necessary  it  should  be  described  in  the  indict- 
ment as  "specially  constructed  or  made,"  for  the  use  to  which 
it  was  put.  The  structures  that  must  be  thus  described,  are 
those  of  a  temporary  character,  erected  for  special  purposes 
or  occasions.  The  demurrer  to  the  indictment  was,  there- 
fore, properly  overruled. 

2.  The  two  rooms  of  the  gin-house,  which  was  no  longer 
used  for  the  ginning  of  cotton,  were  externally  accessible 
through  separate  doors  ;  and  in  the  partition  between  them, 
there  was  no  opening  intended  to  be  used  for  ingress  and 
egress.  But  the  hole  in  it,  through  which  the  lint-cotton  as 
expelled  from  the  gin,  when  that  should  be  in  operation,  was 
intended  to  pass,  was  large  enough  to  permit  a  man  to  crawl 
through.  No  such  breaking  as  is  requisite  to  constitute 
burglary  was,  therefore,  committed  in  a  man's  passing 
through  this  hole  from  the  gin-room,  which  was  in  the  law- 
ful control  of  Robinson,  and  of  which  he  had  the  door-key. 
It  could  not  be  regarded  like  the  case  of  an  entering  by  a 
chimney,  because  a  gin  had  not  been  used  in  the  building  for 
two  or  more  years,  and  the  two  rooms  were  now  put  to  sepa- 
rate uses,  and  in  charge  of  difi'erent  persons. 

Nor  was  defendant  guilty  of  burglary— house-breaking — 


120  SUPREME  COURT  ^ec  Te«n 

[Ashworth  v.  The  State.] 

by  opening  the  door  of  the  room  of  which  he  had  the  key 
and  lawful  use,  and  entering  therein,  though  he  did  so  with 
the  intent  to  pass  through  the  hole  mentioned,  and  did  pass 
through  it,  into  Robinson's  room,  and  steal  thence  his  cot- 
ton. He  could  not  commit  the  offense  of  house-breaking, 
by  entering  the  part  of  the  house  of  which  he  had  the  use 
and  control,  though  he  did  so  to  enable  him  the  better  to 
commit  a  larceny  of  the  property  of  another  person.  It  is 
for  the  larceny  he  should,  in  such  a  case,  be  indicted. 

Let  the  judgment  of  the  Circuit  Court  be  reversed,  and  the 
cause  remanded.  The  defendant  must  remain  in  custody, 
until  discharged  by  due  course  of  law. 


Ashworth  v.  The  State. 

Indictment  for   Wanton  Injury  to  Stock. 

1.  Indorsement  of  prosecutor's  name  on  indictment. — Although  the  statute 
declares  that,  for  the  unlawful  or  wanton  killing  disabling,  or  injuring  certain 
animals  named,  "no  bill  of  indictment  shall  be  found,  or  prosecution  main- 
tained, except  upon  the  complaint  of  the  owner  of  the  stock,  or  his  lawful 
agent"  (Code,  §§  4409-10);  yet  it  does  not  require  the  record  to  show  affirma- 
tively that  the  complaint  was  made  by.  the  owner,  or  by  his  lawful  agent ;  and 
an  indictment  will  not  be  struck  from  the  files,  on  motion,  because  the  name 
of  the  owner  is  not  indorsed  on  it  as  prosecutor,  although  it  would  be  quashed, 
on  motion  and  proof,  if  it  was  preferred  without  the  necessary  complaint. 

2.  Jxistification  under  verbal  license;  charge  as  to. — When  the  defendant,  in  a 
prosecution  under  this  statute,  justifies  the  killing  under  a  verbal  license  or 
authority  from  the  owner,  and  the  language  relied  on  as  conferring  such  license 
is  doubtful  and  ambiguous,  it  should  be  loft  to  the  jury  to  determine  its  mean- 
ing ;  and  a  charge  asked,  assuming  that  the  language  used  conferred  such 
authority,  is  properly  refused . 

3.  Value  of  animal  killed,  or  damage  to  owner. — The  value  of  the  animal 
killed  or  injured,  or  the  amount  of  the  damage  to  the  owner,  though  material 
in  fixing  the  amount  of  the  fine,  has  no  bearing  on  the  question  of  guilt  vel  non; 
consequently,  a  charge  which  instructs  the  jury  that,  "if  the  owner  has  sus- 
tained no  damage,  they  must  acquit  the  defendant,"  is  properly  refused. 

4.  Tender  of  compensation. — When  the  defendant  sets  up  a  tender  of  com- 
pensation before  the  commencement  of  the  prosecution,  as  authorized  by  the 
statute  (§  4411),  he  must  show  an  actual  tender,  or  an  excuse  for  not  making 
a  tender,  which  is  good  and  sufficient  under  the  general  law  of  tender,  and 
must  bring  the  money  into  court.  That  the  owner  claimed  more  than  the 
defendant  thought  was  full  compensation,  or  refused  to  say  what  he  would 
accept,  is  no  excuse  for  not  making  a  tender.  It  is  the  defendant's  duty  to 
tender  a  sufficient  sum,  and,  if  not  accepted,  he  must  determine  the  amount 
at  his  own  risk. 

From  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  Geo.  H.  Ceaig. 

The  indictment  in  this  case  charged,  in  the  first  count,  that 
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the  defendant,  WilKam  Ash  worth,  "  unlawfully  or  wantonly 
killed  an  ox,  of  the  value  of  twenty-five  dollars,  the  personal 
property  of  James  Cook  ;"  and  in  the  second,  that  he  "  did 
unlawfully  or  wantonly  kill,  disable,  disfigure,  destroy,  or 
injure  an  ox,"  &c.,  the  property  of  said  Cook.  The  defendant 
moved  the  court  to  strike  the  indictment  from  the  files,  "  be- 
cause, when  said  indictment  was  filed  in  court,  *  No  prose- 
cutor' was  marked  on  it."  It  was  admitted,  on  the  hearinc 
of  this  motion,  "that  no  prosecutor' was  marked  on  saia 
indictment  when  it  was  filed  in  court ;  and  that  the  grand 
jury  had  instructed  the  solicitor  to  mark  the  name  of  James 
"Cook  on  it  as  prosecutor,  and  had  refused  to  find  the  indict- 
ment until  said  Cook  had  consented  to  be  marked  as  prose- 
cutor." The  court  overruled  the  motion,  and  the  defendant 
excepted ;  and  he  then  pleaded  not  guilty,  on  which  plea  issue 
was  joined. 

On  the  trial,  James  Cook  was  introduced  as  a  witness  for 
the  State,  "  and  testified  in  substance  as  follows  :  Defendant 
did  shoot  and  kill  an  ox,  the  property  of  witness,  within 
twelve  months  before  the  finding  of  the  indictment,  and  in 
said  comjty.  The  ox  was  at  the  time  in  the  field  of  defend- 
ant's father,  and  had  destroyed  a  large  portion  of  defendant's 
oat  crop,  said  oats  growing  in  a  field  surrounded  by  a  fence 
four  or  four  and  a  half  feet  high.  Defendant  drove  the  ox 
three  times  from  the  oat  field  back  to  witness,  with  the  request 
that  he  be  kept  out  of  the  field ;  and  on  the  third  time  the 
following  conversation  occurred  :  Defendant  said :  *  Mr.  Cook, 
here  is  your  ox  again  ;  what  do  you  intend  to  do  with  him?' 
Witness  replied :  '  I  don't  intend  to  do  any  thing  with  him.' 
Defendant  then  said  :  '  If  you  don't  do  something  with  him, 
I  will ;  I  do  not  expect  to  let  him  eat.any  more  of  my  oats.' 
Witness  replied  :  'You  had  better  kill  him,  if  you  are  able 
to  pay  for  him.'  Defendant  then  said  :  *  I  do  not  wish  to 
hurt  the  ox,  but  I  am  able  to  pay  for  him,  and  I  will  kill  him 
if  he  gets  back  in  my  oats.'  Witness  then  said  :  '  Be  certain 
that  you  can  pay  for  him,  and  then  kill  him  and  be  d — d. 
I  am  an  easy  mule  to  lead,  but  a  d — d  hard  one  to  drive.' 
Defendant  said  :  '  I  can  pay  for  the  ox  ;  and  if  he  gets  in  my 
oats  again,  I  will  kill  him,  and  then  pay  for  him.'  The  ox 
a^ain  entered  the  field,  and  the  defendant  shot  and  killed 
him  while  trespassing  on  the  oats.  Defendant  went  imme- 
diately to  the  house  of  witness,  and  told,  him  that  he  had 
killed  the  ox.  Witness  took  possession  of  the  ox,  sold  a  part 
as  beef,  and  ate  a  part  with  his  family ;  and  he  had  the  hide. 
It  was  proved,  also,  by  said  Cook,  that  the  ox  was  an  inferior 
work  ox ;  and  by  other  witnesses,  that  it  was  a  bad  jumping 
animal,  and  had  jumped  a  twelve-rail  fence  with  a  rider.     It 
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was  proved  that  defendant,  by  his  father,  told  Cook  that  he 
would  pay  whatever  the  ox  was  worth  before  prosecution, 
and  asked  what  he  valued  him  at ;  that  Cook  charged  thirty 
dollars  as  the  value  of  the  ox,  which  amount  defendant  refused 
to  pay,  but  proposed  to  allow  disinterested  parties  to  value 
the  ox,  and  he  would  pay  such  value ;  but  Cook  refused  to 
agree  to  this  proposition.  Said  Cook  swore  to  the  jury  that 
the  ox  was  of  less  value  than  he  had  charged  defendant, 
when  he  (defendant),  by  his  father,  proposed  to  pay  for  the 
ox ;  that  no  further  ojBfer  to  pay  for  the  ox,  or  tender  of  pay- 
ment, was  made.  As  to  the  value  of  the  ox,  the  testimony 
was  conflicting ;  but  the  jury  trying  the  case  assessed  the " 
value  at  ten  dollars,  and  no  witness  placed  it  as  high  as  thirty 
dollars.  It  was  further  proved,  also,  that  the  defendant  has 
been  willing  and  able  at  all  times  to  pay  full  value  for  the  ox, 
but  had  not  offered  to  do  so  further  than  as  above  stated ; 
and  that  he  was  an  obedient  and  dutiful  son,  and  an  honest, 
indusfcrious,  and  obedient  boy. 

"  The  testimony  above  set  out  being  before  the  jury,  the 
defendant  requested  the  court,  in  writing,  to  charge  the  jury  : 

"  1.  If  the  jury  believe,  from  the  evidence,  that  James 
Cook  has  sustained  no  damage,  they  must  acquit  the  de- 
fendant. 

"  %  If  the  jury  believe,  from  the  evidence,  that  James 
Cook  was  the  owner  of  the  ox  killed,  and  that  he  told  de- 
fendant to  kill  the  said  ox  if  he  was  able  to  pay  for  him,  and 
that  the  defendant  did  kill  him  under  said  direction,  then 
they  must  acquit  the  defendant. 

"  3.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant was  barred  from  making  payment  by  the  refusal  of 
James  Cook  to  name  a  sum  [as]  the  value  of  the  ox,  then 
the  defendant  is  excused  from  tendering  payment. 

"  4.  If  the  defendant,  through  his  father,  or  otherwise, 
told  Cook  that  he  was  willing  to  pay  the  full  value  of  the  ox, 
and  Cook  named  an  amount  above  the  value,  as  the  lowest 
he  was  willing  to  receive,  then  this  will  excuse  the  defendant 
from  actually  taking  the  money  in  his  hand  and  offering  it 
to  him." 

The  court  refused  each  of  these  charges,  and  the  defendant 
duly  excepted  to  each  refusal. 

J.  H.  King,  for  the  defendant. — 1.  The  indictment  should 
have  been  struck  from  the  files,  on  motion  made  for  that 
purpose.  Although  the  general  statute,  in  reference  to  in- 
dorsing 'the  prosecutor's  name,  has  been  held  directory 
merely ;  yet  this  statute  goes  much  further,  and  prohibits  a 
prosecution,  except  upon  the  complaint  of  the  owner,  &c., 
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and  the  indictment  should  show  on  its  face  a  compliance 
with  the  statute.  Besides,  the  proof  showed  that  the  grand 
jury  refused  to  find  the  bill  until  Cook  consented  to  be 
marked  as  prosecutor,  and  that  the  solicitor  was  instructed 
to  make  the  necessary  indorsement.  Until  the  indorsement 
was  made,  the  finding  was  conditional,  and  had  not  the  force 
of  an  indictment ;  nor  could  the  indorsement  be  added  after 
the  paper  had  passed  out  of  the  hands  of  the  grand  jury, 
and  had  been  filed  in  court. — See  Uniied  Stales  v.  Codidge,  2 
Gall.  367,  cited  in  53  Ala.  485. 

,  2.  The  prosecution,  though  conducted  in  the  name  of  the 
State,  is  a  quasi-cWil  proceeding.  Its  object  is  not  so  much 
to  punish  the  wrongdoer,  as  to  compensate  the  party  dam- 
aged, giving  him  the  aid  of  the  criminal  law  to  enforce  his 
claim  for  indemnity,  which,  in  a  strictly  civil  proceeding, 
would  often  be  defeated  by  insolvency  and  exemptions.  If 
the  party  complaining  has  sustained  no  damage,  the  prose- 
cution ought  to  fail. 

3.  If  the  defendant  was  authorized  by  the  owner  to  kill 
the  ox  damage  fenaant,  that  was  a  complete  defense.  Vdenti 
non  Jit  injuria.  The  conversation  between  the  parties,  as 
detailed  by  Cook  himself,  showed  a  verbal  license  to  kill  the 
ox,  on  making  compensation  for  his  value ;  if  it  did  not  even 
amount  to  a  contract — a  proposition  made  and  accepted. 

4.  In  allowing  proof  of  compensation  made  or  tendered,  as 
a  defense,  it  could  not  have  been  intended  to  allow  the  pros- 
ecutor to  fix  the  measure  of  his  own  compensation  ;  for  that 
would,  in  most,  if  not  all  cases,  defeat  the  statute.  The  proof 
was  clear,  that  the  defendant  had  made  every  reasonable 
oflfer  of  reparation,  and  was  defeated  by  the  excessive 
demands  of  the  prosecutor,  who  should  not  be  allowed  the 
aid  of  the  criminal  law  to  speculate  in  such  a  case. 

5.  The  whole  statute  is  unconstitutional.  All  criminal 
prosecutions  must  be  instituted  and  carried  on  in  the  name 
of  the  State,  and  by  its  authority.— Art  VI,  §  28.  But  this 
prosecution,  the  statute  says,  can  only  be  instituted  on  the 
complaint  of  the  owner.  He  is  the  actor,  and  his  complaint 
is  the  only  authority  for  it :  without  that  authority  the  pros- 
ecution is  prohibited. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — 1.  The 
evidence  showed  that  the  prosecution  was  instituted  on  the 
complaint  of  the  owner,  and  that  meets  all  the  requirements 
of  the  statute.  The  failure  to  indorse  the  name  of  the  owner 
as  prosecutor  does  not  aflfect  the  validity  of  the  indictment, 
though  it  might  render  the  foreman  of  the  grand  jury  liable  for 
the  costs  of  the  prosecution. — The  State  v.  Hughes,  1  Ala.  655. 
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2.  The  value  of  the  animal  killed  or  injured,  or  the  damage 
to  the  owner,  does  not  affect  the  question  of  the  defendant  s 
guilt.     It  is  only  material  in  assessing  the  fine. 

3.  The  language  used  by  the  prosecutor,  in  the  conversa- 
tion with  the  defendant  as  given  in  evidence,  instead  of  being 
a  license  or  authority  to  kill  the  ox,  was  a  warning,  or  implied 
threat  against  the  act.  At  any  rate,  it  was  for  the  jury  to 
determine  the  meaning  of  the  language  used,  in  view  of  all 
the  circumstances,  and  the  court  properly  refused  to  instruct 
them  as  requested. 

4.  When  the  statute  speaks  of  payment,  or  tender  of  com- 
pensation, the  terms  must  be  construed  with  reference  to  the 
general  law.  The  evidence  entirely  failed  to  show  a  legal 
tender,  or  a  valid  excuse  for  the  omission  to  make  such 
tender.— 2  Chitty  on  Contracts,  1192-94  ;  2  Greenl.  Ev. 
§§  602,  603. 

STONE,  J. — It  is  contended  for  the  accused,  that  the 
present  indictment  is  defective,  and  should  have  been  struck 
from  the  file,  because  the  name  of  the  owner  of  the  ox, 
alleged  to  have  been  unlawfully  or  wantonly  killed,  was  not 
indorsed  on  the  indictment  as  prosecutor.  The  indictment 
is  framed  under  section  4410,  Code  of  1876,  which  directs 
that  "  no  bill  of  indictment  shall  be  found,  or  prosecution 
maintained,  except  upon  the  complaint  of  the  owner  of  the 
stock,  or  his  lawful  agent."  The  statute  in  question  does 
not  require,  in  terms,  that  the  record  shall  show  the  com- 
plaint was  made  by  the  owner,  or  his  lawful  agent.  Grand 
jurors  are  a  part  of  the  court,  act  in  the  interest  of  the  public, 
and  under  a  solemn  oath  ;  and  we  hold  it  to  be  our  duty  to 
indulge  the  same  presumptions  in  favor  of  their  correct 
action,  we  would  indulge  in  favor  of  other  acts,  official  and 
quasi-oSicial.  Bite  esse  acta,  is  the  presumption  in  such 
cases. — Brandon  v.  Snows,  2  Stew.  255  ;  1  Greenl.  Ev.  §  20a ; 
2  Best  Pre.  Ev.  §  353.  The  Circuit  Court  did  not  err  in 
refusing  to  strike  the  indictment  from  the  file. — Perry  Co.  v. 
S.  M.  &  M.  R.  K,  58  Ala.  546.  Should  the  grand  jury  disre- 
gard this  solemn  duty,  and  prefer  an  indictment  when  neither 
the  owner  of  the  stock  nor  his  lawful  agent  made  complaint, 
the  court,  on  motion  and  proof,  would  quash  the  indictment. 
Sparrenberger  v.  The  State,  53  Ala.  481. 

2.  The  conversation  between  Cook,  the  owner  of  the  ox, 
and  the  accused,  when  the  latter  drove  the  ox  to  the  resi- 
dence of  the  former,  can  not  be  construed  as  a  license  or 
authority  to  kill  the  ox.  The  language  implies  altercation, 
and  some  anger.  It  rather  contains  a  warning,  that,  if  Ash- 
worth killed  the  ox,  he  would  be  required  to  pay  for  it,  than 
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a  permission  to  kill  him.  If  it  be  thought  the  remark  of 
Cook  gave  to  defendant  authority  to  shoot  and  kiU  the  ox, 
the  language  is  of  so  ambiguous  a  character  that  it  should 
have  been  left  to  the  jury  to  say  whether  or  not  it  conferred 
the  authority.  The  second  of  the  charges  asked  was  rightly 
refused,  because  it  claimed  an  acquittal  on  the  assumed 
ground  that  certain  words  spoken  by  Cook  justified  Ash- 
worth's  act,  when,  as  we  have  seen,  they  were  of  too  doubtful 
meaning  to  justify  such  positive  instruction. 

3.  The  charge  first  asked  was  also  rightly  refused.  The 
value  of  the  animal  unlawfully  or  wantonly  killed,  or  the 
amount  of  damage  done  the  owner,  is  not  an  inquiry  on  the 
question  of  guilt  vel  non.  On  the  question  of  fixing  a  mini- 
mum fine,  it  is  material. — Code,  §  4409. 

4.  To  excuse  a  defendant,  and  justify  his  acquittal,  on  the 
ground  that  full  compensation  has  been  paid,  or  tendered 
before  the  commencement  of  the  prosecution  (Code  of  1876, 
§  4411),  there  must  be  actual  payment,  or  actual  tender  made, 
or  excuse  given  for  not  tendering,  which  is  good  and  sufiicient 
under  the  general  law  of  tender ;  and  the  money  must  be 
brought  into  court,  and  so  deposited  that  the  owner  may 
obtain  it,  if  the  plea  of  tender  be  made  good.  The  simple 
fact  that  the  owner  of  the  property  claimed  more  than  the 
defendant  believed  was  full  compensation,  is  no  sufiicient 
excuse  for  not  tendering.  Nor  is  it  made  the  duty  of  the " 
owner,  as  matter  of  law,  to  make  known  what  sum  will  satisfy 
him.  Tender  would  rarely,  if  ever,  become  necessary,  if  par- 
ties were  agreed  on  the  sum  actually  due  and  owing.  One 
who  seeks  to  obtain  the  advantage  which  a  tender  gives,  must 
determine  the  amount  for  himself;  and  he  loses  all  benefit  of 
the  tender,  even  when  actually  made,  if  the  sum  tendered  be 
ascertained  to  be  too  little. — Code,  §  2987  ;  Budulph  v.  Wag- 
ner,  36  Ala.  698,  and  citations.  Charges  3  and  4  were  rightly 
refused,  because  neither  of  them  comes  up  to  the  rule  auove 
declared.  Charge  number  4  is  objectionable  on  another 
account.  The  bill  of  exceptions  contains  no  evidence  that 
the  sum  named  by  Cook,  thirty  dollars,  was  "  the  lowest 
he  was  willing  to  receive."  On  this  account,  the  charge  must 
be  classed  as  abstract.I 

The  judgment  is  affirmed. 


126  SUPREME  COURT  [Dec.  Term, 

[Berry  v.  The  State.  ] 


Berry  v.  The  State. 

Indictment  for  Murder. 

1.  Organization,  of  grand  jury.  — The  statute  provides  that  eighteen  per- 
sons, neither  more  nor  less,  shall  be  drawn  and  summoned  as  grand  jurors 
(Code,  §  4738);  and  further  (§  4753),  that  the  grand  jury,  when  organized, 
shall  consist  of  not  less  than  fifteen;  and  when,  of  the  persons  regularly 
drawn  and  summoned,  fifteen  appear,  and  are  ready  and  capable  to  discharge 
the  duties  of  grand  jurors,  the  grand  jury  should  be  organized  with  them  only 
(§  4754),  and  the  court  has  no  power  to  add  to  the  number. 

2.  Same;  objection  to  indidment,  on  account  of  defects  in. — An  indictment, 
returned  by  a  body  organized  by  the  court  without  authority  of  law  as  a  grand 
jury,  will  not  support  a  judgment  of  convictiou. 

Error  to  the  Circuit  Court  of  Elmore. 
Tried  before  the  Hon.  J.  Q.  Smith. 

Watts  &  Sons,  for  the  plaintiff  in  error. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — The  qualifications  of  grand  and  petit 
jurors,  the  mode  of  selecting  and  summoning  them,  and  the 
number  which  may  be  selected,  and  a  precept  issued  to  sum- 
mon, are  the  subject  of  very  careful  and  ample  statutory  pro- 
visions. Not  more  nor  less  than  eighteen  persons"  can  be 
drawn  and  selected,  and  no  precept  can  be  properly  issued 
for  the  summoning  of  any  other  number,  to  serve  as  grand 
jurors.  When  organized,  the  grand  jury  cannot  be  composed 
of  more  than  eighteen,  nor  less  than  fifteen  persons,  of  the 
requisite  qualifications.  In  the  first  instance,  the  drawing 
and  selection  of  jurors  is  committed  to  the  judge  of  probate, 
tbe  sheriff,  and  the  clerk  of  the  Circuit  Court  of  the  county ; 
unless  the  jury  is  drawn  for  a  City  Court,  when  the  clerk  of 
that  court  takes  the  place  of  the  clerk  of  the  Circuit  Court. 
Tiieir  power  and  authority  is  exclusive ;  and  the  sheriff  is 
charged  with  the  duty  of  summoning  those  who  are  drawn 
and  selected.  When  the  court  assembles,  if  fifteen  of  the 
persons  so  drawn  and  selected,  duly  qualified,  do  not  appear  ; 
or  if,  by  reason  of  excuses  or  discharges  allowed  by  the  court, 
or  from  any  other  cause,  the  number  is  reduced  below  fif- 
teen, the  deficiency  may  be  supplied  under  orders  of  the 
court,  the  mode  of  supplying  being  particularly  prescribed. 
Code  of  1876,  §  4754.     It  is  only  when  there  are  not  fifteen 
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of  those  drawn  and  summoned,  in  attendance,  ready  and  ca- 
pable of  discharging  the  duties,  that  a  deficiency  could  ex- 
ist. Therefore,  it  is  in  that  event  only  the  statute  has  con- 
ferred on  the  court  the  power  to  interfere,  and  compel  the 
attendance  and  introduction  into  the  constitntion  of  the  jury 
of  persons  who  have  not  been  drawn  and  selected  by  the 
ofiicers  charged  in  the  first  instance  with  that  duty. 

This  record  discloses  that  eighteen  persons  w*re  properly 
drawn  and  selected  to  serve  as  grand  jurors,  and  a  regular 
precept  issued  commanding  the  sheriff  to  summon  them, 
which  was  fully  executed.  All  of  them,  except  one  appeared, 
and  two  were  excused  and  discharged  by  the  court,  leaving 
fifteen  in  attendance,  who  were  impanelled  and  sworn.  Yet, 
the  court  caused  three  other  persons  to  be  drawn  from  six 
summoned  under  its  order,  who  were  also  sworn  of  the  panel, 
and  served,  thus  increasing  the  jury  to  eighteen.  The  body 
thus  organized  found  and  presented  the  indictment  upon 
which  the  defendant  was  put  on  trial  and  convicted.  The 
court  exercised  authority  the  statute  withholds,  and  the 
grand  jury  were  not  organized  and  constituted  as  the  law  re- 
quires. The  indictment  is,  consequently,  vicious,  and  the 
judgment  of  conviction  cannot  be  supported.  The  statute  is 
clear  and  unambiguous  in  its  terms ;  there  can  be  no  neces- 
sity for  departing  from  them  ;  and  there  is  no  discretion  in 
any  court  to  observe  them,  or  to  substitute  for  them  other 
provisions  and  other  modes  of  organizing  a  grand  jury. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
The  defendant  will  remain  in  custody,  until  discharged  by 
due  course  of  law. 


Preston  v.  The  State. 

Indictment  for  Carrying  Concealed  IVeapons. 

1.  Draicing  rprnnd  jurors :  defect  in,  how  rtivri^iWe.— It  is  not  necessary  for 
the  record,  iu  a  crimiual  case,  to  show  affirmatively  that  the  t^rand  jurors  were 
drawn  in  the  prenence  of  the  officers  to  whom  that  duty  is  by  law  committed  : 
if  they  were  not  ho  drawn,  that  in  matter  for  a  plea  in  abatement 

2.  Carryinij  omi^'iled  voenpous;  ichat  wUl  not  exciw^  —It  i«  noexcase  for  car- 
rying a  piHtol  concealed  about  the  person  (Code,  §  410'.»),  that  the  defendant 
wu8  en^faKed  to  play  a  part  in  which  a  pititol  was  to  be  used,  in  a  school  exhi- 
bition  to  take  place  on  another  day. 

From  the  Circuit  Court  of  Lee. 
Tried  before  the  Hon.  James  E.  C5obb. 
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The  indictment  in  this  case  charged,  that  the  defendant 
"  carried  a  pistol  concealed  about  his  person."  There  was 
no  demurrer  to  the  indictment,  nor  any  plea  in  abatement ; 
and  the  trial  was  had  on  issue  joined  on  the  plea  of  not 
guilty.  "  On  the  trial,"  as  the  bill  of  exceptions  states,  "there 
was  evidence  that  the  defendant  was  one  of  the  participators 
in  a  school  exhibition  ;  that  the  part  assigned  to  him,  in  one 
of  the  plays,  was  a  dialogue  with  another  person,  wherein  it 
was  required  that  he  should  have  a  pistol ;  that  the  prac- 
ticing for  the  exhibition,  in  plays  in  which  defendant  had  no 
part,  was  taking  place  at  the  school- house  at  night,  but  the 
play  in  which  he  was  to  act  was  not  to  be  played  that  night ; 
and  that  the  defendant  had  his  pistol  concealed  outside  the 
house,  and  drew  it  in  a  personal  difficulty  not  connected  with 
the  performance.  The  defendant  asked  the  court  to  give 
the  following  charge  to  the  jury,  which  was  in  writing :  '  If 
the  jury  find  that  the  defendant  only  carried  a  pistol  in  his 
pocket  as  a  participator  in  an  exhibition,  or  practicing  at  an 
exhibition,  wherein  his  part  required  him  to  have  such  pistol 
in  his  pocket,  then  they  must  find  him  not  guilty.'  The 
court  refused  to  give  this  charge,  and  the  defendant  excepted 
to  its  refusal."  This  is  the  only  matter  shown  by  the  bill  of 
exceptions.  The  jury  having  returned  a  verdict  of  guilty, 
assessing  a  fine  of  fifty  dollars,  the  court  thereupon  rendered 
judgment  against  the  defendant,  "  for  the  amount  of  the  fine 
so  assessed",  and  also  the  costs  and  fees  in  this  case." 

There  is  an  assignment  of  errors  on  the  transcript,  but 
without  signature,  as  follows :  "1.  The  grand  jury  that  found 
the  indictment  was  illegal,  as  there  is  nothing  to  show  that 
the  proper  officers  participated  in  drawing  the  same  :  it  was 
only  the  act  of  the  clerk.  2.  There  is  no  order  of  the  court 
completing  the  grand  jury,  but  merely  an  assertion  of  the 
clerk  to  that  effect.  3.  The  judgment  of  the  court  is  wrong, 
being  entered  for  the  fine,  costs,  and  fees.  4.  The  refusal  to 
charge  as  requested  was  error." 

H.  C.  LiNDSEY,  for  the  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

MANNING,  J.— Appellant  was  indicted  for  carrying  a 
pistol  concealed  about  his  person. 

The  objection  of  illegality,  because  it  is  not  declared  in 
the  record  that  the  names  of  the  persons  who  were  sum- 
moned to  serve  as  grand  jurors  were  drawn  by  the  officers 
to  whom  the  law  committed  that  duty,  cannot  be  sustained. 

The  process  of  this  drawing  is  never  entered  on  the  minutes 
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of  the  court.  That  act  is  performed  some  time  before  the 
term  of  the  court  begins.  When  the  court  is  opened,  the 
persons  summoned  by  the  sheriff,  and  named  in  the  venire 
previously  issued,  which  he  brings  with  his  return  thereof 
into  court,  are  called ;  and  a  grand  jury  is  then  constituted. 
With  the  recital  of  the  opening  of  tbe  court,  and  of  these 
proceedings  therein,  the  record  of  the  cause  properly  com- 
mences. And  if  a  person  who  is  indicted  for  any  offense, 
wishes  to  object  that  the  grand  jurors,  by  whom  the  accusa- 
tion is  made,  were  not  drawn  in  presence  of  the  officers 
designated  by  law,  he  must  do  so  by  plea  in  abatement. 
Code  of  1876,  §§  4889,  4890. 

2.  The  fact  that  defendant  was  engaged  to  play  a  part  in 
which  a  pistol  was  to  be  usedj  in  a  school  exhibition  on  the 
next  or  a  different  day  from  that  on  which  he  carried  a  pis- 
tol concealed,  and  drew  it  in  a  personal  difficulty  with 
another,  afforded  no  excuse  for  the  offense  with  which  he 
was  charged.  The  circuit  judge  did  not  err  in  refusing  to 
give  the  instruction  asked. 

Let  the  judgment  be  affirmed. 


Shorter  v.  The  State. 

Indictment  for  Carrying  Concealed   Weapons. 

1.  Dedaratioyis  not  to  lie  (jarbled. — To  make  oat  a  threatened  or  apprehended 
attack,  as  a  defense  to  a  prosecation  for  ctirrying  coucealod  wet^pons  (Code, 
§  4109),  the  defendant  offered  in  evidence  a  letter  written  by  the  prosecutor  to 
the  chief  of  police,  in  which  the  writer  stated  "that  he  did  not  wish  to  violate 
the  law,  nor  to  be  arrested  for  violating  the  law,  but  that  he  nuderstootl  the 
defendant  had  made  threats  against  him,  and  was  therefore  carrying  a  pistol 
concealed  about  his  person."  Held,  that  the  contents  of  the  letter  could  not 
be  garbled  by  the  defendant,  but  must  be  takou  altogether  as  written  ;  and 
that  the  court  properly  refused  a  charge,  requested  by  him,  to  tbe  effect  "  that 
what  was  said  in  the  letter  about  any  threats  made  by  him  could  not  be  cod- 
sidered  by  the  jury  as  evidence." 

2.  Threatened  or  apprehewled  attack;  relevartcy  oj  evidence  ae  to, — To  make 
out  the  defense  of  a  threatened  or  appi-ehended  attack,  within  the  statutory 
exception,  tbe  motive  (or  purpose)  of  carrying  the  weapon  must  be  defense 
against  violence,  threatened  or  apprehended.  If  offense  instead  of  defense — 
ameditjited  attack  on  another,  and  not  an  apprehended  attack  by  him— be  the 
real  motive,  the  party  is  guilty  of  violating  the  statute  ;  and  as  bearing  on  this 
qnestiou,  the  conduct  and  declarations  of  the  accused  and  the  prosecutor,  dur- 
ing an  altercation  and  subsequent  rencontre  between  them,  out  of  which  the 
prosecution  arose,  are  relevant  and  competent  evidence. 

3.  Oetiernl  (Ejection  to  evUlerice.  — A  general  objection  and  motion  to  exclude 
a  mass  of  evidence,  some  of  which  is  legal  and  admissible,  may  be  overruled 
entirely. 
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4.  Threatened  or  apprehended  attack. — To  establish  the  defense  of  a  threat- 
ened attack,  the  threat  must  be  real,  and  not  simply  apparent,  or  simulated  ; 
but,  to  make  out  an  apprehended  attack,  it  is  sefficient  to  show  facts  which 
may  convince  the  jury  that  he  had  good  reason  to  apprehend  an  attack — as 
reports  of  threats,  believed  to  be  true,  though  not  true  in  fact ;  hostile  demon- 
strations ;  preparations  for  attack,  real  or  apparent,  and  the  entire  conduct  of 
the  parties. 

5.  Charge  as  to  amount  of  fine  to  be  assessed  by  jury. — In  a  prosecution  for 
carrying  concealed  weapons,  the  court  may  properly  instruct  the  jury,  that,  if 
they  find  the  defendant  guilty,  they  should  assess  such  fine,  within  the  limits 
fixed  by  law,  as  they  may  deem  necessary  to  suppress  the  evil  practice  of  carry- 
ing concealed  weapons. 

From  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  A.  Minnis. 

J.  GiNDRAT  Winter,  for  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  defendant  was  indicted  under  section 
4109,  Code  of  1876,  for  carrying  concealed  about  his  person, 
a  pistol.  The  defense  was,  that  he  was  threatened  with,  or 
had  good  reason  to  apprehend  an  attack!  If  the  jury  believed 
the  testimony  of  the  three  witnesses  examined  for  the  State, 
a  prima  facie  case  against  the  accused  was  shown.  Defend- 
ant then  proved  that,  in  a  letter  written  by  one  Sharp,  to  the 
chief  of  police,  as  we  infer,  and  only  a  few  days  before  the 
occurrence  out  of  which  this  indictment  grew.  Sharp  stated, 
that  "  he  did  not  wish  to  violate  the  law,  or  to  be  arrested 
for  violating  the  law,  but  that  he  understood  that  defendant 
had  made  threats  against  him  (Sharp),  and  that  he  was  con- 
sequently carrying  concealed  about  his  person  a  pistol."  The 
witness,  chief  of  police,  testified  that,  immediately  after  he 
received  said  letter,  he  showed  it  to  the  accused,  who  read  it, 
and  remarked,  "  that  he  would  pull  Sharp's  beard,  or  that 
he  ought  to  pull  his  beard."  Another  witness,  to  whom  the 
letter  was  shown  (the  letter  had  been  destroyed,  and  was  not 
produced),  described  its  contents  substantially  as  the  first 
witness  had  done,  and  added,  that  he  had  heard  defendant 
was  carrying  a  pistol  for  Sharp.  The  diflSculty,  hereafter 
referred  to,  between  the  defendant  and  Sharp,  appears  to 
have  had  some  connection  with  a  State  prosecution  before  a 
justice  of  the  peace,  of  a  person  called  "  Happy  John,"  pros- 
ecuted by  Sharp,  and  defended  by  the  defendant  in  this 
cause,  as  counsel.  On  a  previous  day,  when  said  cause  was 
called  for  trial.  Sharp  moved  for  a  continuance,  when  defend- 
ant remarked,  Sharp  "would  swear  to  anything."  Sharp 
made  no  reply.  It  was  also  shown  that,  on  the  day  preced- 
ing the  rencontre,  after  mentioned,  Sharp  and  the  defendant 
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were,  at  the  same  time,  in  the  law-oflSce  of  another  attorney* 
and  "  that  they  were  apparently  friendly." 

The  bill  of  exceptions  recites  that  it  contains  all  the  evi- 
dence ;  and  the  foregoing  is  all  the  testimony  bearing  on  the 
question  of  excuse  for  carrying  the  pistol  concealea  about 
the  person.  There  is  not  a  word  in  it,  or  inference  to  be 
drawn  from  it,  tending,  in  the  remotest  degree,  to  show  that 
the  defendant  had  been  threatened  with,  or  had  any  reason 
to  apprehend  an  attack.  On  the  contrary,  the  letter  of  Sharp, 
the  contents  of  which  were  known  to  the  defendant,  repelled 
all  idea  that  he.  Sharp,  meditated  an  attack  That  letter 
contained  the  orily  evidence  oflfered  that  Sharp  was  carrying 
a  pistol,  and  also  stated  the  reason  he  gave  for  carrying  it. 
The  contents  of  the  letter  were  put  in  evidence  by  the  de- 
fendant, for  the  purpose,  we  must  suppose,  of  making  good 
his  excuse  for  carrying  a  pistol.  Putting  Sharp's  admission 
in  evidence,  he  was  bound  to  take  it  as  it  was  made,  and 
could  not  be  allowed  to  reject  a  part  of  the  statement,  which 
he  thought  would  operate  against  him.  If  any  part  went  to 
the  jury,  all  he  said  on  the  same  subject,  in  the  same  con- 
versation or  letter,  must  be  laid  before  them,  to  be  weighed 
by  them.  The  jury  were  not  bound  to  believe  all,  but  it 
could  not  be  garbled  in  laying  it  before  them.  They  "must 
be  taken  altogether — that  which  makes  for  the  party,  as  well 
as  that  which  makes  against  him.  The  jury  are  not  bound 
to  give  equal  credence  to  every  part." — 1  Brick.  Dig.  835, 
§  437.  If  the  defendant  desired  to  have  the  jury  instructed 
in  the  rules  for  weighing  .such  admissions,  this  was  a  subject 
for  a  charge,  not  a  ground  for  excluding  any  part  of  the  evi- 
dence. Taken  altogeJ;her,  the  letter,  if  considered  as  evidence 
of  Sharp's  feelings  and  purposes,  tended  to  show  he  was 
carrying  the  pistol  for  defense  against  an  attack  he  appre- 
hended from  the  defendant,  and  with  no  view  of  himself 
becoming  an  aggressor.  The  City  Court  did  not  err  in  refus- 
ing to  instruct  the  jury,  "  that  what  Sharp  had  said  in  the 
letter,  about  any  threats  made  by  defendant,  could  not  be 
considered  by  them  as  evidence." 

Although,  as  we  have  said,  we  fail  to  find  in  the  record  any 
evidence  that  defendant  had  been  threatened  with,  or  had 
good  reason  to  apprehend  an  attack,  still  some  testimony 
had  been  laid  before  the  jury,  which  was  obviously  relied  on 
as  tending  to  show  such  excuse  for  carrying  the  pistol ;  and, 
as  it  can  not  be  known  what  influence  slight  circumstances 
in  evidence  may  exert  on  juries,  the  court  did  not  err  in 
receiving  rebutting  evidence.  The  conduct  of  the  parties,  on 
each  of  the  occasions  when  they  were  before  the  justice  of 
the  peace,  and   especially   the   circumstances   immediately 
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preceding  and  attending  the  rencontre  on  the  last  of  those 
occasions,  were  certainly  admissible  evidence  on  the  inquiry, 
whether  the  defendant  apprehended  an  attack  from  Sharp, 
or  meditated  an  attack  upon  Sharp.  If  the  latter,  then  it 
furnished  no  excuse  to  him  for  carrying  the  pistol.  So,  that 
the  parties  were  together,  and  "  apparently  friendly,"  on  the 
day  preceding  the  difficulty,  and  subsequent  to  the  date  of 
Sharp's  letter  to  the  chief  of  police,  was  a  circumstance 
tending  to  repel  the  idea  that  Sharp  contemplated  an  attack 
on  defendant. — See  Baker  v.  The  State,  49  Ala.  350 ;  Eslava 
V.  The  State,  lb.  355.  Wje  reaffirm  the  doctrine  declared  in 
Stroud's  case,  55  Ala.  77,  that  "  the  motive,  the  purpose  of 
carrying  the  weapon,  must  have  been  defense  against  vio- 
lence, which  has  been  threatened,  or  which  is  reasonably  ap- 
prehended. If  this  is  not  the  motive — if  offense,  not  defense, 
is  the  real  purpose,  though  facts  may  exist  which  would 
[otherwise  ?]  justify  the  carrying  the  weapon  concealed,  the 
statute  is  violated." 

If  the  witnesses  in  rebuttal  are  thought  to  have  gone  too 
far  in  giving  the  particulars  of  the  altercation  and  combat, 
then  the  objection  should  have  been  confined  to  that  part  of 
the  evidence,  which  it  is  alleged  was  in  excess  of  what  the 
rule  allows.  Manifestly  the  court  below  did  not  err  in 
receiving  evidence  of  the  words  and  conduct  of  each  party 
immediately  preceding  the  assault,  of  the  person  by  whom 
the  first  assault  was  made,  and  in  what  manner  provoked 
and  resented.  All  this  tended  to  determine  the  question, 
whether  the  defendant  apprehended  an  attack  on  him,  or 
meditated  an  assault  on  Sharp.  The  objection  and  motion 
to  exclude  were  directed  against  all  testimony  of  this  combat, 
and  did  not  separate  the  legal  from  the  illegal,  if  any  part 
was  illegal.  The  court  was  not  bound  to  separate  the  legal 
from  the  illegal  portions  of  the  evidence,  but  need  only  re- 
spond to  the  motion  as  made.  The  court  did  not  err  in  over- 
ruling this  objection. 

That  the  pistol  was  carried  by  the  defendant  concealed 
about  his  person,  appears  to  be  one  of  the  uncontroverted 
facts  in  this  case.  The  defense,  or  exculpation,  assumes  two 
phases  :  frst,  that  the  accused  was  threatened  with  an  attack ; 
and,  second,  that  he  had  good  reason  to  apprehend  an  attack. 
Either  of  these,  if  proved  to  the  satisfaction  of  the  jury,  is 
sufficient,  without  invoking  the  other.  The  first  is  a  fact, 
and,  like  any  other  fact,  is  susceptible  of  direct,  positive 
proof.  The  threat,  to  amount  to  a  defense,  must  be  real,  not 
simulated,  or  simply  apparent.  In  the  absence  of  an  actual, 
real  threat,  it  can  not  be  affirmed  that  the  accused  has  been 
threatened  with  an  attack.     The  other  phase  of  the  defense 
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rests  on  different  principles.  Report  of  threats,  believed  to 
be  true,  though  in  fact  antrae ;  hostile  demonstrations  ;  pre- 
paration for  attack,  real  or  apparent,  and  the  entire  conauct 
of  the  parties,  may  be  consiaered  by  the  jury,  in  a  conscien- 
tious inquiry,  whether  the  defendant  had  just  grounds  to 
apprehend  an  attack.  If,  in  this  honest  search  after  truth, 
the  jury  are  convinced  the  defendant  had  good  reason  to 
apprehend  an  attack,  and  that  he  carried  the  pistol  for  de- 
fense against  such  apprehended  attack,  and  not  for  use  in  an 
encounter  he  himself  intended  to  bring  on,  or  provoke,  then 
the  defense  is  made  good,  and  should  oe  allowed. — Baker  v. 
The  State,  49  Ala.  350. 

We  have  had  occasion  heretofore  to  remark,  that  carrjing 
concealed  weapons  is  one  of  the  most  pernicious  practices 
that  modern  civilization  has  developed. — See  McManus  v. 
The  State,  36  Ala.  285 ;  MUchdi  v.  The  State,  60  Ala.  26.  It 
is  the  causa  causans  of  perhaps  three- fourths  of  the  homi- 
cides which  stain  our  criminal  jurisprudence.  Oould  legis- 
latures and  courts  discover  some  method  by  which  this 
causeless,  evil  practice  can  be  reformed,  the  result  would  be 
a  vast  saving  of  valuable  lives  to  the  commonwealth.  A 
more  vigorous  prosecution,  and  severer  punishment  of  vio- 
lators of  this  wholesome  statute,  would  mark  an  era  of  reform, 
and  of  a  more  peaceful  state  of  society.  If  offenders  in 
high  social  position  were  made  an  example  of — were  made 
to  know  and  to  suffer  the  sterner  penalties  the  law  has  pro- 
vided— this  dangerous  practice  would  become  much  less 
prevalent,  and  homicides  much  less  frequent.  Punishment 
IS  not  inflicted,  as  an  atonement  exacted  for  the  wrong  done. 
It  has  a  twofold  object :  reformation  of  the  offender,  or  the 
disabling  of  the  perpetrator,  temporarily  or  permanently,  to 
commit  like  offenses.  This  is  the  law's  operation  upon  the 
offender  himself.  But  the  penalties  and  sanctions  of  the  law 
have  a  wider  aim.  They  look  to  the  welfare  of  the  general 
public,  and  seek  to  deter  others,  by  the  dread  of  the  example 
made  of  one  offender,  from  offending  in  the  like  way. — 4 
Black.  Com.  11.  Public  terror  and  public  restraint  are 
among  the  higher  aims  of  human  punishment ;  and  it  is  not 
error  to  instruct  the  jury,  in  such  a  case  as  this,  if  they  find 
the  defendant  guilty,  then  they  should  assess  such  fine, 
within  the  limits  prescribed  by  law,  as,  in  their  sound  judg- 
ment and  discretion,  is  necessary  to  suppress  the  eviL —  JFeed 
V.  The  State,  55  Ala.  13. 

"We  find  no  error  in  the  record,  and  the  judgment  of  the 
City  Court  is  affirmed, 
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Graves  v.  The  State. 

Indictment  for  Burglary. 

1.  Breaking  into  railroad  car;  sufficiency  of  indictment.— In  &n  indictment 
for  burglary  in  breaking  and  entering  a  railroad  car  (Code,  §  4344),  it  is  not 
BuflSicient  to  aver  that  the  goods  in  the  car  were  therein  kept  "for  transporta- 
tion": the  averment  should  be,  that  they  were  kept  "for  transportation  as 
freight." 

2.  Same;  averment  of  ovmership. — In  an  indictment  under  this  statute,  the 
ownership  of  the  car  broken  into  and  entered  is  an  indispensable  averment. 
(Stone,  J.,  dmeniingr. ; 

Ebroe  to  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

The  indictment  in  this  case  charged  that  the  defendant, 
Levi  Graves,  with  others,  "  broke  into  and  entered  a  railroad 
car,  upon  or  connected  with  the  Western  Eaikoad  of  Ala- 
bama, in  which  car  goods,  merchandise,  or  meat,  of  the  value 
of  fifty  dollars,  was  kept  for  use,  deposit,  or  transportation, 
with  intent  to  steal ;  against  the  peace,"  &g.  There  was  a 
motion  in  arrest  of  judgment,  on  account  of  the  insufficiency 
of  the  indictment,  in  failing  to  aver  the  ownership  of  the  car 
or  its  contents ;  which  motion  was  overruled.  The  case  is 
brought  to  this  court  by  writ  of  error. 

J.  GiNDRAT  Winter,  for  the  defendant,  cited  Clark's  Man- 
ual, §§  869,  881 ;  Horton  v.  The  State,  53  Ala.  493 ;  Johmon  v. 
The  State,  32  Ala.  583 ;  Banner  v.   The  State,  54  Ala.  127. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BKICKELL,  C.  J.— The  indictment  is  founded  on  the 
statute  (Code  of  1876,  §  4344)  which  declares  the  breaking 
and  entry,  with  intent  to  ste»l,  or  commit  a  felony,  into  any 
railroad  car,  upon  or  connected  with  any  railroad  in  this 
State,  in  which  any  goods,  merchandise,  or  other  valuable 
thing,  is  kept  for  use,  deposit,  or  transportation  as  freight, 
is  burglary,  punishable  on  conviction  by  imprisonment  in  the 
penitentiary,  not  less  than  two,  nor  more  than  four  years. 
An  indictment,  founded  on  a  statute  creating  a  new  offense 
unknown  to  the  common  law,  is  insufficient,  unless  it  clearly 
alleges  every  fact  which  enters  into  and  is  an  ingredient  of 
the  offense.  This  statute  is  intended  to  protect  goods  kept 
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in  a  railroad  car,  if  they  are  so  kept  for  use,  or  on  deposit, 
or  for  transportation  as  freight.  If  not  kept  for  one  of  these 
purposes,  they  are  not  within  the  protection  of  the  statute, 
and  the  breaking  and  entry  of  the  car,  though  with  an  intent 
to  steal,  or  to  commit  a  felony,  is  not  within  the  words  of 
the  statute.  One  of  the  alternative  averments  of  the  indict- 
ment is,  that  the  goods  were  kept  in  the  car  for  transporta- 
tion, omitting  to  aver  the  transportation  was  as  freight.  If 
not  kept  for  transportation  as  freight,  the  goods  were  not 
within  the  protection  of  the  statute.  One  of  the  alternative 
averments  fails,  consequently,  to  disclose  the  statutory  of- 
fense.—Z/br/ow  V.  The  State,  53  Ala.  488. 

Another  defect  in  the  indictment  is,  that  the  ownership  of 
the  car  is  not  averred.  In  all  indictments  for  burglary,  it  is 
as  essential  to  aver  the  ownership  of  the  house,  or  other  place 
broken  and  entered,  as  it  is  in  larceny  to  aver  the  ownership 
of  the  goods  stolen. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 
The  prisoner  will  remain  in  custody,  until  discharged  by  due 
course  of  law. 

Stone,  J.,  dissenting  on  the  second  point  considered. 


Washing^ton  v.  The  State. 

Indictment  for  Assault  loith  Intent  to  Murder. 

1.  Jury  not  judge*  of  the  lavB  in  criminal  oases. — The  jaiy  are  not,  in  a  erim- 
inal  case,  the  jadges  of  the  law  as  well  as  of  the  facts :  it  is  their  dnty  to  re< 
ceive  the  law  from  the  coart,  and  to  be  governed  by  its  instractions;  thoagh 
they  have  the  power,  in  violation  of  their  sworn  dnty,  to  return  a  verdict  of 
acqnittnl  against  the  instractions  of  the  coart  as  to  the  law  of  the  case. 

2.  Intent,  as  ingredient  of  offense;  charge  as  to. — The  intent,  or  state  of 
mind,  with  which  the  defendant  made  the  assault  upon  the  prosecutor,  or  per- 
son injured,  is  a  question  for  the  determi;»ation  of  the  jnry,  in  view  of  nil  the 
evidence;  and  a  charge  to  the  jury  which  predicates  it  of  a  given  state  of  fiaots, 
as  matter  of  law,  is  properly  refused. 

From  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

The  indictment  in  this  case  charged,  that  the  defendant, 
"  unlawfully,  and  with  malice  aforethought,  did  assault  Van 
Hambright,  with  the  intent  to  murder  him."  The  defendant 
pleaded  not  guilty,  and  was  tried  on  issue  joined  on  that 
plea.     '*  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the 
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evidence  showed  that,  in  said  county  of  Hale,  and  within  one 
year  before  the  finding  of  the  indictment,  the  defendant  had 
separated  from  his  wife,  on  account  of  her  criminal  intimacy 
with  Van  Hambright,  the  person  alleged  to  have  been  in- 
jured by  defendant ;  and  it  tended  to  show  that,  a  short  time 
afterwards,  he  saw  his  wife  sitting  in  Van  Hambright's  lap. 
The  evidence  showed  that  defendant  thereupon  pulled  out  a 
pistol,  and  shot  Van  Hambright  in  the  thigh,  while  he  was 
sitting  in  the  chair,  inflicting  a  severe  but  not  dangerous 
wound ;  and  that  defendant  immediately  turned  and  left. 
The  defendant  then  asked  the  court  to  give  the  following 
charges,  which  were  in  writing :  1.  *  The  jury  are  the  judges 
of  the  law  and  facts  in  a  criminal  prosecution.'  2.  '  The 
jury  are  the  judges  both  of  the  law  and  the  facts  in  a  crimi- 
nal case,  and  are  not  bound  by  the  opinion  of  the  court. 
The  jury  may  judge  for  themselves,  and  if  they  feel  it  their 
duty  to  differ  from  the  court  on  a  question  of  law,  they  may 
find  their  verdict  accordingly.'  3.  '  If  the  jury  believe,  from 
the  evidence,  that  the  defendant  thought  his  wife  and  Ham- 
bright were  in  the  act  of  adultery,  then  they  must  acquit 
him  of  an  assault  with  intent  to  commit  murder.'  The  court 
refused  each  of  these  charges,  and  the  defendant  excepted  to 
their  refusal  separately." 

Thos.  R.  Roulhac,  and  Thos.  Seay,  for  the  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited 
Batre  v.  The  State,  18  Ala.  119 ;  Pierson  v.  The  State,  12  Ala. 
149;  Thompson  v.  The  State,  21  Ala.  48  ;  Brown  v.  The  State, 
31  Ala.  353. 

MANNING,  J.— The  question  of  law  raised  by  the  excep- 
tion to  the  refusal  of  the  circuit  judge  to  give  to  the  jury  the 
first  two  charges  asked  for  the  defendant,  has  been  long 
since  settled  by  the  decisions  of  this  court.  Said  Dargan, 
C.  J.,  in  Batre  v.  The  State,  18  Ala.  123,  "  The  jury  are  not 
the  constituted  judges  of  the  law  in  any  case,  unless  they  be 
made  so  by  statute.  The  whole  theory  of  our  jurisprudence 
disproves  it.  They  cannot  judge  of  the  competency  of  evi- 
dence, and  order  its  admission,  in  opposition  to  the  opinion 
of  the  court.  The  defendant  has,  too,  an  unquestionable 
right  to  ask  the  court- to  instruct  the  jury  on  any  point  in 
the  cause,  that  may  be  favorable  to  him ;  and  it  is  the 
bounden  duty  of  the  court  to  give  the  instructions,  if  they  be 
in  accordance  with  the  law.  And  should  the  court  refuse," 
or  its  instructions  to  the  jury  be  erroneous,  to  the  injury  of 
defendant,  the  Supreme  Court,  upon  the  cause  being  prop- 
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erly  brought  before  it,  would  be  bound  to  reverse  the  judg- 
ment for  the  error  committed  by  the  presiding  judge.  The 
Supreme  Court  must  "either  reverse  or  »flSrm  the  decision  of 
the  court  below,  as  they  may  find  it  to  be  in  accordance 
with,  or  opposed  to  the  law.  This  view,  to  our  mind,  is  con- 
clusive, that  the  judge  is  the  only  person  legally  authorized 
to  determine  the  law."  .  .  .  "We  know,"  continues  the 
Chief- Justice,  "it  has  been  said  by  courts  of  respectable  au- 
thority, that  the  jurors,  in  a  criminal  case,  are  the  judges  of 
the  law,  as  well  as  the  facts  ;  but  we  think  this  opinion  arises 
from  not  distinguishing  between  the  powers  that  a  jury  may 
assume  to  exercise,  and  the  duties  confided  to  them  by  law. 
The  law  does  not  constitute  them  the  judges,  yet  they  may 
assume  the  responsibility  of  rendering  a  verdict  contrary  to 
law,  as  given  to  them  in  charge  by  the  court ;  and  if  they  do 
so  in  a  criminal  case,  and  acquit  the  prisoner,  their  verdict  is 
conclusive,  for  it  is  not  under  the  control  of  the  court.  This 
power,  however,  that  they  may  exercise  upon  their  own  re- 
sponsibility, does  not  constitute  them  judges  of  the  law  in  a 
legal  sense ;  but,  on  the  contrary,  in  a  legal  point  of  view, 
they  violate  the  law  in  rendering  a  verdict  contrary'  to  the 
rules  laid  down  to  them  by  the  court." 

What  we  have  quoted  from  the  opinion  of  Chief-Justice 
Dargan  is  so  well  expressed,  that  we  have  thought  we  could 
not  do  better  than  reproduce  it  on  the  present  occasion. 
The  circuit  judge  did  not  err  in  refusing  to  give  either  of  the 
first  two  instructions  asked  on  behalf  of  respondent. 

2.  Nor  was  there  any  error  in  refusing  the  third  of  the 
charces  so  asked.  It  was  for  the  jury,  not  the  judge,  to  de- 
termine, in  view  of  all  the  evidence  introduced,  <juo  animo,  in 
what  state  of  mind,  the  assault  of  defendant  upon  Van  Ham- 
bright  was  made.  Indeed,  as  husband  and  wife  were  already 
separated,  and  living  apart,  it  may  be  that  defendant,  in- 
stead of  being  suddenly  excited  to  madness  by  the  sight  of 
his  wife  in  such  a  situation,  and  acting  under  an  uncontrol- 
lable and  not  unnatural  impulse,  rather  rejoiced  in  the  op- 
portunity that  situation  aff'orded  him,  of  killing  Van  Ham- 
bright  to  gratify  a  cherished  resentment,  with  a  fair  ]>rospect 
of  impunity.  If  the  jury  believed  this,  they  should  have 
found  defendant  guilty  as  charged. 

Let  the  judgment  of  the  Circuit  Court  be  aflBrmed. 
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Mack  V.  The  State. 

Indictment  for  Obtaining  Property  under  False  Pretenses. 

1.  Intent  to  injure  or  defraud;  averment  and  proof  of.  —Under  an  indictment 
for  obtaining  money  or  chattels  by  false  pretenses  (Code,  §  4370),  an  intent  to 
injure  or  defraud  must  be  alleged  and  proved  ;  but  it  is  not  necessary  to  aver 
the  name  of  the  person  intended  to  be  injured  or  defrauded,  and  it  is  sufficient 
to  prove  an  intent  to  injure  or  defraud  the  owner,  or  any  person  having  the 
possession  and  custody  of  the  money  or  chattt  Is. 

2 .  Same ;  widow's  interest  in  goods  of  deceased  husband's  estate,  before  a^lmin- 
istration  granted. —.The  widow  has  such  an  interest  in  the  personal  chattels  be- 
longing to  the  estate  of  her  deceased  husband,  before  letters  of  administration 
have  been  granted  on  the  estate,  that  a  conviction  may  be  had  under  the 
statute  against  any  one  who,  by  any  false  pretense,  obtains  possession  of  them 
from  a  bailee,  with  intent  to  injure  or  defraud  her. 

3.  Relevancy  of  evidence  showing  use  by  defendant  of  goods  or  chattels;  pre- 
.<sumption  in  favor  of  ruling  of  court. — The  use  to  which  the  chattels  or  goods 
are  applied  by  the  defendiint,  after  obtaining  them  by  the  alleged  false  pre- 
tense, showing  a  conversion,  or  attempted  conversion  to  his  own  use,  is  com- 
petent evidence  against  him,  as  tending  to  prove  an  intent  to  injure  or  de- 
traud  the  owner ;  and  if  the  bill  of  exceptions  leaves  it  doubtful  whether  this 
was  before  or  after  he  had  obtained  them  by  the  false  pretense  charged,  this 
court  will  indulge  the  presumption  which  will  support  the  ruling  of  the  pri- 
mary court. 

From  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

The  indictment  in  this  charged,  that  the  defendant,  John 
Mack,  "  falsely  pretended  to  Ebenezer  Smith,  with  the  intent 
to  defraud,  that  he,  the  said  John  Mack,  had  been  sent  by 
Ella  Mack  to  him,  the  said  Ebenezer  Smith,  to  get  a  violin, 
tenor  horn,  and  a  B-flat  horn,  for  the  said  Ella  Mack ;  and, 
by  means  of  such  false  pretense,  obtained  from  the  said  Ebe- 
nezer Smith  one  violin,  one  tenor  horn,  and  one  B-flat  horn, 
of  the  value  of  ten  dollars ;  against  the  peace,"  &g.  "  On 
the  trial,"  as  the  bill  of  exceptions  states,  "  the  State  intro- 
duced Ella  Mack  as  a  witness,  who  testified,  that  she  was 
the  widow  of  Jim  Mack,  brother  of  the  defendant,  who  lately 
died,  owning  a  set  of  musical  instruments,  among  which  were 
the  instruments  named  in  the  indictment,  which  were  in  the 
custody  of  Smith  ;  that  she  never  told  the  defendant  to  go 
to  Smith  and  get  them,  and  never  authorized  him  to  get  them 
for  her  from  Smith.  She  further  testified,  that  she  had 
never  obtained  or  applied  for  letters  of  administration  on 
the  estate  of  her  said  deceased  husband,  who  was  the  owner 

of  said  instruments  in  his  life-time.     The  State  then  intro- 
VoL.  iixm. 
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dnced  one  Smith  as  a  witness,  who  testified,  that  he  knew 
Jim  Mack  in  his  life-time,  and  that  he  was  the  owner  of  a 
set  of  musical  instruments,  among  which  were  those  men- 
tioned in  the  indictment;  that  Jim  Mack  asked  him  (witness), 
daring  his  last  illness,  to  get  up  his  instruments,  and  to  keep 
them  for  his  wife,  and  directed  him  to  give  them  to  her  ;  that 
in  getting  them  up  he  found  one  of  them  at  the  store  of  A. 
J.  Skinner  in  Selma ;  that  the  defendant  came  to  him,  and 
told  him  that  Ella  Mack,  his  sister-in-law,  had  sent  him  to 
witness  for  the  instruments ;  that  he  thereupon  delivered  the 
instruments  to  said  defendant,  among  them  being  the  instru- 
ments named  in  the  indictment;  that  he  would  not  have 
given  them  to  him,  but  for  the  belief  that  Ella  Mack  had 
sent  him  for  them ;  and  that  this  occurred  in  said  county  of 
Dallas,  and  within  twelve  months  before  the  finding  of  the 
indictment.  The  State  then  introduced  A.  J.  Skinner  as  a 
witness,  who  testified,  that  the  instrument  found  by  Smith  at 
his  store  had  been  left  there  in  pawn  by  the  defendant  for 
some  goods  bought  by  him,  and  that  defendant  paid  for  them 
and  got  the  instrument.  To  all  of  which  testimony,  and  to 
each  part,  the  defendant  excepted,  and  asked  the  court  to 
exclude  it  from  the  jury;  which  objections  the  court  over- 
ruled, and  the  defendant  excepted. 

"  This  being  all  the  evidence  introduced,  necessary  to  a 
fair  understanding  of  the  points  raised  by  the  defendant,  the 
court  then  charged  the  jury  ;  which  charge  was  not  objected 
to  by  the  defendant  The  defendant  then  asked  the  court  to 
give  the  following  charge,  which  was  in  writing :  '  Before  the 
jury  can  convict  the  defendant  under  the  indictment,  they 
must  believe  that  he  not  only  ^ot  the  instruments  without 
the  consent  of  Ella  Mack,  but  with  the  intent  to  defraud  her ; 
and  that  before  he  could  defraud  her,  she  must  be  shown  to 
be  the  legal  owner  of  them,  and  this  she  could  not  be  with- 
out having  been  first  appointed  administratrix  of  the  estate 
of  the  deceased  owner.'  The  court  then  refused  to  give  this 
charge,  and  the  defendant  excepted  to  its  refusal." 

Sumter  Lea,  for  the  defendant. 

H.  C.  Tompkins,  Attorney  General,  for  the  State. 

STONE,  J. — The  present  indictment  was  found  under  sec- 
tion 4370  of  the  Code  of  1876,  which  declares,  that  "  any  per- 
son who,  by  any  false  pretense  or  token,  and  with  the  intent 
to  injure  or  defraud,  obtains  from  another  any  money,  or 
other  personal  property,  must,  on  conviction,  be  punished  as 
if  ho  had  stolen  it. '     The  form  of  indictment  in  such  cas«^  is 


140  SUPREME  COURT  [Dec.  Term, 

[Mack  V.  The  State.] 

found  on  page  996  of  the  Code,  form  48.  The  pretense 
charged  in  the  present  case  is,  that  the  accused  falsely  pre- 
tended to  Ebenezer  Smith  that  he  had  been  sent  by  Ella 
Mack  for  certain  personal  chattels,  then  in  the  possession  of 
the  former,  but  held  by  him  for  the  said  Ella.  Under  this 
pretense,  he  obtained  possession  of  the  chattels.  To  consti- 
tute this  statutory  crime,  there  must  be  a  pretense,  by  decla- 
ration or  otherwise,  that  some  fact  or  facts  exist,  tending  to 
induce  another  to  part  with  something  valuable,  and  upon 
the  strength  of  which  pretense  or  representation  the  posses- 
sion of  the  valuable  thing  is  parted  with.  The  accomplished 
fraud  must  have  reasonable  connection  with  the  pretense 
(Bish.  Stat.  Crimes,  §  452);  and  the  pretense  must  be  shown 
to  be  false,  and  made  with  intent  to  injure  or  defraud.  De- 
fraud whom?  The  statute  does  not  in  terms  inform  us. 
Usually,  the  intent  is  to  defraud  the  owner  of  the  thing  ob- 
tained ;  but  it  is  sufficient  if  the  intent  be  to  defraud  any 
one,  connected  with  the  ownership,  possession,  or  custody 
of  the  chattel.  Possession  gives  a  special  property,  which 
the  law  regards,  and  will  protect  against  any  claimant,  ex- 
cept the  rightful  owner.  So,  in  this  case,  if  Smith  held  the 
chattels  for  Ella  Mack,  or  for  the  estate  of  her  husband,  and 
if  he  surrendered  the  possession  to  one  not  authorized  to 
receive  it,  this  would  render  him  liable  to  account  for  its 
value,  as  for  a  conversion. — Nelson  v.  Beck,  54  Ala.  329.  The 
testimony  in  this  case  tends  to  show  that  Smith's  possession 
was  that  of  Ella  Mack,  and  that  he  held  simply  for  her,  and 
not  in  his  own  right.  Under  our  statutes,  the  widow  has  a 
valuable  and  clearly  defined  interest  in  her  husband's  estate, 
and  in  its  preservation.  The  alleged  false  pretense  charged 
proceeds  on  the  theory,  that  the  instruments  belonged  to 
i^lla  Mack,  or  were  subject  to  her  control ;  for  the  testimony 
tends  to  show  that  the  accused,  when  he  obtained  them  from 
Smith,  stated  that  Ella  Mack  had  sent  him  for  them.  The 
intent  to  injure  or  defraud  either  Smith  or  Ella  Mack,  may 
have  existed  in  the  mind  of  the  accused ;  and  either  one,  if 
shown  to  exist,  would  make  out  that  feature  of  the  case. 
Either  one  owned  sufficient  property  or  interest  in  the  chat- 
tels, if  the  testimony  be  believed,  to  be  the  subject  of  such 
intent. —  Crum  v.  Williams,  29  Ala.  446  ;  Williams  v.  Crum, 
27  Ala.  468 ;  Broivn  v.  Season,  24  Ala.  466.  But,  the  intent 
to  injure  or  defraud  must  be  shown,  or  the  offense  is  not 
complete. — O'Connor  v.  The  State,  30  Ala.  9.  This,  however, 
need  not  necessarily  be  shown  by  independent  testimony. 
It  may  be  inferred  from  the  character  of  the  representation 
or  pretense,  its  known  falsity,  and  the  attendant  circum- 
stances, if  sufficient  to  convince  the  jury,  beyond  a  reasona- 
VoL.  Lxin. 
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ble  doubt,  that  there  was  an  intent  to  injure  or  defraud, 
PemAe  v.  Hei-nck,  13  Wend.  87 ;  2  Bish.  Cr.  Proc.  §  174 

The  charge  asked  bj  defendant  was  rightly  refused.  It 
was  not  indispensably  necessary,  as  we  have  shown,  that 
there  should  have  been  an  administration  on  the  estate  of 
the  deceased  Mack.  The  intent  to  defraud  may  have  ex- 
isted without  that.  To  hold  otherwise,  would  be  to  leave 
estates  of  decedents,  before  administration  granted,  at  the 
mercy  of  the  vicious. 

On  the  other  question,  the  bill  of  exceptions  is  obscure  ; 
namely,  whether  the  transaction  deposed  to  by  Skinner  oc- 
curred before  or  after  the  musical  instruments  were  obtained 
by  the  accused  from  Smith.  We  have  carefully  considered 
its  recitals,  and  cannot  answer  this  question  to  our  satisfac- 
tion. If  it  occurred  before,  then  it  was  irrelevant  to  the  is- 
sue presented  by  the  indictment,  and  should  not  have  been 
received.  It  was  calculated  to  prejudice  the  jury,  by  the 
consideration  of  an  act  of  impropriety,  having  no  connection 
whatever  with  the  offense  charged.  On  the  other  hand,  if  it 
occurred  after  he  had  obtained  the  instruments  from  Smith, 
then  the  testimony  was  legal.  It  tended  to  show  an  asser- 
tion of  ownership  by  the  accused,  and  to  repel  all  idea  that 
he  obtained  them  for  the  use  and  benefit  of  Ella  Mack.  In 
other  words,  its  tendency  was  to  show  an  intent  to  injure  or 
defraud  the  rightful  owner,  by  converting  the  chattels  to  his 
own  use.  Under  a  well-defined  rule,  we  are  bound  to  in- 
dulge every  reasonable  intendment  in  favor  of  the  correct 
ruling  of  the  Circuit  Court.  We  cannot  presume  error.  It 
must  be  affirmatively  shown. — 1  Brick.  Dig.  781. 

The  judgment  is  affirmed. 


Yaiicy  V.  The  State. 

Indictment  for  tising  Obscene  Language  in  Preseiux  of  Female. 

1.  OrijanizitUon  of  ijntiui  jury ;  gupiAyitnj  ilefv-trttny  «/  oriijinnl  i-eiiire.  — Whon 
twelve  of  the  penuiUH  uri^iuully  siiuiuioufd  iis  ({niu>l  jurors  ii|i|M;iir  ftuil  are  ac- 
cepted by  tho  coart,  there  is  no  error  iu  re<iuirinj;tho8h«rifftn8muiuou  twelve 
other  persons  for  the  completiou  of  the  jnry  (Cnle,  §  4754).  althoa^jh  a  Krand 
jary  may  be  composed  of  only  fifteen  persons ;  nor  U  it  error  to  direct  tho 
snmmonK  of  "^o<k1  and  lawful  citizcus  from  the  body  of  the  people  of  tho 
county,  who  possess  the  qutdifieatioDs  spocifietl  in  the  statiitos  of  Alibiina  in 
s»ich  case  made  and  provided,"  instead  of  using  tho  exact  words  of  the  statute, 
"qualified  citizens  of  the  county." 
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2.  Using  inaulting  language,  &c.,  in  presence  qfjemales;  sufficiency  of  indict- 
ment, and  constituents  oj  offense. — In  nn  iudictment  for  usiug  iusiilting,  abusive, 
or  vulgar  language  in  the  presence  of  females  (Code,  §  4203),  it  is  not  neces- 
Bary  to  set  out  the  words  used  by  the  accused  ;  nor  is  it  necessary  to  prove,  on 
the  trial,  that  the  words  were  heard  by  the  females  present. 

Feom  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

The  record  in  this  case  sets  out  the  original  venire  of  per- 
sons summoned  as  grand  jurors,  eighteen  in  number,  of 
whom  sixteen  appeared ;  and  the  minute-entry  recites  that 
four  of  those  appearing  were  excused  by  the  court,  "leaving 
the  panel  of  grand  jurors  numbering  only  twelve  persons ; 
and  thereupon  the  court  ordered  the  sheriff  of  Dallas  county 
to  summon  twelve  good  and  lawful  citizens  from  the  body  of 
the  people  of  said  county,  who  possess  the  qualifications 
specified  in  the  statutes  of  Alabama  in  such  case  made  and 
provided."  It  further  shows  that,  of  the  twelve  persons  thus 
summoned,  six  were  regularly  drawn,  who  were  added  to  the 
twelve  original  jurors,  and  the  grand  jury  was  organized 
with  these  eighteen  persons. 

The  indictment  contained  two  counts :  the  first  count 
charging  that  the  defendant,  "Emily  Yancy,  alias  Emily 
Pitts,  entered  upon  the  curtilage  of  the  dwelling-house  of 
Laura  Stollenwerck,  and  in  the  presence  of  Hasty  StoUen- 
werck,  a  female  made  use  of  abusive,  insulting,  or  vulgar 
language";  and  the  second,  that  the  words  were  spoken  in 
the  presence  of  Emily  Shevers.  There  was  a  demurrer  to 
the  indictment,  on  what  grounds  does  not  appear  by  the 
record ;  and  the  demurrer  being  overruled,  the  defendant 
pleaded  not  guilty.  On  the  trial,  as  the  bill  of  exceptions 
states,  Laura  Stollenwerck  was  introduced  as  a .  witness  by 
the  State,  and  testified  that,  in  November,  1879,  the  defen- 
dant came  into  her  yard,  and,  in  the  presence  of  Hasty  Stol- 
lenwerck, her  daughter,  called  her  "a  whore,"  and  "a  bitch." 
Miss  Shevers,  another  witness  for  the  State,  testified  that 
she  was  at  the  house  of  Laura  Stollenwerck  on  the  occasion 
mentioned,  and  heard  the  defendant  use  the  words  as  stated 
by  the  first  witness,  and  that  Hasty  Stollenwerck  was  pres- 
ent at  the  time.  "This  was  all  the  testimony  in  the  case"; 
and  the  defendant  thereupon  asked  the  court  to  charge  the 
jury  as  follows :  1.  "If  the  jury  believe  the  evidence,  they 
must  find  the  defendant  not  guilty."  2.  "The  jury  can  not, 
in  the  absence  of  Hasty  Stollenwerck,  know  that  she  heard 
the  words  alleged  to  have  been  used  ;  and  therefore  the  de- 
fendant must  be  acquitted."  These  charges,  which  were  in 
writing,  were  refused  by  the  court,  and  the  defendant  ex- 
cepted to  their  refusal. 

Vol.  lxiii. 
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Satterfield  &  YoUNO,  for  the  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BKICKELL,  0.  J. — The  grand  jury  were  impanelled  in 
conformity  to  the  statute. — Code  of  1876,  §  4754.  The  num- 
ber of  the  original  venire  not  appearing,  or  appearing  and 
being  excused,  reduced  the  number  of  jurors  below  fifteen  ; 
and  the  court  properly  ordered  the  sheriff  to  summon  a  suf- 
ficient number  of  persons  to  complete  the  grand  jury — that 
is,  to  make  it  of  not  less  than  fifteen,  nor  more  than  eighteen. 
Ordering  the  summons  of  "good  and  laia/id  citizens,  possessing 
the  qtmliji cations  specified  in  the  sfatrdes  of  Alalnima,  in  suck 
cases  made  and  provided"  is  equivalent  to  an  order  to  sum- 
mon the  jurors  from  the  qualified  citizens  of  the  county  — the 
persons  possessing  the  requisite  qualifications  of  jurors.- 

2.  The  indictment  pursues  the  words  of  the  statute,  and 
is  sufficient.  It  was  not  necessary  to  set  out  the  abusive,  in- 
sulting or  vulgar  language,  spoken  by  the  accused.  Nor  was 
it  necessary  that  it  should  be  shown  that  it  was  heard  by  the 
female  averred  to  have  been  present  when  it  was  spoken.  It 
is  the  fact  of  presence,  subject  to  insult  if  the  language  is 
heard,  which  is  of  the  essence  of  the  offense. — Code  of  1876, 
§  4203 ;  Ivey  v.  State,  61  Ala.  58. 

We  find  n^  error  in  the  record,  and  the  judgment  is 
affirmed. 


Lowder  v.  The  State. 

Indictment  forr  Burglary. 

1.  Rrtnkhuj  and  enterimj.  — A  servant,  employed  by  an  ftttoruey  iu  and  sboot 
his  office,  and  intrusted  with  the  key  t<>  the  front  cioor,  iniiy  be  oonviotwl  of 
biir^lftry  (Code,  §  4343).  if  he  enters  the  office  by  night,  by  using  the  key, 
with  the  intention  nt  the  time  of  steiiling  the  money  of  his  emphiyer  while 
asleep  iu  an  inner  room;  bnt,'if  he  is  in  the  habit  of  sleeping  -in  the  office, 
with  the  consent  of  his  employer,  or  without  objection  Iroin  him,  and  enters 
with  the  intention  only  of  going  to  bed.  but  afterwards  forms  ihe  design  to 
steal  the  money,  and  attempts  to  do  so,  he  is  not  guilty  of  burglary. 

2.  S'fMifi.  -  In  this  case,  since  "there  was  no  evidence  that  the  defendant  had 
opened  the  door  of  the  office  at  all,  .is  there  Wiw  none  tliat  it  was  shut  iHiforo 
he  entered."  the  court  should  have  instructed  the  jury,  on  his  re4iuest,  that 
npon  the  evidence  they  must  find  him  not  guilty. 

From  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  John  A.  Minnis. 
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The  defendant  in  this  case  was  indicted  for  burglary,  in 
breaking  and  entering  "the  law-oflSce  of  Sayre  &  Graves"  in 
the  city  of  Montgomery,  with  the  intent  to  steal.  The  in- 
dictment also  contained  a  count  for  the  larceny  of  a  pocket- 
book,  the  property  of  P.  T.  Sayre,  containing  bank  bills,  par- 
ticularly described,  of  the  aggregate  value  of  forty  dollars ; 
but  a  demurrer  was  sustained  to  this  count.  Under  the 
charge  of  the  court,  to  which  exceptions  were  duly  reserved, 
the  defendant  was  convicted  of  the  burglary  as  charged. 
The  bill  of  exceptions  purports  to  set  out  all  the  evidence 
adduced  on  the  trial ;  but,  as  the  material  facts  are  stated  in 
the  opinion  of  the  court,  it  is  not  necessary  to  repeat  them 
here. 

J.  GiNDRAT  WiNTEU,  for  the  defendant,  cited  Alkn  v.  The 
State,  40  Ala.  334 ;  Chambers  v.  The  State,  6  Ala.  855 ;  East's 
P.  C.  482  ;  Clark's  Manual,  §  847  ;  Collier  v.  State,  55  Ala.  125. 

H.  0.  Tompkins,  Attorney-General,  for  the  State,  cited 
United  States  v.  Bowen,  4  Or.  C.  C.  604 ;  1  Stra.  481 ;  Hut- 
ton's  E.  20 ;  2  Eussell  on  Crimes,  §§  7-11 ;  2  Wharton's 
Amer.  Cr.  Law,  §  1536. 

MANNING,  J. — Appellant  was  indicted  for  burglary,  in 
entering  at  night,  through  the  outer  front  door,  the  office  of 
Sayre  &  Graves,  attorneys-at-law,  from  which  an  open  door 
let  into  an  adjoining  bed-room,  where  Mr.  Sayre  lay,  haviiig 
gone  to  bed.  The  evidence  tended  to  show  that  defendant 
went  from  the  office,  after  entering  it,  into  the  bed-room,  to 
steal  money  from  the  pocket-book  of  Mr.  Sayre,  which  he 
had  placed  between  the  mattresses  of  the  bed  on  which  he 
was  lying.  And  the  defense  is,  that  being  a  servant  of  Sayre 
&  Graves,  and  intrusted  as  such  by  them  with  the  key  of 
their  office,  defendant  was  not  guilty  of  burglary. 

According  to  Mr.  Sayre's  testimony,  defendant  was  then, 
and  previously,  in  the  employment  of  Sayre  <fe  Graves  "as  a 
servant  in  witness'  bed-room,  and  as  an  office  boy  to  their 
law-office,  the  same  mentioned  in  the  indictment,"  and  had 
received  from  them,  to  be  used  "for  tbe  purpose  of  his  em- 
ployment," a  key  to  the  office  front  door ;  and  that  he  en- 
tered through  said  front  door,  and,  by  use  and  means  of  said 
key,  defendant  could  have  ingress  into  said  office  at  will ; 
but  [his]  duties  .  .  .  did  not  call  him  there  at  night," 
though  he  "was  not  restricted  or  forbidden  from  using  said 
key,  and  coming  into  said  office  at  night ;  nothing  being  said 
to  him  as  to  that."  Whether  or  not  he  was  in  the  habit  of 
sleeping  there  at  night,  is  left  in  doubt  by  the  evidence. 

Vol.  LXTtT.  ' 
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In  2  Russell  on  Crimes,  7  (Sharswood's  ed.  of  1877),  it  is 
said :  "It  will  also  amount  to  a  burglary,  if  a  servant,  in 
the  night  time,  open  the  chamber  door  of  his  master  or  mis- 
tress, whether  latched  or  otherwise  fastened,  and  enter  for 
the  purpose  of  committing  murder,  or  rape,  or  with  any 
other  felonious  design."  In  Edmonds's  case,  in  the  time  of 
James  L  (Reports  of  Sir  Richard  Hutton,  in  black  letter, 
p.  20),  the  jury  returned  this  special  verdict :  "We  find 
that  Richard  Heydon,  and  Christian,  his  wife,  were  both  in 
bed,  and  at  rest  in  an  upper  chamber  of  the  mansion-house 
of  the  said  Richard  Heydon ;  and  that  the  said  William  Ed- 
monds then  was,  and  yet  is,  the  servant  and  apprentice  of 
the  said  Richard ;  and  that  he  then  lay  in  another  chamber 
of  the  said  house,  remote  from  the  bed-chamber  of  his  said 
master  and  dame ;  and  that  there  was  a  door  with  a  latch  at 
the  stairs-foot  of  the  said  bed-chamber  of  the  said  Heydon, 
but  none  at  the  stairs-head,  being  the  entrance  into  the  said 
bed-chamber  of  the  said  Heydon :  We  find  that  the  said 
William,  at  the  said  time  in  the  indictment,  drew  the  latch 
of  the  stair-foot  door,  and  opened  the  said  door,  being  then 
latched,  and  went  up  the  stairs,  and  entered  the  bed-chamber 
of  his  said  master,  with  an  intent  to  murder  the  said  Hey- 
don ;  and  that  he  did  then  and  there"  wound,  «fec.  Of  tne 
ten  judges  to  whom  the  case  was  submitted,  nine  "agreed 
that  it  was  burglary,"  and  the  other  doubted.  Similar  to 
this  are  the  cases  of  Gray  (1  Strange,  481),  and  Boioen  (4 
Cranch  Cir.  C.  604),  in  which  the  judgments  were  the  same. 

In  CornwaWs  case  (2  Strange,  881),  "defendant  was  a  ser- 
vant in  the  house  where  the  robbery  was  committed,  and,  in 
the  night  time,  opened  the  street  door,  and  let  in  the  other 
prisoner,  and  showed  him  the  side-board,  from  whence  the 
other  prisoner  took  the  plate :  then  the  defendant  opened 
the  door,  and  let  him  out,  but  did  not  go  out  with  him,  but 
Went  to  bed."  Whether  this  was  burglary  in  the  servant, 
was  doubted  at  the  trial ;  but,  at  a  meeting  of  all  the  judges, 
they  unanimously  held,  "that  it  was  burglary  in  both,  and 
not  to  be  distinguished  from  the  ca^e  that  had  been  often 
ruled,  .  .  .  that  if  one  watches  at  the  street-end  while 
the  other  goes  in,  it  is  burglary  in  all." 

In  this  latter  case,  the  servant  did  not  break  into  and  en- 
ter the  house  :  he  was  already  in,  and  did  not  go  out ;  and 
the  other  did  not  himself  do  any  house-breaking  to  get  in : 
he  only  entered  through  a  door,  wnich  a  servant  of  the  liouse, 
intrusted  with  the  key,  opened  for  him.  But  the  idea, 
though  not  expressed,  upon  which  this  opinion  was  based, 
seems  to  have  been,  that  the  outsider  was  guilty  of  burglary 
in  obtaining  entrance  by  the  aid  of  the  unfaithful  servant,  as 

(10) 
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truly  as  if  it  had  been  effected  by  an  inanimate  instrument ; 
and  it  followed,  that  the  servant  was  guilty  of  the  same  of- 
fense, because  he  was  present,  aiding  and  abetting.  Would 
there  have  been  any  question  made,  whether  the  servant  was 
guilty  or  not,  if,  instead  of  being  and  staying  within  the 
house,  he  had  come  with  his  confederate  to  the  door,  on  the 
outside,  and  had  opened  it  with  the  key  intrusted  to  him, 
and  both  had  gone  in  and  stolen  the  plate?  If  not,  why 
should  not  the  servant,  in  view  of  the  other  cases  above  cited, 
be  held  guilty  of  burglary,  if  without  a  confederate  he  had 
opened  and  gone  into  the  house  alone,  and  immediately 
stolen  the  plate,  himself  ?  An  opening  for  this  purpose  was 
no  less  unlawful,  and  it  would  appear  as  much  a  burglary,  as 
an  opening  to  let  in  another  thief.  By  the  common  law,  a 
servant  would  be  guilty  of  larceny — of  the  felonious  taking 
and  carrying  away — of  the  money  or  goods  of  his  master, 
even  if  they  had  been  handed  and  intrusted  to  him  to  be 
carried  to  another  person,  by  appropriating  them  to  his  own 
use.  And  so,  though  he  might  have  the  privilege  of  opening 
and  entering  his  master's  mansion-house,  to  go  to  bed  there- 
in, he  would,  it  seems  to  me,  be  guilty  of  burglary,  if  he  un- 
locked and  entered  it  in  the  night  time,  With  the  intent  to 
rob,  and  did  then  commit  robbery  therein ;  only,  to  justify 
a  conviction  in  such  a  case,  the  jury  ought  to  be  satisfied  by 
the  evidence,  beyond  a  reasonable  doubt,  that  the  intent  to 
rob  existed  when  the  house  was  entered,  not  formed  after- 
wards. 

Doubt  is  cast  upon  this  view,  by  a  passage  of  Sir  Matthew 
Hale's,  in  commenting  on  some  statutes  of  Elizabeth's  reign, 
in  which  he  says :  "If  the  servant  unlatch  a  door,  or  turn 
a  key  in  a  door  in  the  house,  and  steal  goods  out  of  that 
room ;  .  .  .  yet,  it  seems  to  me,  the  servant  shall  not 
thereupon  be  ousted  of  his  clergy,  for  the  opening  the  door 
in  this  manner  is  within  his  trust,  and  so  no  breaking  of  the 

house,  nor  robbery,  within  this  act But,  if  a 

servant  break  open  a  door,  whether  outward  or  inward,  .  . 
and  steal  goods,  this  is  a  robbery  and  breaking  the  house 
within  this  statute  ;  .  .  .  for  such  a  breaking,  though  by 
a  servant,  in  the  night,  would  make  burglary  ;  for  such  an 
opening  is  not  within  his  trust." — 2  Hale's  P.  C.  354,  355. 
Of  these  passages,  it  is  remarked  in  Eussell  on  Crimes 
(Sharswood's  ed.  of  1877),  vol.  II,  p.  11  :  "It  seems  to  have 
been  considered,  that  the  question  whether  such  act  Would 
amount  to  a  breaking,  must  depend  upon  the  point,  whether 
the  door  might  have  been  opened  by  the  servant  in  the 
course  of  his  trust  and  employment."  But  doubt  of  this  is 
intimated  in  a  note,  added  with  a  sed  qucere,  and  reference 
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to  Edmonds's  case,  supra.  We  have,  therefore,  supposed  we 
might  consider  the  question  as  not  settled  by  the  passage  in 
the  Pleas  of  the  Crown. 

We  are  of  the  opinion,  that  the  charge  given  by  the  iadge 
of  the  City  Court  to  the  jury  was,  upon  this  point,  as  favor- 
able to  the  appellant  as  the  law  would  allow.  Of  course,  if 
he  went  in  only  to  go  to  bed,  and  had  the  right  to  do  so  from 
his  employers,  or  was  accustomed  to  sleep  there  at  night 
with  their  knowledge,  and  without  objection,  he  would  not  be 
guilty  of  burglary,  though,  after  entering  the  office  for  that 
purpose  only,  he  formed  the  design  to  steal. 

The  charge  was  asked  for  appellant,  and  refused,  that 
upon  the  evidence  they  must  find  the  defendant  not  guilty. 
Ajid  we  think  it  ought  to  have  been  given.  There  was  no 
evidence  that  defendant  had  opened  the  door  of  the  office  at 
all,  for  there  was  none  that  it  was  shut  before  he  entered. 

For  the  error  of  refusing  this  charge,  the  judgment  of  the 
Circuit  Court  must  be  reversed,  and  the  cause  be  remanded. 
Let  the  defendant  remain  in  custody,  until  discharged  by  due 
course  of  law. 


Tatum  V,  The  State. 

Indictment  for  Sdling  Liquor  to  Person  of  Known  Intemperate 

Hoints. 

1.  Sufficiency  of  indidmenL — An  indictment  for  selling  liqnor  to  a  person 
of  known  intemperate  habits,  in  the  form  prescribed  by  the  Code  (p.  998,  No. 
59),  is  sufficient,  although  it  does  not  negative  the  requisition  of  a  physician. 

2.  Selling  liquor  to  person  of  known  inlemperate  habits;  congtittients  of  offense. 
To  authorize  a  conviction  under  an  indictment  for  selling  liquor  to  a  person 
of  known  intemperate  habits  (Code,  §  4205),  it  is  essential  that  three  facts 
shall  be  proved  :  1st,  that  the  defendant  sold  spirituoos,  vinous,  or  malt  liquor 
to  the  person  named  ;  2d,  that  such  person  was  of  intemperate  habits  ;  and, 
3d,  that  the  defendant  had  knowledge  of  his  intemperate  habits. 

3.  iSome ;  hoto  proved.  — Neither  tne  sale  of  the  liquor,  nor  the  intemperate 
habits  of  the  person  to  whom  it  was  made,  can  bo  proved  by  general  chamc- 
ter,  general  reputation,  or  general  notoriety  in  the  community  ;  but  such  evi- 
dence is  admissible  to  prove  the  defendant's  knowledge  of  such  intemperate 
habits,  on  the  theory  that  what  is  geuornlly  known  in  the  community  is  evi- 
dence, to  Ih)  weighed  by  the  jury,  in  determining  whether  it  is  known  to  the 
accused  ;  yet  such  evidence  is  not  conclusive. 

4.  Measure  of  proof,  and  refxsonable  douht. — As  to  the  measure  of  proof  re- 
quired in  criminal  coses,  and  the  reasonable  doabt  which  will  justify  an  ac- 
quittal, the  correct  rule  is  laid  down  in  the  case  of  Oolvman  v.  The  State,  59 
Ala.  52  ;  and  that  rule  applies  to  a  prosecution  for  selling  liquor  to  a  person 
of  known  intemperate  habita 

5.  "Intemperuie  habits";  what  c<»w<Uutes.— "Intemperate  habits,"  within  the 
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meaning  of  the  statute,  can  not  be  predicated  of  a  person  who  occasionally 
drinks  to  excess.  But  it  is  not  necessary  to  show  that  he  is  drunk  every  day. 
It  sobriety  is  the  rule,  and  occasional  intoxication  the  exception,  he  is  not 
within  the  statute  ;  and,  on  the  other  hand,  if  the  habit  is  to  drink  to  intoxi- 
cation when  occasion  offers,  and  sobriety  or  abstinence  is  the  exception — as 
when  one  is  accustomed  to  remain  sober  while  at  home,  but  generally  drinks 
to  excess  when  in  company,  or  when  visiting  the  town  or  village— the  charge 
of  intemperate  habits  is  sustained. 

6.  To  what  witness  may  <esii/i/. -^Intemperate  habits  is  a  collective  fact,  to 
which  a  witness  may  testify,  if  he  has  sufficient  knowledge  ;  and  the  person  to 
whom  the  liquor  was  sold  may  himself  testify  whether  he  is  or  is  not  of  intem- 
perate habits. 

7.  (Same. — A  person ,  knowing  the  fact,  may  testify  that  the  intemperate 
habits  of  the  person  to  whom  the  liquor  was  sold  were  generally  known  in  the 
neighborhood  in  which  the  sale  was  made. 

Feom  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

The  indictment  in  this  case  was  found  in  March,  1879,  and 
charged  that  the  defendant,  "  John  Tatum,  before  the  find- 
ing of  this  indictment,  did  sell  or  give  spirituous,  vinous,  or 
malt  liquors,  to  John  Liddell,  a  person  of  known  intemper- 
ate habits ;  against  the  peace,"  &c.  The  defendant  de- 
murred to  the  indictment,  "  because  it  fails  to  allege  that 
the  gift  or  sale  was  made  without  the  requisition  of  a  physi* 
cian;"  but  the  court  overruled  the  demurrer,  and  he  then 
pleaded  not  guilty.  The  demurrer,  and  the  ruling  of  the  court 
thereon,  are  not  noticed  in  any  judgment-entry,  but  only  ap- 
pear from  the  bill  of  exceptions. 

On  the  trial,  as  the  bill  of  exceptions  states,  John  Liddell 
was  introduced  as  a  witness  for  the  State,  and  testified,  that 
he  purchased  whiskey  from  the  defendant  in  June,  or  July, 
1878,  and  that  he  was  the  person  named  in  the  indictment 
as  a  man  of  known  intemperate  habits.  On  cross-examina- 
tion of  this  witness,  the  defendant  asked  him  these  ques- 
tions: "  Did  you  not,  in  the  months  of  June  and  July,  1878, 
and  often  prior  to  tliat  time,  come  to  town,  having  plenty  of 
money  with  which  to  buy  whiskey,  and  did  not  purchase  and 
drink  it  ?  "  "  Did  you  not  frequently,  at  said  time,  and  pre- 
vious thereto,  have  opportunities  of  indulging  in  whiskey, 
and  did  you  not  decline  to  indulge  ? "  To  each  of  these 
questions  the  counsel  for  the  State  objected,  not  stating  any 
particular  ground  of  objection,  and  the  court  sustained  the 
objections ;  to  which  rulings  exceptions  were  duly  reserved 
by  the  defendant.  The  defendant  also  asked  the  witness,  "if 
he  was,  or  believed  himself  to  be,  a  man  of  intemperate 
habits,  when  he  purchased  the  liquor ; "  to  which  question, 
also,  the  court  sustained  an  objection  on  the  part  of  the 
State,  and  the  defendant  excepted.  J,  L.  Wyatt,  another 
witness  for  the  State,  testified,  "  that  he  knew  said  John  Lid- 
dell, and  had  heard  several  men,  prior  to  June,  or  July,  1878, 
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discuss  his  characfcer ;  that  he  thought  he  knew  the  general 
character  of  said  Liddell,  as  being  a  temperate  or  intemper- 
ate man ;'  and  that  his  character  generally,  in  the  community 
of  Marion,  was  that  of  an  intemperate  man.  The  defendant 
moved  the  court  to  exclude  this  answer,  on  the  ground  that 
it  was  illegal  and  irrelevant ;  but  tlie  court  overruled  the  mo- 
tion, and  the  defendant  excepted."  John  Howze,  another 
witness  for  the  State,  was  asked,  "  if  he  knew  the  general 
character  of  said  John  Liddell  for  temperance  during  the 
months  of  June  and  July,  1878,  and  prior  to  that  time ; "  and 
answered,  "  that  he  thought  said  Liddell  had  two  characters 
— when  at  home,  he  had  the  character  of  a  sober,  industrious 
man ;  and  when  in  town,  he  had  the  character  of  being  an 
intemperate  man."^  The  defendant  objected  to  this  question, 
and  reserved  an  exception  to  its  allowance ;  but  no  objection 
was  made  to  the  answer.  Numerous  other  exceptions,  of 
similar  character,  were  reserved  by  the  defendant  to  rulings 
of  the  court  on  questions  of  evidence  ;  which,  however,  re- 
quire no  special  notice. 

The  court  gave  an  elaborate  written  charge  to  the  jury, 
which  it  is  unnecessary  to  set  out  at  length.  To  the  follow- 
ing portions  of  this  charge  exceptions  were  duly  reserved  by 
the  defendant,  a  separate  exception  being  taken  to  each  sen- 
tence as  here  copied :  "A  man  of  intemperate  habits  is  one 
who  is  in  the  habit  frequently  of  getting  drunk  ;  and  if  it  is 
known  to  the  person  selling  him  liquor,  he  is  a  man  of  known 
intemperate  habits."  "A  man  who  is  in  the  habit  of  getting 
drunk  two  or  three  times  a  year,  is  a  man  of  intemperate 
habits ;  and  if  any  one  sells  or  gives  whiskey  to  such  a  per- 
son, knowing  (when  he  does  so)  the  habits  of  the  person  to 
whom  he  sells  or  gives  it,  he  is  guilty,  under  the  statute,  of 
selling  or  giving  to  a  person  of  known  intemperate  habits." 
"  If  the  State  has  proved  to  your  satisfaction  that  Liddell's 
character  in  this  community,  at  the  time  of  the  selling  or 
giving,  was  that  of  a  man  of  intemperate  habits,  the  jury 
may  infer  from  such  proof  that  the  defendant  knew  the  char- 
acter of  said  Liddell.  "  If  said  Liddell  was  frequently  in 
the  town  of  Marion,  during  the  time  mentioned,  in  1878,  prior 
to  June  and  July  of  that  year,  and  was  frequently  or  oc- 
casionally drunk  on  the  street,  and,  while  in  that  condition, 
frequently  passed  near  the  defendant's  bar-room,  or  went 
into  said  bar-room,  while  in  that  condition;  the  jury  may, 
from  these  facts,  if  they  bo  proven,  infer  that  defendant  knew 
of  said  Liddell's  intemperate  habits."  "  This  man  is  charged 
with  a  grave  oflFense  against  the  law ;  if  he  is  guilty,  you 
should  assess  a  fine  that  will  reform  him,  and  prevent  him 
from  ever  again  breaking  the  laws  of  his  country ;  f^nd  such 
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a  fine  as  will  warn  others  against  the  commission  of  a  like 
offense  by  any  one  else  in  the  community."  "A  refusal  to 
enforce  the  law  vigorously  by  juries,  whenever  the  person 
charged  with  breaking  it  is  fully  proved  guilty,  will  embolden 
the  drunkard  to  drink  the  more,  and  those  who  sell  it  to  him 
to  defy  the  law."  "  If  morally  certain  of  his  guilt,  the  jury 
should  not  hesitate  to  punish,  and  punish  severely."  "You 
will  be  morally  certain,  when  you  can  say  that  his  guilt  is 
fully  proved  ;  for  there  can  be  no  reasonable  doubt,  if  guilt 
is  fully  and  clearly  established." 

The  defendant  requested  numerous  charges  to  the  jury, 
which  were  in  writing,  and  some  of  which  were  given  by  the 
court  as  asked,  while  others  were  refused.  Among  the  charges 
refused  were  the  following :  1.  "  There  are  several  material 
facts  to  be  established  by  the  State  jn  this  case ;  among  them, 
that  the  person  to  whom  the  liquor  was  sold  was,  at  the  time 
of  the  sale,  an  habitual  drunkard,  and  that  the  defendant 
knew  this  fact  of  his  own  knowledge  at  the  sale  ;  and  unless 
the  jury  are  satisfied  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  when  he  sold  the  liquor,  knew  of 
his  own  knowledge  that  the  purchaser  was  a  man  of  intem- 
perate habits,  they  are  bound  to  acquit  the  defendant."  2. 
"  If  there  is  such  a  conflict  in  the  testimony  of  the  witnesses 
for  the  State  and  the  witnesses  for  the  defendant,  as  to  create 
a  reasonable  doubt,  whether  the  person  to  whom  the  liquor 
was  sold  was,  at  the  time  of  the  sale,  an  habitual  drunkard, 
or  not,  the  jury  should  acquit  the  defendant."  3.  "If  there 
is  such  a  conflict  between  the  testimony  of  the  witnesses  for 
the  State  and  the  witnesses  for  the  defendant,  as  to  create  a 
reasonable  doubt,  whether  the  defendant,  at  the  time  of  the 
sale,  knew  the  person  to  whom  he  sold  the  liquor  to  be  a  man 
of  intemperate  habits,  the  jury  should  acquit  the  defendant." 
4.  "  When  witnesses  for  the  State,  and  witnesses  for  the  de- 
fendant, are  of  equal  credibility  and  intelligence,  and  have 
equal  opportunities  of  observing  a  certain  state  of  facts,  and 
they  contradict  each  other  as  to  those  facts,  these  facts  being 
material  to  the  case;  the  rule  of  the  law  is,  that  the  State 
has  failed  to  make  out  her  case,  and  the  defendant  should 
be  acquitted."  5.  "  The  jury  may  infer,  from  the  facts  that 
Liddell  was  seen  by  Bennett  drunk  twice,  and  by  Howze  two 
or  three  times,  and  by  Lovelace  three  times,"  &c.  (specifying 
in  like  manner  the  names  and  testimony  of  several  other  wit- 
nesses), "and  no  evidence  showing  whether  tbese  were  the 
same  or  different  occasions,  that  the  defendant  knew  said 
Liddell  was  a  man  of  intemperate  habits ;  but,  from  these 
facts,  and  the  further  fact  that  said  Howze,  Lovelace,  Wyatt 
and  Nichols  testified  that  said  Liddell  had  the  character  of 
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a  man  of  intemperate  habits,  the  jury  are  not  bound  to  infer 
that  his  intemperate  habits  were  known  to  the  defendant" 
To  the  refusal  of  these  charges,  with  others,  exceptions  were 
duly  reserved  by  the  defendant. 

Brown  &  Hogxje,  and  W.  B.  Modawell,  for  the  defendant. 

H.  C.  ToMTKiNS,  Attorney-General,  for  the  State. 

STONE,  J. — The  indictment  in  this  case  pursues  the  given 
form,  and  is  sufficient. — Code  of  187G,  page  998.  form  69.  It 
is  framed  under  section  4205  of  the  Code,  and  charges  that 
the  defendant  sold  or  gave  spirituous,  vinous,  or  malt  li- 
quors, to  a  person  of  known  intemperate  habits.  Three  es- 
ential  facts  must  have  been  established  to  the  satisfaction 
of  the  jury,  beyond  a  reasonable  doubt,  to  authori25e  a  convic- 
tion: first,  that  there  was  a  sale  or  gift  of  spirituous,  vinous, 
or  malt  liquor ;  second,  that  the  sale  or  gift  was  to  a  person 
of  intemperate  habits ;  third,  that  at  the  time  the  seller  or 
giver  knew  the  person  to  whom  he  furnished  the  liquor  was 
of  intemperate  habits.  The  first  and  second  of  these  essen- 
tial frtcts  must  be  proved  as  any  other  material  facts  in  a 
criminal  prosecution  are  proved.  They  can  not  be  proved 
by  general  character,  general  reputation,  or  general  notoriety 
in  the  community  in  which  the  ofiense  is  alleged  to  have 
been  committed ;  and  this  species  of  testimony  is  not  ad- 
missible to  prove  either  of  these  constituents  of  the  oflfonse. 
Only  evidential  facts  and  circumstances  can  be  given  in  evi- 
dence, in  support  of  these  two  propositions.  The  other  ele- 
ment of  the  offense  falls  under  a  different  rule.  Knowledge 
is  the  fact  to  be  proved — the  defendant's  knowledge  of  the 
intemperate  habits  of  the  person  to  whom  he  made  the  sale. 
On  this  question,  general  reputation,  general  character,  may 
be  introduced  in  evidence. — Stallings  v.  The  State,  33  Ala. 
425;  Price  V.  Mazange,  31  Ala.  701;  Elam  v.  The  State,  25 
Ala.  53.  Such  testimony,  however,  is  not  conclusive.  It  is 
received  on  the  theory,  that  what  is  generally  known  in  the 
community — so  known,  as  to  have  established  a  general  char- 
acter or  reputation — furnishes  evidence  to  be  weighed  by 
the  jury,  in  determining  whether  the  accused  had  the  requi- 
site knowledge.  If,  upon  all  the  evidence,  including  this 
proof  of  general  character,  the  jury  are  convinced,  beyond  a 
reasonable  doubt,  that  the  defendant  did  know  the  intem- 
perate habits  of  the  person  to  whom  he  was  selling  or  giving 
the  liquor,  then  this  third  element  of  the  offense  is  proved 
according  to  the  requirements  of  the  law.  If  the  proof  falls 
short  of  this  measure  of  conviction,  there  should  oe  an  ac- 
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quittal. — Smith  v.  The  State,  65  Ala.  1;  Atkins  v.   The  State, 
60  Ala.  45. 

In  Coleman  v.  The  State,  59  Ala.  52,  we  stated  the  doctrine 
of  reasonable  doubts,  and  the  measure  of  proof  required  in 
criminal  cases.  That  rule  applies  in  the  ascertainment  of 
every  material  fact,  necessary  to  make  up  the  defendant's 
guilt  in  this  case,  including  the  three  essential  elements  com- 
mented on  above.  Each  must  be  affirmatively  shown  to  a 
moral  certainty,  so  as  to  convince  the  jury  of  the  truth  of 
each,  beyond  a  reasonable  doubt. 

What  is  meant  by  the  expression  in  the  statute,  '*  intem- 
perate habits?"  Habit  is  defined  to  be,  "Fixed  or  estab- 
lished custom ;  ordinary  course  of  conduct." — Webst.  Die. 
It  need  not  be  the  uniform  or  unvarying  rule,  but,  to  be  a 
habit,  it  must  be  the  ordinary  course  of  conduct — the  gen- 
eral rule  or  custom.  It  may  have  exceptions.  Exceptions 
do  not  destroy  a  rule.  But,  unless,  when  occasion  offers, 
there  is  a  disposition,  or  probable  inclination,  to  drink  to 
excess,  intemperate  habits  can  not  be  predicated.  If  so- 
briety is  the  rule,  and  occasional  intoxication  the  exception, 
then  the  case  is  not  brought  within  the  statute.  On  the 
other  hand,  if  the  rule  or  habit  is  to  drink  to  intoxication 
when  occasion  offers,  and  sobriety  or  abstinence  is  the  ex- 
ception, then  the  charge  of  intemperate  habits  is  established. 
Now,  to  make  out  this  charge,  it  is  not  necessary  that  this 
custom  shall  be  an  every-day  rule.  There  are  persons  whose 
custom  is  to  remain  sober  while  at  home,  and  who,  when  in 
company,  or  visiting  the  town  or  village,  generally  drink  to 
excess,  although  occasionally  they  abstain,  and  remain  sober. 
In  such  case,  drunkenness  is  shown  to  be  the  rule,  or  ordi- 
nary course  of  conduct ;  and  to  sell  or  give  to  such  person, 
knowing  him  to  be  such,  spirituous,  vinous,  or  malt  liquors, 
is  a  violation  of  the  statute. — Smith  v.  The  State,  supra. 

Intemperate  habits  is  a  collective  fact,  to  which  a  witness 
may  testify.  We  can  perceive  no  reason  why  the  person  to 
whom  the  sale  is  alleged  to  have  been  made,  should  be  made 
an  exception  to  the  rule.  All  persons,  having  sufficient 
knowledge,  should  be  allowed  to  testify  that  the  alleged  pur- 
chaser of  the  liquor  was,  or  was  not,  a  person  of  intemperate 
habits.  So,  all  persons  knowing  his  general  character  in  the 
premises,  should  be  heard  to  testify  whether  his  intemperate 
habits  were,  or  were  not,  generally  known  in  the  community 
in  which  the  sale  or  gift  was  made.  All  this  is  legal  evi- 
dence, to  be  weighed  by  the  jury.  If,  under  these  rules,  the 
defendant  is  found  guilty,  the  injury  done  to  society,  and  es- 
pecially to  the  family  of  the  inebriate,  if  he  has  one,  calls 
for  firm,  if  not  exemplary,  administration  of  the  law. 
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In  defining  what  coDstitutes  intemperate  habits,  and  in 
refusing  to  give  some  charges  asked,  defining  the  measure  of 
proof  necessary  to  authorize  conviction,  the  Circuit  Court 
erred.  There  may  be  other  rulings  subject  to  criticism,  but 
we  consider  it  unnecessary  to  specify  them.  What  we  have 
said  will  furnish  a  sufficient  guide  on  another  trial. 

Reversed  and  remanded.  Let  the  defendant  remain  in 
custody,  until  discharged  by  due  course  of  law. 


Dean  v.  The  State. 

Prosecution  for  Petit  Larceny. 

1.  Uertiornri;  when  aibiced  at  common  law.— A.  certiorari,  at  common  law, 
woB  a  revisory  remedy,  intended  only  for  the  correction  of  errors  of  law  appnr- 
«»nt  on  the  record  ;  and  wiis  not  a  snbstitnte  for  an  appeal,  nor  allowed  for  the 
correction  of  errors  of  fact,  which  were  properly  revisable  on  appeaL 

2.  Same;  wider  sUitnle. — In  this  State,  a  party  has  the  right  by  statnte  to 
sue  ont  a  certiorari,  to  remove  a  judgment  rendered  against  bim  by  a  justice  of 
the  peace,  into  the  Circuit  or  City  Court,  when  the  right  of  appeal  has  been 
lost,  without  fault  on  his  part,  by  lapse  of  time  ;  and  the  oaase  is  tried  de  novo 
in  that  court,  without  regard  to  thw  regularity  of  the  proceedings  before  the 
justice,  or  the  sufficiency  of  the  petition  for  the  certiorari  Bat  the  statnte  ap- 
plies only  to  civil  causes,  and  there  is  no  statute  which  gives  a  certiorari  in  a 
criminal  case,  to  remove  a  judgment  rendered  by  a  justice  of  the  peace. 

3.  Appeal  from  justice  of  the  peace;  when  6arr«/. — lu  a  criminal  case  tried 
before  a  justice  of  the  peace,  in  a  matter  within  his  jurisdiction,  the  defend- 
ant has  a  right  of  appeal,  under  the  rnles  and  regulations  prescribed  for  the 
trial  of  appeals  from  the  County  Court  (Co<le,  §  4701 );  and  no  time  being  pre- 
scribed within  which  the  appeal  must  be  biken,  the  right  is  only  lost  by  the 
lapse  of  time  which  would  bar  an  appeal  to  this  court 

From  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

The  defendant  in  this  case  was  arrested  under  a  warrant, 
issued  by  a  justice  of  the  peace,  charging  him  with  the 
offense  of  petit  larceny ;  and  on  his  trial  before  the  justice, 
on  the  14th  January,  1880,  he  was  convicted,  and  sentenced 
to  hard  labor  for  the  county  for  the  term  of  six  months. 
Thereupon,  on  the  16th  January,  1880,  he  presented  his 
petition  for  a  certiorari  to  Judge  MiNNis,  asking  the  removal 
of  the  case  into  the  City  Court ;  and  in  his  petition  he  stated, 
**  that  he  did  not  at  once  take  an  appeal  from  the  decision  of 
the  said  justice,  because  he  was  informed  and  believed  that 
said  justice  had  exceeded  his  jurisdiction  in  passing  sentence 
upon  petitioner."  A  certiorari  was  granted  as  prayed,  and 
the  papers  in  the  cause  were  returned  into  the  City  Court. 
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At  tlie  next  ensuing  term  of  that  court,  the  prosecuting  attor- 
ney filed  a  statement,  or  complaint,  charging  the  defendant 
with  the  offense  of  petit  larceny.  The  defendant  moved  to 
strike  the  complaint  from  the  files,  but  the  court  overruled 
his  motion ;  and  the  plea  of  not  guilty  being  interposed,  the 
trial  proceeded,  and  he  was  again  convicted.  To  the  refusal 
of  the  court  to  strike  the  complaint  from  the  files,  and  to 
several  rulings  of  the  court  during  the  trial,  the  defendant 
duly  excepted ;  and  on  the  exceptions  thus  reserved,  the  case 
is  brought  to  this  court. 

J.  M.  Falkner,  for  the  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — A  certiorari,  at  common  law,  was  an 
original  writ,  issuing  out  of  Chancery,  or  the  King's  Bench, 
directed  in  the  king's  name,  to  the  judges  or  officers  of  infe- 
rior courts,  commanding  them  to  return  the  record  of  a 
cause  depending  before  them,  to  the  end  the  party  may  have 
the  more  sure  and  speedy  jastice,  before  him,  or  such  other 
justice  as  he  shall  assign  to  determiiie  the  cause. — 2  Bac' 
Abr.  162.  In  its  nature  it  was  a  revisory  remedy,  intended 
only  for  the  correction  of  errors  of  law,  apparent  on  the 
record. — Lamar  v.  Commissioners,  21  Ala.  772  ;  Glaze  v.  Blake, 
^Q  Ala.  379.  It  was  not  a  substitute  for  an  appeal,  nor  in- 
tended for  the  correction  of  errors  of  fact. — -State  v.  Steivart, 
5  Strobh.  S.  C.  29.  Indeed,  it  would  not  lie  "  where  an 
appeal  is  given,  if  the  objection  be  not  to  the  want  of  juris- 
diction, but  to  the  merits ;  for  that  is  more  properly  the 
subject  of  an  appeal." — 2  Bac.  Abr.  165. 

In  civil  causes,  a  party  has  by  statute  the  right,  by  certio- 
rari, to  remove  a  judgment  rendered  against  him  by  a  justice 
of  the  peace,  into  the  Circuit  or  City  Court,  when,  by  the 
lapse  of  time,  without  fault  on  his  part,  the  right  of  appeal 
has  been  lost.  When  the  cause  is  introduced  into  the  Cir- 
cuit Court,  it  is  tried  de  novo,  on  the  merits,  as  if  an  appeal 
had  been  taken,  without  regard  to  the  regularity  of  the  pro- 
ceedings before  the  justice,  and  without  an  inquiry  whether 
the  petition  disclosed  proper  cause  for  awarding  the  writ. — 
1  Brickell's  Dig.  p.  Ill,  §  21. 

It  is,  however,  in  civil  causes  only  that  the  statute  gives 
the  remedy.  When  there  is  a  judgment  of  conviction  in  a 
criminal  cause,  of  which  a  justice  had  jurisdiction,  the  de- 
fendant has  a  right  of  appeal,  under  the  rules  and  regula- 
tions prescribed  for  the  trial  of  appeals  from  the  County 
Court.     The  cause,  when  carried  into  the  Circuit  or  City 
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Court,  is  tried  de  novo,  on  the  merits. — Code  of  1876,  §  4701. 
No  time  is  prescribed  for  the  taking  of  the  appeal,  as  in  civil 
causes ;  ana  the  right  can  only  be  lost  bj  tne  lapse  of  the 
period  which  would  bar  an  appeal  to  this  court. — Mason  v. 
Moore,  12  Ala.  578 ;  Enis  v.  Ross,  19  Ala.  239. 

The  appellant,  proceeding  on  the  supposition  that  his  right 
of  appeal  had  been  lost,  because  it  was  not  claimed  immedi- 
ately on  the  rendition  of  the  judgment  of  conviction,  applied 
to  and  obtained  from  the  judge  of  the  City  Court  a  writ  of 
certiorari,  to  remove  the  judgment  of  conviction,  not  assign- 
ing any  error  of  law  in  the  proceedings  of  the  justice.  The 
petition  is  based  wholly  on  the  idea,  that,  as  in  civil  causes, 
a  certimari  is  an  appropriate  remedy  to  remove  the  cause 
into  the  City  Court  for  a  trial  de  novo  upon  the  facts.  The 
statute  does  not  authorize  the  proceeding,  and  by  giving  an 
appeal,  excludes  it  as  an  appropriate  remedy.  The  Giij 
Cfourt  was  without  jurisdiction  in  the  premises.  The  wnt 
ought  to  have  been  quashed,  and  a  procedendo  awarded  to  the 
justice  of  the  peace. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
proceedings  in  conformity  to  this  opinion.  The  prisoner 
will  remain  in  custody,  until  discharged  by  due  course  of  law. 


Weston  V,  The  State. 

Indictment  for  Burglary. 

1.  Quashing  indidment,  (hat  another  may  be  pre/errerl  —  When  the  record 
shows  an  irregularity  in  the  orgiiuization  of  the  grand  jury,  for  which  a  judg- 
ment of  conviction  would  be  reversed  on  error  or  appeal,  although  the  defect 
is  not  discovered  until  after  the  triitl  ha«  commenced,  the  court  may  quash  the 
indictment  (Code,  §  4819),  and  order  the  case  to  be  brought  before  another 
grand  jury. 

2.  Jeopardy.— A  defendant,  in  a  crimiunl  ouse,  is  never  in  jeopardy,  when 
the  indictment  against  him  is  so  invalitl  that  a  judgment  upon  it  would  be  an- 
nulled on  appeal,  no  matter  what  may  be  the  st-xge  of  the  prosecution  when, 
for  that  reason,  it  in  quashed. 

3.  Limitation  of  prosecution ;  tchen  statute  is  suspendetL  —When  an  indictment 
is  quashed,  on  account  of  a  delect  in  the  organization  of  the  grand  jury,  and 
another  indictment  is  preferred,  "the  time  which  elapsed  between  the  finding 
of  the  first  and  the  subsequent  indictment  must  bo  detiucted  from  the  time 
limited  by  law  for  the  prosecution  of  the  offense,"  (Code.  ^  48*20).  The  ex- 
pressions used  in  the  case  of  Finley  v.  The  Stale  (6|  Ala.  201),  as  to  the  utter 
invalidity  of  an  indictment  found  by  a  body  of  men  not  legally  organized  as  a 
grand  jury,  are  not  to  be  construed  as  meaning  that  such  an  indictment  wonld 
not  suspend  the  running  ot  the  statute  of  limitjitions  as  above  provided. 
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From  the  Circuit  Court  of  Hale. 
Tried  before  the  Hon.  Geo.  H.  Cbaig. 

A.  A.  Coleman,  for  the  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

MANNING,  J.— Appellant,  for  the  offense  of  burglary, 
committed  in  February,  1876,  was  indicted  at  the  Spring 
term  of  the  Circuit  Court  in  that  year,  by  the  grand  jury,  or 
the  body  of  persons  who  were  summoned,  sworn,  impan- 
elled and  charged  to  act  as  such,  in  that  court.  The  cause 
was  called  for  trial  at  the  Fall  term  of  the  court  in  the  year 
1879 ;  but,  after  a  jury  had  been  impanelled,  and  a  witness 
sworn  and  examined,  it  was  discovered  that  there  was  such 
an  irregularity  in  the  selection  and  composition  of  the  grand 
jury,  who  returned  the  indictment,  as  would  cause  a  reversal 
of  the  judgment  after  verdict,  if  rendered  against  the  ac- 
cused. Thereupon,  the  circuit  judge  stopped  the  trial, 
quashed  the  indictment,  and  ordered  the  case  to  be  submit- 
ted for  consideration  to  another  grand  jury ;  and  they  pre- 
ferred the  indictment  on  which  the  present  cause  is  founded. 
To  this  indictment  defendant  refused  to  plead ;  and  the  plea 
of  "not  guilty"  was  entered  by  order  of  the  court  on  his 
behalf. 

Appellant's  counsel  are  mistaken  in  supposing  that  an  in- 
dictment can  be  quashed,  and  the  case  be  referred  to  another 
grand  jury,  for  no  other  reasons  than  those  assigned  in  sec- 
tions 4815,  4816,  and  4817  of  the  Code  of  1876  ;  that  is,  for 
"any  defect  or  imperfection  in  any  matter  of  form,"  or  "when 
the  name  of  the  defendant  is  incorrectly  stated,  or  when  any 
person,  property,  or  matter  therein  stated,  is  incorrectly  de- 
scribed," and  defendant  refuses  consent  that  the  indictment 
be  perfected  by  amendment.  According  to  section  4819, 
"When  the  judgment  is  arrested,  or  the  indictment  quashed 
on  account  of  any  defect  therein,  or  because  it  was  not  found 
by  a  grand  jur7j  regularly  organized,  or  because  it  charged  no 
offense,  or  for  any  other  cause,  the  court  may  order  another 
indictment  to  be  preferred  for  the  offense  charged,  or  intended 
to  be  charged." 

The  first  of  these  indictments  was  quashed  for  an  irregu- 
larity disclosed  by  the  record,  in  constituting  the  grand  jury; 
an  irregularity  for  which  this  court  had,  in  a  like  case,  de- 
cided that  a  judgment  of  the  primary  court  thereon,  against 
the  defendant,  must  be  reversed.  It  would  have  been  wrong 
for  a  circuit  judge,  seeing  that  defect,  to  have  suffered  the 
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trial  to  proceed  to  a  judgment,  which  would  have  here  been 
certainly  vacated.     Lex  neminem  cogit  ad  vana  seu  inutilia. 

Nor  can  it  be  held,  in  such  a  case,  that  the  proceedings 
had  gone  so  far  that  defendant  had  been  put  in  jeopardy, 
and  should  not,  therefore,  be  subjected  to  trial  again.  A  de- 
fendant is  never  in  jeopardy,  when  the  indictment  against 
him  is  so  invalid,  that  a  judgment  upon  it  would  be  annulled 
on  appeal,  no  matter  what  may  be  the  stage  of  the  prosecu- 
tion when,  for  that  reason,  it  is  c^uashed.  Besides,  there 
was  no  plea  of  former  acquittal,  which  counsel  say  the  pro- 
ceedings on  the  first  occasion  amounted  to,  in  this  cause. 

The  contention  founded  on  expressions  in  the  opinion  of 
Finky  v.  The  State  (61  Ala.  201),  that  the  indictment  first 
preferred  was  utterly  void,  as  much  so  as  a  like  accusation 
made  by  an  unauthorized  assemblage  of  men  in  the  street 
\*^ould  be,  and  so  could  not  be  regarded  as  an  indictment  in 
any  sense,  and  therefore  could  not  be  set  up  to  prevent  the 
mnniug  of  the  statute  of  limitations  of  three  years,  cannot 
be  sustained.  We  have  before  iiad  occasion  to  comment  on 
the  interpretation  put  upon  the  opinion  in  that  case  :  in 
which  we  decided,  only,  tuat  the  error  committed  in  consti- 
tuting the  grand  jury  was  so  serious  that,  upon  appeal  to 
this  court,  we  were  compelled  to  pronounce  the  indictment 
they  found  void,  and  for  that  reason  to  set  aside  a  judgment 
upon  it  against  the  defendant,  and  remand  the  cause  for  fur- 
ther proceedings  according  to  law. — Cross  v.  T/ie  Stale,  at 
this  term.  In  the  case  now  before  us,  as  certain  as  in  any 
other,  'the  time  which  elapsed  between  the  finding  of  the 
first  and  the  subsequent  indictment,  must  be  deducted  from 
the  time  limited  by  law  for  the  prosecution  of  the  offense." 
Code,  §  4820  (4147). 

Let  the  judgment  of  the  Circuit  Court  be  aflfirmed. 


Cawthorii  «;.  The  State. 

Prosecution  for  Unlawful  or  Wanton  KiUing  of  Stock. 

1.  Hadison  Omnlij  fknirt;  when  api)€al  lies  —Under  the  act  "  to  regulate  the 
triul  of  uiisdeiuwiiicnj  iu  Mudisuu  oouiity,"  upproved  Fobnmry  '.Hh,  lb77.  au 
nppeiil  lies  directly  to  thia  court,  from  the  judgmeuts  of  wiiil  County  Court, 
in  crimiuiil  caseH  comuieuced  in  thiit  ponrt,  as  well  as  in  ciises  tmoHferred  to  it 
from  the  Circuit  C/oart  niider  the  provisions  of  that  act. 

2.  Judgment  on  fncLs;  whefi  not  rei^erstil  --On  nppwil  from  the  jndgiuont  of 
the  County  Court,  iu  a  cause  which  was  tried  before  the  judge  without  a  jurjr, 
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if  the  record  shows  that  the  judgmeut  is  founded  upon  conflicting  oral  testi- 
mony, this  court  will  not  disturb  it,  unless  it  is  manifestly  wrong. 

3.  ProoJ  of  venue. — When  the  bill  of  exceptions  purports  to  set  out  all  the 
evidence  adduced,  and  shows  no  proof  ol  the  venue,  a  judgment  of  conviction 
will  be  reversed. 

From  Madison  County  Court. 

Tried  before  the  Hon.  William  Richardson. 

This  was  a -prosecution  for  unlawfully  or  wantonly  killing 
a  cow,  the  property  of  Mrs.  Mattie  McMullen,  and  was  com- 
menced and  tried  in  the  County  Court.  On  all  the  evidence 
adduced,  which  is  set  out  in  the  bill  of  exceptions,  "  the 
court  found  the  defendant  guilty,  and  fined  him  ten  dollars ;" 
to  which  judgment  and  decision  the  defendant  duly  excepted. 
It  is  unnecessary  to  state  the  evidence. 

Brandon  &  Jones,  for  the  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  regularity  of  the  present  appeal  must  be 
tested  by  the  provisions  of  the  act  "  to  regulate  the  trial  of 
misdemeanors  in  Madison  county,"  approved  February  9th, 
1877.~Pamph.  Acts,  149.  The  Attorney-General  moves  to 
dismiss  the  appeal,  as  not  authorized  by  that  act.  The  pre- 
sent proceeding  is  not  of  the  class  of  cases  transferred  from 
the  Circuit  to  the  County  Court,  for  which  that  act  makes 
provision.  It  originated  in  complaint  before,  and  warrant 
issued  by  the  Couuty  Court,  and,  hence,  was  tried  without 
an  indictment.  The  point  made  by  the  Attorney-General  is, 
that  the  section  of  the  statute  in  question,  giving  an  appeal 
directly  to  this  court  in  the  first  instance,  is  limited  and  con- 
fined to  cases  which  originate  in  the  Circuit  Court,  by  indict- 
ment found  there,  and  are  transferred  to,  and  tried  in  the 
County  Court. 

The  second  section  of  the  statute  requires,  that  the  pre- 
siding judge  of  the  Circuit  Court  shall,  on  the  day  of  adjourn- 
ment of  each  term,  enter  on  the  minutes  of  his  court  an  order 
requiring  the  clerk  "  to  deliver  to  the  judge  of  the  County 
Court  all  indictments  presented  or  filed  in  the  Circuit  Court, 
and  not  finally  determined,  against  persons  charged  with 
misdemeanors,  except  violations  of  the  revenue  laws ;  and 
after  the  making  of  such  order,  the  jurisdiction  of  the  Circuit 
Court  shall  cease,  .and  exclusive  jurisdiction  shall  vest  in  the 
County  Court."  The  third  section  makes  the  clerk  of  the 
Circuit  Court,  ex  officio,  clerk  of  the  County  Court,  and  pre- 
scribes his  duties ;  one  of  which  is,  "  where  arrests  have  not 
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been  made,  to  issue  capiases  forthwith,  returnable  to  tho 
first  day  of  the  next  term  of  the  County  Court." 

The  fourth  section  of  the  act  is  as  follows  :  "  That  it  shall 
be  the  duty  of  the  judge  of  the  County  Court  to  hear  counsel, 
and  decide  these  causes  without  a  jury,  unless  the  defendant 
demands  a  jury ;  but  the  question  must  be  put  to  the  de- 
fendant, whether  he  will  have  a  jury ;  and  if  he  waive  a  jury, 
it  must  be  entered  of  record.  But,  if  a  jury  is  demanded, 
and  in  no  other  case,  the  court  ^all  order  the  sheriff  of  said 
county  to  summon,  instanter,  twenty-four  free-  or  household- 
ers of  the  county,  from  whom  a  jury  shall  be  impanneled ; 
the  procedure  of  the  trial,  except  as  altered  by  this  act,  to 
be  the  same  as  is  now  provided  by  law  for  like  cases  in  the 
Circuit  Court."  Section  five  relates  to  amendments  of  in- 
dictments. Section  six  makes  certain  provisions  of  the  Code 
applicable  to  proceedings  in  the  County  Court  of  Madison. 
These  relate  to  forfeitures  against  defendants,  and  against 
witnesses, — See  sections  4710  to  4715,  inclusive,  Code  of  1876. 
Section  4715,  thus  made  applicable,  directs  that,  "When  a 
forfeiture  has  been  taken  against  a  defendant  and  the  sure- 
ties on  his  bail-bond,  it  shall  be  the  duty  of  the  court  to  issue 
another  warrant  of  arrest  against  the  defendant,"  &c.  Sec- 
tion seven  provides,  "  that  the  defendant  in  all  cases,  whether 
tried  by  a  jury,  or  by  the  court  on  waiving  a  jury,  shall  have 
the  right  of  appeal  to  the  Supreme  Court  only."  Section 
eight  makes  it  the  duty  of  the  solicitor  of  the  judicial  circuit, 
in  which  Madison  county  is  situated,  "  to  attend  said  County 
Court,  either  in  person  or  by  deputy,  and  prosecute  for  the 
State  all  cases  therein,"  «fec.  Section  nine  requires  four 
terms  of  the  court  to  be  held  in  each  year,  and  fixes  the  time 
and  duration  of  the  terms.  Section  ten  declares  the  com- 
pensation or  fees  the  judge  shall  receive  ;  and  section  eleven 
repeals  "  all  laws  and  parts  of  laws  in  conflict  with  "  the  act 
we  are  considering. 

The  following  clauses  in  this  statute  tend  to  confirm  the 
view  pressed  by  the  Attorney-General :  In  section  four,  the 
duty  cast  on  the  judge,  to  "  decide  these  causes  without  a 
jury,  unless  the  defendant  demands  a  jury ;"  in  section  six, 
the  words,  '  in  all  cases  transferred  as  above ;"  and  in  sec- 
tion seven,  the  words,  "  the  defendant  in  all  cases,  whether 
tried  by  a  jury,  or  by  the  court  on  waiving  a  jury."  These 
expressions,  uninfluenced  by  others  in  the  statute,  tend  to 
show  that  the  enactment  has  exclusive  reference  to  causes 
transferred  from  the  Circuit  to  the  County  Court  under  its 
provisions.  There  are  other  clauses,  however,  not  reconcil- 
able with  this  view.  The  caption  of  the  act,  "  To  regulate 
the  trial  of  misdemeanors  in  Madison  county ;"  the  first  sec- 
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tion,  which  confers  on  the  County  Court  "  concurrent  juris- 
diction with  the  Circuit  Court  of  said  county,  for  the  trial  of 
all  misdemeanors,  except  violations  of  the  revenue  laws ;" 
the  clause,  in  section  three,  which  provides  for  a  clerk  of  said 
County  Court ;  the  words,  "  in  aU  cases,"  found  in  section 
seven ;  the  duties  cast  on  the  solicitor  of  the  circuit  in  sec- 
tion eight ;  changing  the  terms  from  monthly  to  quarterly,  in 
section  nine ;  the  repealing  clause  in  section  eleven — all  these 
indicate  a  purpose  to  effect  a  radical  change  in  the  organism 
and  functions  of  tlie  court,  and  to  elevate  its  jurisdiction  to 
a  much  higher  grade.  In  the  County  Court  of  Madison,  as 
re-constituted  under  this  statute,  it  is  evident  that  monthly 
terms  are  abolished,  and  quarterly  terms  substituted  in  their 
stead ;  a  clerk  of  the  court  is  created,  and  it  is  made  the 
duty  of  the  solicitor  to  attend  its  sittings.  It  would  scarcely 
be  contended  that  the  functions  of  the  clerk  and  solicitor  are 
limited  to  causes  transferred  from  the  Circuit  to  the  County 
Court ;  and  yet,  the  argument  in  favor  of  such  position  would 
seem  as  plausible,  as  that  which  impliedly  asserts,  at  least, 
that  the  old,  unchanged  rule  as  to  trial  and  appeal  still  ob- 
tains in  causes  originating  in  the  County  Court,  while,  in 
transferred  causes,  the  new  and  entirely  different  rule  must 
be  observed.  We  have  found  difficulty  in  arriving  at  any 
satisfactory  interpretation  of  this  statute ;  but,  looking  to 
what  appears  to  be  the  general  intent  of  the  law,  and  con- 
sulting the  ^armony  of  proceedings  in  the  Madison  County 
Court,  we  hold  that  the  main  provisions  of  the  statute  under 
discussion,  which  relate  to  trials  in,  and  appeals  from  that 
court,  are  applicable  to  all  criminal  trials  had  therein.  This 
includQs  the  right  of  the  defendant  to  have  his  cause  tried 
by  a  jury,  unless  he  waives  it.  The  motion  to  dismiss  the 
appeal  must  be  overruled. 

2.  In  the  trial  of  this  cause  in  the  County  Court,  there 
was  some  conflict  in  the  testimony.  The  testimony  of  Mrs. 
McMullen  tended  to  prove  the  cow  or  yearling  was  her  prop- 
erty. Her  testimony  was  somewhat  corroborated  by  other 
testimony  given.  Other  witnesses  were  examined,  as  to  prior 
conversations  had  by  her,  which,  if  believed,  were  calculated 
to  weaken,  if  not  discredit  her  evidence.  The  judge  of  the 
County  Court  had  these  witnesses  before  him,  and  could 
observe  their  manner  of  testifying,  as  well  as  the  intelligence 
with  whicli  they  made  their  statements.  His  opportunities 
for  weighing  the  testimony  were  much  better  than  ours  ;  and 
he  found  the  defendant  guilty.  We  will  not  reverse  his  judg- 
ment on  the  facts  so  found  and  pronounced,  unless  it  is  man- 
ifestly wrong. — Harioood  v.  Harper,  54  Ala.  659  ;  1  Brickell's 
Dig.  775,  §  24 :  Ex  parte  McAnally,  53  Ala.  495  ;  Ex  parte 
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Nettles,  58  Ala.  268.  There  is  not  enough  in  this  record  to 
justify  us  in  reversing  the  finding  of  the  County  Court  on  this 
question. 

3.  On  one  point  the  judgment  of  the  County  Court  must  be 
reversed.  The  bill  of  exceptions  states  that  it  contains  all 
the  evidence.  There  is  no  testimony  that  the  cow  was  killed 
in  Madison  codniry.  This  was  indispensable. — Frank  v.  The 
State,  40  Ala.  9  ;  Bain  v.  The  State,  61  Ala.  75. 

Reversed  and  remanded.  Let  the  prisoner  remain  in  cus- 
tody, until  discharged  by  due  course  of  law. 


Jones  et  al.  v.  The  State. 

Scire  Facias  against  Bail,  on  Forfeited  Recognizance. 

1.  Sheriff's  authority  to  admii  to  bail. — On  executing  a  warrant  of  arrest, 
issued  by  a  justice  of  the  peace,  for  a  misdemeanor  which  he  has  not  jurisdic- 
tion to  try,  the  sheriff  may  take  bail  for  the  appearance  of  the  defendant  at  the 
next  term  of  the  court  having  jurisdiction  of  the  ofifense,  or  at  the  term  then 
being  held  when  the  court  is  in  session  (Code,  $  4659);  but  a  recognizance 
taken  by  him,  conditioned  for  the  appearance  of  the  defendant  before  the  jus- 
tice, on  a  day  specified  m  the  warrant,  is  without  statutorj'  authority,  and  void. 

Appeal  from  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  Geo.  H.  Ceaig. 

The  record  in  this  case  shows  that,  on  the  17th  January, 
1877,  a  warrant  of  arrest  was  issued  by  a  justice  of  the  peace 
against  Henry  Johnson,  founded  on  an  affidavit  charging  him 
with  the  offense  of  trespass  after  warning,  and  commanding 
that  he  be  brought  before  the  justice  on  the  24th  day  of  that 
month,  to  answer  the  offense.  The  warrant  was  executed  by 
the  sheriff,  whose  return  was  in  these  words :  "  I  have  exe- 
cuted this  writ  by  arresting  the  within-named  defendant,  and 
admitting  him  to  bail,  this  18th  day  of  January,  1877  ;"  and 
he  also  returned  the  recognizance,  or  bail-bond,  which  was 
signed  by  said  Johnson,  with  N.  B.  Jones  and  Madison  Jones, 
and  was  conditioned  for  Johnson's  appearance  before  the 
justice,  on  the  day  named  in  the  warrant,  "  and  from  term  to 
term  thereafter  until  discharged,  to  answer  the  charge  of 
trespass  after  warning,  preferred  against  him  by  T.  B.  llan- 
dolph."  Johnson  failed  to  appear  before  the  justice,  who 
thereupon  certified  the  failure  to  the  Circuit  Court,  on  the 
12th  October,  1877.  In  that  court,  on  the  21st  October,  1878, 
a  scire  facias  was  ordered  to  issue  to  the  recognizors ;  and 
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it  was  duly  issued  on  the  17th  January,  1879,  and  was  re- 
turned "  Executed  by  serving  copies  on  all  parties,  this  6th 
March,  1879."  The  recognizors  appeared,  in  answer  to  the 
sd.  fa.,  and  moved  to  strike  the  case  from  the  docket,  on  the 
ground  that  it  had  been  discontinued ;  which  motion  being 
overruled,  they  demurred  to  the  sci.  fa.,  craving  oyer  of  the 
recognizance  and  other  papers  in  the  case,*  on  the  ground 
that  the  recognizance  was  taken  without  authority  of  law, 
and  was  void ;  and  they  moved  to  quash  the  proceeding 
against  them  on  the  same  ground.  The  court  overruled  the 
demurrer  and  motion,  and  rendered  judgment  final  against 
the  recognizors ;  and  this  judgment,  with  the  several  rulings 
of  the  court  to  which  they  reserved  exceptions,  they  now 
assign  as  error. 

Thomas  Seay,  for  appellants. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BEICKELL,  0.  J.— The  power  and  duty  of  a  sheriff,  to 
take  recognizances  in  criminal  cases,  is  derived  from,  and 
imposed  by  statute.  A  recognizance,  taken  by  him  without 
authority,  is  void. —  Governor  v.  Jackson,  15  Ala.  703  ;  Anto- 
nez  V.  State,  26  Ala.  81 ;  Gray  v.  State,  43  Ala.  41.  A  war- 
mnt  of  arrest  was  issued  against  Henry  Johnson,  by  a  justice 
of  the  peace,  to  answer  an  accusation  of  trespass  after  warn- 
ing,— a  misdemeanor.  The  warrant  was,  by  its  terms,  return- 
able before  the  justice,  on  a  day  specified,  seven  days  after 
its  issue,  and  six  days  after  its  service  by  the  arrest  of  the 
defendant.  The  offense  charged  was  not  one  of  the  misde- 
meanors, of  which  the  justice  had  final  jurisdiction.  The 
only  jurisdiction  he  could  exercise,  was  that  of  inquiring 
whether  the  offense  had  been  committed,  and  whether  there 
was  probable  cause  to  believe  the  defendant  guilty  of  it ;  and 
to  hold  him  to  bail,  or,  in  default  thereof,  to  commit  him  to 
answer  at  the  next  term  of  the  Circuit  Court.  The  sheriff, 
or  his  deputy,  on  executing  the  warrant,  could,  if  the  defend- 
ant had  requested,  have  taken  bail  for  his  appearance  at  the 
next  term  of  the  court  having  jurisdiction  of  the  offense,  to 
answer  any  indictment  therefor  found  against  him  ;  or,  if  the 
court  was  in  session,  for  his  appearance  at  such  court. — Code 
of  1876,  §  4659.  This  is  the  only  recognizance  the  sheriff 
had  authority  to  take.  Instead  of  exercising  it,  the  sheriff 
discharged  the  defendant  from  custody,  on  a  recognizance  to 
appear  before  the  justice  on  the  day  named.  The  recogniz- 
ance was  void,  and  should  have  been  so  pronounced  by  the 
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Circuit  Court,  and  the  proceedings  against  the  recognizors 
discharged. 

The  judgment  is  reversed,  and  a  judgment  here  rendered 
discharging  the  recognizors. 


Couch  V.  The  State. 

Indictment  for  Rape. 

1.  Organuation  of  grand  jury;  supplying  deficiency  of  original  panel — In  the 
vrganiziition  of  the  grand  jury,  when  less  than  fifteen  of  the  original  panel 
appear  and  are  accepted,  the  deficiency  should  be  supplied  by  summoning 
twice  tho  requisite  number  "from  the  qualified  citizens  of  the  county"  (Code, 
■$4754);  and  when  the  record  shows  that  they  were  summoned,  under  the  order 
of  thv'i  court,  "from  the  bystanders,"  the  irregularity  will  work  a  reversal  of  a 
judgment  of  conviction  under  an  indictment  found  by  the  grand  jury  thus 
constituted. 

2.  Depositions  in  criminal  coses.  — The  statutory  provisions  which  authorize 
the  taking  of  depositions  in  criminal  cases  (Code,  §§1932-35),  apply  only  to 
cases  pending  in  court,  and  not  to  preliminary  examinations  before  commit- 
ting magistrates. 

From  the  Circuit  Court  of  Chambers. 

Tried  before  the  Hon.  James  E.  Cobb. 

The  record  in  this  case  shows  that,  in  the  organization  of 
the  grand  jury  by  which  the  indictment  was  found,  four  of 
the  original  panel  having  been  excused  by  the  court,  "which 
reduced  the  number  to  fourteen,  the  court  thereupon  ordered 
the  sheriff  to  summon,  from  the  by-standers,  five  talesmen, 
from  whom  to  select  two  more  jurors ;"  and  that  the  jury, 
was  completed  by  the  addition  of  two  of  the  persons  thus 
summoned.  The  indictment  charged,  in  its  first  count,  that 
the  defendant  "  forcibly  ravished  Belle  Williams,  a  female  ;" 
and  on  this  count,  to  which  he  pleaded  not  guilty,  he  was 
convicted,  and  sentenced  to  the  penitentiary  for  life.  On  his 
trial,  as  appears  from  the  bill  of  exceptions,  he  offered  in 
evidence,  for  the  purpose  of  proving  his  good  character,  the 
deposition  of  one  Marcram,  which  had  been  taken  on  inter- 
rogatories and  cross-interrogatories,  under  a  commission 
issued  by  the  judge  of  probate  of  said  county,  "  while  this 
case  was  before  him  on  preliminary  examination,  and  before 
the  indictment  was  preferred."  On  objection  by  the  State, 
the  court  refused  to  allow  the  deposition  to  be  read  as  evi- 
dence ;  and  the  defendant  excepted  to  its  exclusion.  This  is 
the  only  ruling  to  which  an  exception  was  reserved. 
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Geo.  W.  Hooper,  for  the  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

MANNING,  J. — In  this  case,  the  persons  summoned  as 
grand  jurors  having,  by  excuses  allowed,  been  reduced  below 
the  number  fifteen,  the  judge,  instead  of  having  an  order 
entered,  "  commanding  the  sheriff  to  summon,  from  the 
qualified  citizens  of  the  county,  twice  the  number  of  persons 
required  to  complete  the  grand  jury,"  "  ordered  the  sheriff 
to  summon  from  the  bystanders  five  talesmen  from  whom  to 
select  two  more  jurors,"  &c.  The  case  is  thus  brought 
within  the  decision  made  in  Finley  v.  The  State  (61  Ala.  201), 
according  to  which,  the  grand  jury  was  not  lawfully  consti- 
tuted, and  the  indictment  it  preferred  must  be  quashed. 

2.  There  was  no  error  in  ruling  out  the  depositions  taken 
for  defendant.  It  is  in  cases  pending  in  court,  not  examina- 
tions before  committing  magistrates,  that  the  deposition  must 
be  taken,  which  the  law  allows  to  be  read  as  evidence  on  the 
trial. 

For  the  error  above  indicated,  the  judgment  must  be 
reversed,  and  the  cause  remanded.  Let  the  defendant 
remain  in  custody,  until  discharged  by  due  course  of  law. 


Farrish  v.  The  State. 

Indictment  for  Grand  Larceny. 

1.  Reasonable  doubt;  charge  requiring  explanation — Although,  in  criminal 
cases,  as  a  general  proposition,  "it  is  safer  to  acquit,  in  cases  of  doubt,  than 
to  convict;"  yet  a  charge  asked,  asserting  that  proposition,  is  properly  refused, 
because,  without  explanation,  it  is  calculated  to  mislead  the  jury. 

Feom  the  Circuit  Court  of  Tuskaloosa. 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  indictment  in  this  case  charged  that  the  defendants^ 
Martin  Farrish  and  Dennis  Ballard,  "feloniously  took  and 
carried  away  two  hogs,  the  personal  property  of  James  A. 
Duren,  of  the  value  of  fifteen  dollars  ;  against  the  peace," 
&c.  The  defendant  Farrish,  being  on  trial  alone,  pleaded 
not  guilty;  and  issue  was  joined  on  that  plea.  "On  the 
trial,"  as  the  bill  of  exceptions  states,  "the  testimony  of  sev- 
eral witnesses  tended  to  show  that  said  Farrish  and  Ballard 
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feloniously  took  and  carried  away  two  hogs,  which  were  the 
property  of  James  A.  Duren,  and  were  worth  fifteen  dollars ; 
and  that  said  transaction  occurred  in  said  county,  in  the 
spring  of  the  year  1876.  The  evidence  was  circumstantial 
in  its  character,  so  far  as  it  imphcated  the  defendant  Far- 
rish, or  tended  to  implicate  him.  This  was  all  the  evi- 
dence. The  court  charged  the  jury,  and  no  exception  was 
taken  to  its  general  charge.  The  defendant  then  requested 
the  court,  in  writing,  to  charge  the  jury  as  follows  :  'It  is 
an  established  rule  of  the  criminal  law,  that  in  cases  of  doubt 
it  is  safer  to  acquit  than  to  convict.'  The  court  refused  to 
give  this  charge  as  asked,  and  the  defendant  excepted  to  its 
refusal." 

H.  M.  SoMERViLLE,  and  S.  A.  M.  Wood,  for  defendant,  cited 
Burrill's  Cr.Ev.  739,  ed.  1868;  2  Hale's  P.  C.  289. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited 
Coleman  v.  State,  59  Ala.  52  ;  Bernstein  v.  Humes,  60  Ala.  582. 

STONE,  J. — Elementary  writers,  in  speaking  of  the  meas- 
ure of  proof  necessary  to  insure  conviction  in  a  criminal 
case,  have  frequently  said,  "in  cases  of  doubt,  it  is  safer  to 
acquit  than  to  convict  or  condemn." — Best  on  Ev.,  sections 
49,  95,  440 ;  2  Hale's  PI.  Cr.  289.  This  is  but  the  comple- 
ment of  that  other  maxim,  often  quoted,  and  sometimes 
perverted,  "that  it  is  better  that  many  gnilty  persons  should 
escape,  than  that  one  innocent  person  should  be  made  to  suf- 
fer." Mr.  Best,  in  his  excellent  treatise  on  Evidence,  section 
95,  speaking  of  these  maxims,  says,  they  "are  often  pervert- 
ed to  justify  the  acquittal  of  persons,  of  whose  guilt  no 
reasonable  doubt  could  exist."  He  adds  :  "There  are  other 
maxims  which  should  not  be  forgotten:  'It  is  the  interest  of 
the  commonwealth  that  malefactors  do  not  go  unpunished'; 
and,  *He  threatens  the  innocent,  who  spares  the  guilty.' " 
The  language  we  are  criticising  declares  a  safe  and  humane 
rule  for  the  guidance  of  both  courts  and  juries.  Neither  the 
law  nor  the  exigencies  of  society  demand  or  approve  the 
punishment  of  the  innocent,  or  of  the  doubtfully  guilty. 
Doubts  are  resolved  in  favor  of  the  accused.  Juries  should 
never  convict,  until  the  fact  of  guilt  is  made  morally  certain 
by  the  evidence.  This  is  the  mandate  of  the  law,  and  is  the 
birthright  of  both  the  English  and  the  American  citizen. 

But,  in  trials  on  criminal  accusations,  it  is  not  every  spe- 
cies of  doubt  that  calls  for  an  acquittal.  "A  doubt  which 
requires  an  acquittal,  must  be  actual  and  substantial,  not 
mere  possibility,  or  speculation."    It  must  be  a  reasonable 
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doubt ;  "that  state  of  the  case,  which,  after  the  entire  com- 
parison and  consideration  of  all  the  evidence,  leaves  the 
minds  of  the  jury  in  that  condition,  that  they  cannot  say 
they  have  an  abiding  conviction,  to  a  moral  certainty,  of  the 
truth  of  the  charge." — Coleman's  case,  59  Ala.  52.  There  are 
degrees  of  doubt,  as  there  are  of  most  mental  convictions. 
Moral  certainty,  excluding  all  reasonable  doubts,  is  the 
measure  of  proof  required  in  criminal  cases. 

The  charge  asked  in  this  case  was  calculated  to  mislead. 
It  did  not  discriminate  between  the  degrees  of  doubt,  nor  de- 
fine the  doubt  which  would  require  or  authorize  an  acquittal. 
In  laying  down  a  rule  for  the  government  of  a  jury,  accuracy, 
clearness,  and  precision  should  be  studied  and  sought  after. 
It  is  never  a  reversible  error  to  refuse  a  charge,  the  tendency 
of  which,  unexplained,  is  to  mislead,  or  which,  considered  in 
connection  with  the  evidence,  requires  explanation  of  one  or 
more  of  its  propositions  to  render  it  a  safe  and  certain  guide 
for  the  jury. — Duvall  &  Pelham  v.  The  State,  at  the  present 
term ;  Bernstein  v.  Humes,  60  Ala.  582 ;  Durr  v.  Jackson,  59 
Ala.  203 ;  Green  v.  The  State,  lb.  68 ;  Washington  v.  The  State, 
58  Ala.  355;  Thrash  v.  Bennett,  57  Ala.  156;  3h  Williams  v. 
Rodgers,  56  Ala.  87.  The  charge  asked  and  refused  in  this 
case  correctly  states,  "in  cases  of  doubt,  it  is  safer  to  acquit 
than  to  convict."  In  failing,  however,  to  define  the  charac- 
ter or  degree  of  doubt  which  demands  the  acquittal,  the 
proposition,  as  an  instruction  to  the  jury,  is  faulty. 

The  judgment  is  affirmed. 


Grimes  v.  The  State. 

Indictment  for  Arson. 

1.  Discredited  vMness  ;  weight  of  testimony  of. — There  is  no  maxim  of  the 
law  of  evidence  which  requires  greater  caution  in  its  application,  than  that 
which  affirms  that  a  witness,  intentionally  giving  false   testimony  as  to  any 

.  material  fact,  is  to  be  wholly  discredited  by  the  jury  ;  and  this  court  "follows 
the  authorities  which  hold  that  it  is  not  a  rule  of  law,  affecting  the  compe- 
tency, operating  a  disqualification  of  the  witness,  to  be  given  in  charge  to  the 
jury  as  imperatively  binding  them,  but  is  to  be  applied  by  them,  according  to 
their  sound  judgment,  for  the  ascertainment,  and  not  for  the  exclusion  of 
truth." 

2.  Arson;  constituents  of  offense. — Setting  fire  to  a  store-house,  with  the 
intent  that  the  fire  should  be  communicated  to,  And  should  burn,  a  dwellings 
house  situated  near  by,  is,  in  law,  deemed  the  burning  of  the  latter. 

From  the  Circuit  Court  of  Eussell. 

Vol.  lxui. 
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Tried  before  the  Hon,  James  E.  Cobb. 

G.  D.  &  Geo.  W.  Hooper,  for  the  defendant,  cited  Starkie 
on  Evidence,  873. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited  2 
Wharton's  Amer.  Crim.  Law,  §§  1658,  1669 ;  Corky  v.  The 
State,  28  Ala.  22  ;  Addison  v.  The  State,  48  Ala.  478. 

BRICKELL,  C.  J.— The  defendant  was  indicted,  in  the 
form  prescribed,  for  arson  in  the  second  degree,  under  the 
clause  of  section  4347  of  the  Code  of  1876  which  declares, 
that  "  any  person  who  willfully  sets  fire  to,  or  burns,  any  in- 
habited dwelling-house,  or  any  steamboat,  or  vessel,  in  which 
there  is  at  the  time  no  human  being,  is  guilty  of  arson  in  the 
second  degree."  The  bill  of  exceptions,  without  purporting 
to  set  out  all  the  evidence,  informs  us  there  was  evidence 
showing  that  two  houses  were  burned ;  the  one,  a  house  used 
for  storing  corn  and  fodder,  to  which  fire  was  set,  situated 
some  ten  or  twelve  steps  apart  from  the  inhabited  dwelling- 
house,  which  was  burned  in  consequence  of  taking  fire  from 
the  store-house.  Two  witnesses  proved  threats  to  burn  the 
houses,  made  by  the  defendant ;  and  one  of  them  also  proved 
his  proximity  to  the  houses  at  the  time  of  the  burning ;  that 
the  fire  occurred  about  8  or  9  o'clock  at  night ;  that  the 
moon  was  shining  brightly,  and  he  saw  the  defendant  dis- 
tinctly. The  hostile  feelings  of  the  defendant  to  the  owner 
of  the  houses  were  otherwise  proved,  One  of  these  wit- 
nesses, having  disclaimed  ill-feeling  towards  the  defendant, 
stated,  on  cross-examination,  that  he  was  assisting  in  the 
prosecution,  and  had  told  the  officer  where  the  defendant 
could  be  found  and  arrested ;  that  since  the  commencement 
of  this  prosecution,  the  defendant  had  cursed  him,  and  had 
commenced  against  him  two  malicious  prosecutions,  and  that 
he  had  offered  to  fight  the  defendant.  There  was  evidence 
introduced  by  the  defendant,  tending  to  show  that  he  was 
not,  and  could  not  have  been,  present  at  the  time  the  houses 
were  set  fire  to  and  burned,  nor  where  the  witness  for  the 
State  had  testified  seeing  him ;  and  that  on  the  night  of  the 
burning,  the  moon  did  not  rise  until  after  11  o'clock.  The 
defendant  requested  seven  instructions  to  the  jury,  which 
were  refused.  Five  of  these  affirm,  in  varying  forms  of  ex- 
pression, that  a  witness  who  intentionally  gives  false  testi- 
mony, as  to  any  material  fact,  is  to  be  wholly  discredited  by 
the  jury.  Two  otheis  affirm,  in  substance,  that  a  conviction 
could  not  be  had  on  proof  that  the  fire  was  set  to  the  store- 
house, and  not  to  the  dwelling. 
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1.  The  credibility  of  witnesses  is  matter  for  the  considera- 
tion of  the  jury,  guided  by  such  instructions  from  the  court 
as  the  nature  and  character  of  the  evidence,  and  the  particu- 
lar case,  may  require.  No  invariable  and  inflexible  rule  of 
law  can,  or  ought  to  be,  applied  to  all  cases,  and  to  all  evi- 
dence. There  is  no  maxim  of  the  law  of  evidence  requiring 
greater  caution  in  its  application,  than  that  which  was  in- 
voked by  the  defendant  in  the  several  instructions  refused. 
It  is  said  by  Starkie:  "  As  the  credit  due  to  a  witness  is 
founded  on  general  experience  of  human  veracity,  it  follows, 
that  «,  witness  who  gives  false  testimony,  as  to  one  particu- 
lar, cannot  be  credited  as  to  any,  according  to  the  legal 
maxim,/aZsww  in  uno,  falsum  in  omnibus.  The  presumption 
that  the  witness  will  declare  the  truth  ceases  as  soon  as  it 
manifestly  appears  that  he  is  capable  of  perjury.  Faith  in  a 
witness'  testimony  cannot  be  partial,  or  fractional ;  when  any 
material  fact  rests  on  his  testimony,  the  degree  of  credit  due 
to  him  must  be  ascertained,  and  according  to  the  result  his 
testimony  is  to  be  credited  or  rejected."  It  is  thus  ex- 
plained, that  the  falsity  of  the  evidence  must  result  from  de- 
sign, and  not  from  mere  mistake,  or  infirmity,  which  affects 
only  the  character  of  the  witness  for  accuracy.  Nor  is  it  ap- 
pHed  to  evidence  favorable  to  the  party  against  whom  the 
witness  may  be  called. — 1  Stark.  Ev.  873,  marg.  767,  top, 
(Sharswood's  Ed.). 

The  maxim  was,  it  may  be,  formerly  regarded  as  more  in- 
flexible, and  of  larger  application,  than  it  is  now  by  the  cur- 
rent of  authority.  It  is  borrowed  from  the  civil  law,  and 
was  particularly  directed  to  tribunals  charged  with  the  de- 
termination of  matters  of  fact,  and  was  by  them  applied  ac- 
cording to  the  facts  of  the  particular  case.  It  is  generally 
admitted,  by  the  courts  of  common  law  making  the  most 
rigid  application  of  the  maxim,  that  if  the  witness  is  corrob- 
orated by  unexceptionable  evidence,  the  jury  are  not  bound 
to  discredit  him.  We  are  prepared  to  follow  the  line  of  au- 
thorities which  hold  the  maxim  is  not  a  rule  of  law,  opera- 
ting a  disqualification  of  the  witness,  to  be  given  in  charge 
to  the  jury,  as  imperatively  binding  them — that  it  is  to  be* 
applied  by  the  jury,  according  to  their  sound  judgment,  for 
the  ascertainment,  and  not  for  the  exclusion  of  truth. — State 
V.  Williams,  2  Jones  (Law),  257;  Parsons  v.  Huff,  41  Me. 
410 ;  Knowles  v.  The  People,  15  Mich.  408 ;  Fisher  v.  The  Peo- 
ple, lb.  135  ;  3Iead  v.  McGraw,  19  Ohio  St.*  55 ;  Shellabarger 
V.  Nafus,  15  Kansas,  547 ;  Blanchard  v.  Pratt,  37  111.  243 ; 
Calloman  v.  Shaw,  24  Iowa,  441 ;  fiercer  v.  Wright,  3  Wise. 
568 ;  Wilkins  v.  Earle,  44  N.  Y.  182 ;  Moore  v.  Jones,  13  Ala. 
296;  1  Whart.  Ev.  §  412. 
Voii.  Lxni. 
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There  are  so  many  considerations,  affecting  the  credibility 
of  a  witness,  that  it  is  far  better,  and  more  promotive  of  the 
ends  of  justice,  to  leave  the  jury  free  in  each  case  to  de- 
termine, in  view  of  all  the  evidence,  the  witnesses  whom  they 
will  credit,  or  the  parts  of  the  evidence  of  any  witness  which 
they  will  credit,  and  which  they  will  discredit  than  to  fetter 
their  judgment  by  inflexible  rules,  which  may  compel  them 
to  conclusions  they  would  not  otherwise  reach.  Against  the 
credibility  of  any  witness,  it  is  a  strong  circumstance,  weigh- 
ing heavily,  that  he  is  ascertained  to  have  sworn  falsely  in 
regard  to  some  material  fact.  Yet  the  jury  may  find  a  rea- 
son, or  motive,  for  his  falsity  in  that  particular,  which  would 
not  operate  upon  him  as  to  other  facts.  "  It  is  said,  for  in- 
stance, to  be  as  much  a  point  of  honor  for  an  adulterer  to 
shield  his  paramour  under  oath,  as  it  is  to  shield  her  in  con- 
versation." The  several  instructions  to  which  we  have  re- 
ferred, were  jfc-operly  refused. 

2.  The  remaining  instructions  were  properly  refused.  Set- 
ting fire  to  the  store-house,  with  the  intent  that  the  fire 
should  be  communicated  to,  and  burn  the  dwelling-house, 
is,  in  law,  deemed  the  burning  of  the  latter. — 1  Bish.  Crim. 
Law,  §  318 ;  Gage  v.  Shelf  on,  3  Kich.  (Law)  242. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


McNeezer  v.  The  State. 

Indictment  for  Murder. 

1.  Contestiont;  when  voluntary  and  admissible.— ^here  the  deceased  was 
killed  by  being  cut  with  a  knife,  daring  a  Bodden  qunrrel  and  fight  between 
him  and  the  defendant ;  and  a  witness  for  the  prrsc-cution  stated  that,  a  ebort 
time  after  the  difficnlty,  the  defendant  came  np  while  witness  was  standing 
with  one  W.  and  another  person,  and  being  asked  by  W.  'what  he  had  done 
to  Charlie''  (meaning  the  deceased),  said  that  he  "had  knocked  him  down 
with  a  stick";  that,  on  W.  saying  "he  had  done  more  than  that,"  the  defen- 
dant started  off,  bnt  was  pursued  and  overtaken  by  W.,  who  thereupon  ar- 
rested him,  and  left  him  in  charge  of  witness  and  the  man  who  was  standing 
with  him;  and  that  while  thus  in  their  custody,  no  threats  or  promises  being 
made  by  any  one,  the  defendant  said,  "I  have  done  what  I  never  wanted  to 
do,  or  intended  to  do  :  I  cut  Charlie's  throat  before  he  drew  his  knife";  held, 
that  the  confession  wim  voluntary  and  admissible. 

2.  Mnnsla-xghter ;  sdf-defense.—TUe  charges  ol  the  court  to  the  jury  in  this 
case,  as  to  the  constituents'  of  manslaughter  in  the  first  and  second  degrees, 
the  deceased  having  been' killed  by  the  defendant  with  a  knife,  in  a  mutual 
fight  growing  out  of  a  sudden  quarrel,  and  the  refus»U  of  a  charge  asked  as  to 


170  SUPEEME  COUET  [Dec.  Term, 

[McNeezcr  v.  The  State.] 

the  right  of  self-defense,  held  free  from  error,  under  the  former  decisions  of 
this  court,  and  other  authorities  cited. 

From  the  Circuit  Court  of  Eussell. 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  indictment  in  this  case  charged  the  defendant,  Marion 
McNeezer,  with  the  murder  of  Charles  Young,  by  cutting  him 
with  a  knife ;  and  on  the  trial,  issue  being  joined  on  the  plea 
of  not  guilty,  he  was  convicted  of  manslaughter  in  the  first 
degree,  and  sentenced  to  imprisonment  in  the  penitentary  for 
the  term  of  ten  years.  The  following  bill  of  exceptions, 
which  shows  all  the  points  here  presented  for  revision,  was 
duly  reserved  on  the  trial : 

'The  State  introduced  Doctor  Norwood  as  a  witness,  and 
established  by  him  that  the  deceased  came  to  his  death  by 
a  stab  in  the  throat,  in  Eussell  county,  on  or  about  the  18th 
September,  1879.  Jim  Peck,  a  witness  for  the  State,  swore 
that,  on  the  morning  of  the  killing,  the  defendant  came  to 
where  he  and  another  hand  and  Mr.  Williams  were  standing  ; 
and  the  State  proposed  to  introduce  the  declarations  of  the 
defendant,  made  at  that  time.  Thereupon,  the  court,  for  its 
own  ear,  proceeded  to  examine  said  witness,  to  ascertain  the 
circumstances  under  which  said  confession  was  made.  The 
witness  stated  to  the  court,  that  when  defendant  came  up, 
Mr.  Williams  said,  '  What  have  you  done,  to  Charlie  T  meaning 
the  deceased  ;  and  defendant  answered,  ^ I  knocked  him  doion 
ivith  a  stick.'  Williams  said  :  'No,  you  have  done  more  than 
tliat."  Defendant  started  off,  and  got  about  one  hundred 
yards,  when  Williams  pursued  and  overtook  him,  witness 
being  at  that  time  about  forty  or  fifty  yards  off.  Witness 
heard  Williams  say  to  defendant,  'I  arrest  you,  and.  will  leave 
you  in  charge  of  these  men,'  meaning  witness  and  the  other 
hand  above  referred  to,  'until  I  come  back.'  When  this  was 
said,  witness  was  still  some  distance  in  the  rear  of  defendant 
and  Williams.  Witness  stated,  also,  that  he  heard  no  threats 
or  promises  made,  or  inducements  offered  to  the  defendant 
by  any  body ;  thinks  it  was  all  that  was  said ;  that  he  heard 
all  that  was  said,  and  the  above  is  all  that  was  said;  that  he 
and  the  other  negro  came  up,  and  Williams  left  the  defendant 
in  their  custody,  and  during  the  absence  of  Williams  the 
confessions  occurred  which  the  State  proposed  to  introduce. 
This  was  all  the  preliminary  proof  as  to  the  admissibility  of 
the  confessions ;  and  the  defendant  thereupon  objected  to 
proof  being  made  of  any  confessions,  because  no  sufficient 
predicate  had  been  laid  for  the  introduction  of  such  proof, 
and  because  it  was  not  shown  that  any  such  confessions  were 
voluntary ;  but  the  court  overruled  the  objection,  and  per. 

Vol.  Lxni. 
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mitted  the  witness  to  testify  to  the  jury  as  to  what  was  then 
said  by  the  defendant,  and  the  defendant  excepted.  Under 
this  ruling  of  the  court,  the  witness  then  proceeded  to  state, 
that  the  defendant,  when  Williams  left,  lay  on  the  ground  on 
his  face,  and  said,  */  have  done  whal  I  nevei'  wanted  to  do,  or 
intended  to  do :  I  cut  Charlie's  throat  before  he  dreto  his  knife,* 
Witness  said,  that  defendant  talked  a  good  deal,  both  lying 
down,  and  standing  up,  but  witness  could  recollect  nothing 
more  that  he  said ;  could  not  recollect  whether  he  laid  down 
once  or  five  times,  or  any  thing  more  that  was  said. 

"Mr.  Martin,  then  introduced  as  a  witness  for  the  State, 
testified,  that  he  arrived  at  where  Jim  Peck  and  the  other 
witness  had  defendant  under  guard ;  that  defendant  was 
talking  when  he  got  there,  and  said,  that  he  cut  deceased  be- 
fore he  opened  his  knife — that  he  was  joking  deceased  in  a 
pleasant  manner  about  a  half-dollar,  and  had  no  idea  that 
deceased  was  -mad,  when  they  got  into  a  quarrel,  and  com- 
menced fighting ;  that  they  hitched,  and  fought  all  around, 
and  deceased  was  drawing  his  knife,  when  he  (defendant)  cut 
him,  and  then  broke  loose  from  him,  and  ran  away.  De- 
fendant said  more,  but  witness  paid  but  little  attention,  and 
did  not  remember  it.  It  was  in  proof,  also,  that  the  ground 
around  where  the  defendant  (?)  was  lying  was  much  trampled, 
and  bore  evidence  of  a  severe  struggle  for  ten  feet  around. 
Two  persons  got  to  the  deceased  before  he  died  ;  one,  Mr. 
Martin,  did  not  notice  him ;  the  other,  defendant's  father, 
found  a  knife  tightly  grasped  in  his  right  hand,  open.  This 
was  about  sun-rise.  The  fight  occurred  between  daybreak 
and  sun-rise.  Doctor  Norwood,  being  recalled,  testified  as 
to  seeing  the  knife  in  the  hand  of  the  deceased.  There  was 
proof  showing  that  the  deceased  and  the  defendant  had 
always  been  on  very  friendly  terms,  visited  each  other  very 
often,  stayed  together  the  night  before,  and  had  started  off 
together,  a  few  minutes  before  the  difficulty  occurred,  in  the 
most  friendly  manner.  There  was  proof,  also,  showing  that 
the  defendant's  coat  was  cut  with  a  knife,  just  below  the 
left  arm ;  which  cut  was  discovered  a  few  hours  after  the 
killing.  There  was,  also,  proof  tending  to  show  that  defen- 
dant was  preparing  to  leave  the  country. 

"This  was  all  the  evidence  in  the  case ;  and  the  court 
thereupon  charged  the  jury,  that  if  they  believed  that,  in 
Russell  county,  and  twelve  months  before  the  finding  of  the 
indictment,  the  deceased  and  the  defendant  being  friendly, 
just  before  the  killing,  defendant  began  to  joke  the  deceased 
about  a  half-dollar,  and  they  got  into  a  quarrel,  and  then 
into  a  fight,  and  both  had  drawn  their  knives,  and  defendant 


172  SUPEEME  COUET  [I>ec.  Term, 

[McNeezer  v.  The  State.  ] 

cut  and  killed  the  deceased,  then  the  defendant  can  not  be 
guiltless." 

"The  court  further  charged  the  jury,  that  if  they  believed 
the  deceased  and  the  defendant  had  always  been  friendly, 
and  got  into  a  quarrel  first,  joking  about  a  half-dollar,  and 
afterwards  into  a  fight ;  and  the  blood  of  both  being  heated, 
both  drew  their  knives,  and  in  the  heat  of  passion,  and  dur- 
ing the  conflict,  defendant  intentionally  cut  and  killed  the 
deceased ;  under  this  state  of  facts,  the  defendant  is  guilty 
of  manslaughter  in  the  first  degree. 

"The  court  further  charged  the  jury,  that  if  the  defendant 
unlawfully  and  intentionally  cut  the  deceased,  and  killed 
him,  but  did  not  intend  to  kill  him,  then  the  question  of  man- 
slaughter in  the  second  degree  can  not  arise." 

The  defendant  excepted  to  each  of  these  charges,  and  then 
requested  the  court  to  instruct  the  jury  as  follows  :  "If  the 
circumstances  were  such  as  to  induce  the  defendant  to  be- 
lieve that  the  deceased  was  about  to  attack  him  with  a  knife 
he  was  then  drawing,  with  the  intention  and  ability  to  kill 
him,  and,  being  impressed  with  the  fact  (?)  that  bis  life  was 
in  imminent  peril,  he  struck  a  single  blow  with  his  knife, 
which  killed  the  deceased ;  then  he  would  not  be  guilty,  even 
if  in  fact  defendant  was  not  in  such  peril."  The  court  re- 
fused to  give  this  charge,  and  the  defendant  excepted  to  its 
refusal. 

No  counsel  appeared  in  this  court  for  the  defendant,  so  far 
as  the  record  and  dockets  show  ;  and  there  is  no  brief  on  file. 

H.  C.  ToMPKESfS,  Attorney-General,  for  the  State. 

STONE,  J. — We  find  no  error  in  this  record.  It  was 
shown  that  the  prisoner's  confessions  were  voluntarily  made, 
and  that  neither  threats  nor  promises  were  made  to  him,  to 
induce  him  to  confess.  The  case  is  brought  strictly  within 
the  rule.— 1  Brick.  Dig.  509,  §§  859,  864,  868.  The  charges 
given  were  strictly  in  accordance  with  the  well-settled  rules 
of  law.— 1  Bish.  Cr.  Law,  6th  ed.,  sections  869,  870 ;  Mc- 
Manus  v.  The  State,  36  Ala.  285 ;  Gates  v.  The  State,  50  Ala. 
166 ;  Lewis  v.  The  State,  51  Ala.  1 ;  Eiland  v.  The  State,  52 
Ala.  322 ;  Evans  v.  The  State,  44  Miss.  762  ;  HiWs  case,  4  Dev. 
&  Bat.  491.  In  Vaiden  v.  Com.,  12  Grat.  717-730,  the  court 
said,  "A  man  shall  not,  in  any  case,  justify  the  killing  of 
another  by  a  pretense  of  necessity,  unless  he  were  without 
fault  in  bringing  that  necessity  upon  himself." 

The  record  contains  no  testimony  tending  in  the  slightest 
degree  to  show  that  the  deceased  was  about  to  attack  the  ao-^ 
Voti.  LXiir.     ' 
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cused  with  a  knife.     They  were  engaged  in  a  conflict,  which 
appears  to  have  been  mutually  entered  upon.     For  the  error 
above,   if  for   no   other,   the   charge    was    rightly  refused. 
1  Brick.  Dig.  338,  §  41. 
The  judgment  of  the  court  below  is  affirmed. 


Armor  v.  The  State. 

Indictment  for  Murder. 

1.  Conduct  and  declarations  of  defendant ;  when  admlsaihle  against  him.  — The 
conduct  aud  declaratiooH  of  the  defendants  ou  the  evening  of  the  homicide, 
from  the  time  they  came  to  the  house  where  the  deceased  was  living  with  her 
son-in-law,  until  the  commission  of  the  crime,  tire  admissible  evidence  against 
them,  when  parts  of  one  continuous  transaction,  although  occurring  between 
the  defendants  and  the  son-in-law,  in  the  absence  of  the  deceased,  and  outside 
the  house  where  she  was,  and  not  shown  to  have  any  immediate  connection 
with  the  crime. 

2.  Drunkenness  as  d'fense;  to  what  witness  may  testify. — Whether  the  defend- 
ant, at  the  time  of  the  homicide,  was  so  drunk  as  to  be  incapable  of  forming  a 
design  or  intent,  is  a  conclus^jon  to  be  drawn  by  the  jury  from  all  the  evidence 
before  them,  and  not  a  question  of  fact  to  which  a  witness  may  testify. 

3.  Proof  of  cJuirader;  weiglU  ami  effect  as  evideiice.-  In  all  criminal  prose- 
cutions, whether  of  felony  or  misdemeanor,  the  accused  may  prove  his  good 
character,  not  only  when  a  doubt  exists  on  the  other  proof,  but  even  to  goner- 
ate  a  doubt  of  his  guilt ;  but  its  value  varies  according  to  the  proof  to  which  it 
is  opposed,  and  in  connection  with  which  it  must  be  weighed  and  estimated  by 
the  jury  ;  and  it  does  not  shield  from  the  consequences  of  a  criminal  act, 
proved  to  the  satisfaction  of  the  jury,  though  it  may  raise  a  reasonable  doubt 
of  the  act  having  been  done  with  a  criminal  intent. 

From  the  Circuit  Court  of  Russell. 

Tried  before  the  Hon.  James  E.  Cobb. 

The  indictment  in  this  case  was  found  in  October,  1879, 
and  charged  that  the  defendants,  Scott  Armor  and  Ivey  Doles,. 
"  unlawfully  and  with  malice  aforethought  killed  Susan  Cal- 
houn, by  cuting  her  with  a  knife."  The  defendants  each 
pleaded  not  guilty,  and  were  jointly  tried.  The  jury  acquit- 
ted Doles,  but  found  Armor  guilty  of  murder  in  the  second 
degree,  and  fixed  his  punishment  at  imprisonment  in  the 
penitentiary  for  the  term  of  ten  years.  The  case  is  brought 
to  this  court  by  Armor,  on  a  bill  of  exceptions  reserved  by 
him  during  the  trial,  as  follows : 

"  The  State  introduced  General  Miles  as  a  witness,  who 
testified,  that  on  the  second  Saturday  night  in  June  last  the 
defendants  came  to  his  house,  where  the  deceased  lived,  a 
short  time  after  dark ;  that  he  heard  them  coming,  hollering 
and  whooping,  before  they  got  there ;  that  they  came  into 
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his  yard,  near  the  fence,  and  his  dog  ran  out  and  barked  at 
them  ;  that  they  came  into  his  house,  and  Doles  came  in  and 
saw  Susan  Calhoun,  the  deceased,  and  said,  '  there  was  his 
old  friend  that  drank  whiskey  with  him  last  Christmas,'  and 
asked  her  to  take  a  drink  with  him,  which  she  did  ;  that  he 
then  asked  witness  to  take  a  drink  with  him,  and  witness  did 
so ;  that  they  then  left  the  house,  it  being  atjout  8  o'clock  at 
night ;  that  the  night  was  dark,  and  the  rain  drizzling ;  that 
witness,  his  children,  and  the  deceased,  who  was  his  wife's 
mother,  and  lived  with  him,  were  at  home  that  night ;  that 
the  defendants  returned,  a  short  time  afterwards,  to  the  yard 
fence,  and  called  'Hallo'  twice;  and  ihat  he  went  out  from 
the  house,  near  which  they  were.  The  State  then  offered  to 
prove,  by  said  witness,  that  said  Armor  told  him  to  come  out 
there  near  the  fence, '  that  he  intended  to  give  him  hell ;'  that 
witness  told  them  he  had  no  business  out  there,  and  would 
not  go,  and  started  back  to  his  house,  and  had  gone  about 
eight  or  ten  steps,  and  got  around  the  house,  when  said 
Doles  ran  up  behind  him,  and  put  both  arms  around  him,  so 
that  he  could  not  raise  either  of  his  arms ;  that  he  asked 
them  what  was  the  matter,  and  what  they  meant ;  that  Doles 
told  Armor,  '  Take  him  up,  and  let's  carry  him  out,'  and 
caught  witness  under  the  leg,  while  Armor  caught  him  by 
the  pantaloons  down  at  the  foot ;  that  his  pantaloons  slipped 
up  to  his  knee,  and  he  straightened  out  his  leg,  and  tripped 
up  Armor,  who  fell  on  the  ground  :  that  he  saw  Armor  draw- 
ing his  knife  as  he  got  up,  and  called  out  to  Doles  to  let  him 
loose,  *  that  man '  (said  Armor)  '  was  going  to  cut  him ;'  that 
Doles  said  no,  he  would  not ;  that  he  and  Doles  turned 
around  once  or  twice  ;  that  Armor  got  up,  and  made  several 
licks  with  his  knife,  witness  avoiding  the  blows,  and  cut  him 
on'the  head  severely  ;  that  he  then  got  loose  from  Doles,  and 
ran  off,  and  went  over  to  Mr.  Chappell's,  and  had  his  wound 
hastily  dressed,  and  returned ;  that  the  deceased  was  in  the 
house  when  he  left,  the  door  being  opened,  and  when  he 
returned,  in  about  a  half-hour,  or  three-quarters,  he  found 
her  dead  on  the  floor,  with  a  wound  in  the  neck  made  by  a 
knife,  or  by  some  other  sharp  instrument ;  and  that  he  never 
saw  any  person  cut  the  deceased.  The  defendant  Armor 
objected  to  all  that  portion  of  the  testimony  of  said  witness 
which  showed  what  Armor  said  to  him,  and  what  Doles  and 
Armor  did  to  him,  in  the  absence  of  the  deceased ;  also,  to 
that  portion  of  said  evidence  which  showed  that  Armor  cut 
the  witness ;  and  to  all  that  portion  which  showed  that  there 
was  a  difficulty  between  said  Doles  and  Armor  and  the  wit- 
ness in  the  absence  of  the  deceased,  and  to  each  part  thereof 
separately."     The  grounds  of  objection  to  this  evidence,  as 
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specified,  were,  "  because  it  was  illegal ;"  "  because  it  was 
irrelevant ;"  "  because  it  was  no  part  of  the  res  ge>st(e ;"  "  be- 
cause it  was  a  separate  and  different  transaction  from  that  of 
the  killing ;"  "  because  there  was  no  connection  between  this 
difl&culty  and  the  killing  of  the  deceased."  The  court  over- 
ruled each  of  these  objections,  and  allowed  the  witness  to 
testify  to  the  facts  as  stated ;  and  the  defendant  duly  ex- 
cepted . 

"  The  State  then  introduced  one  Pitts  as  a  witness,  and 
oflfered  to  prove  by  him  that  the  deceased  was  sixty  or  sev- 
enty years  old ;"  to  which  evidence  the  defendant  objected, 
on  the  ground  that  it  was  illegal  and  irrelevant,  and  excepted 
to  the  overruling  of  his  objection.  "There  was  evidence 
tending  to  show  that,  after  the  witness  Miles  had  left,  the 
defendants  entered  the  house  where  the  deceased  was,  and 
that  said  Armor  cut  by  stabbing  her  in  the  neck,  and  that 
she  died  from  the  cut ;  also,  that  this  was  in  Russell  county, 
in  June  last;  and  that  she  was  a  woman  of  bad  and  turbulent, 
and  dangerous  character;  and  that  said  Armor  is  a  man  ^ 
good  general  character,  and  has  been  possessed  of  such  good 
character  for  the  last  twenty  years,  in  the  neighborhood  in 
which  he  has  lived ;  and  that  the  witness  Miles  was  a  man 
of  very  bad  general  character,  and  unworthy  of  credit  in  a 
court  of  justice.  The  defendants  then  offered  to  prove,  by 
C.  O.  Brunson,  that  they  left  Hatchechubbie  about  dark  on 
the  evening  of  the  killing ;  and  that  they  were  intoxicated, 
and  so  much  under  the  influence  of  liquor  as  hardly  to  be 
able  to  exercise  locomotion,  or  to  talk  intelligibly  or  intelli- 
gently, and  80  much  so  as  to  render  them  incapable  of  forminq  a 
design  or  intent."  On  objection  by  the  State,  the  court  ruled 
out  the  italicized  portion  of  this  evidence ;  and  the  defendant 
excepted  to  its  rejection.  "  The  defendant  then  moved  the 
court  to  exclude  from  the  jury  all  that  portion  of  the  evi- 
dence of  the  witness  Miles  before  objected  to,  and  on  the 
same  grounds  then  specified ;"  which  motion  the  court  over- 
ruled, and  the  defendant  excepted. 

"  The  court  charged,  the  jury  in  writing,  at  the  request  of 
the  defendant  Armor,  and,  among  other  things,  charged  as 
follows :  '  No  man  is  less  amenable  than  anothor  to  the 
penalties  of  the  law,  if  its  commands  are  disregarded.  All, 
whether  of  good  or  bad  character,  are  liable  to  punishment, 
and  should  receive  punishment,  when  they  violate  the  laws 
of  the  land.  Proof  of  good  character,  then,  is  not  permitted  to 
go  to  the  jury  for  the  purpose  of  shielding  tlie  defendants  fronn 
the  consequences  of  their  conduct,  hut  simply  as  a  circumstance 
to  he  considered  hy  the  jury,  along  with  the  other  evidence  in  the 
case ;  and  if,  from  all  the  evidence,  you  believe  the  defend- 
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ants,  or  either  of  them,  to  be  guilty,  you  should  so  say  by 
your  verdict,  as  firmly  against  a  man  of  good  character  as  of 
bad."  To  the  italicized  portion  of  this  charge  the  defendant 
Armor  duly  excepted. 

W.  D.  Egberts  and  W.  D.  Wood,  for  the  defendants. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BEICKELL,  C.  J. — All  the  occurrences  of  the  evenings 
from  the  time  Doles  and  Armor  first  came  to  the  house  of 
Miles,  until  the  killing  of  the  deceased,  including  their  sev- 
eral declarations,  were  but  parts  of  a  continuous  transaction, 
and  there  was  no  error  in  permitting  the  State  to  prove 
them. 

2.  Whether,  immediately  before,  and  at  the  time  of  the 
homicide,  the  intoxication  of  the  appellant  was  so  great  as 
to  render  him  incapable  of  forming  a  design,  or  intent,  was  a 
cmiclusion  to  be  drawn  by  the  jury  from  the  facts  before 
tnem ;  in  reference  to  which,  a  witness  could  not  aid  them  by 
the  expression  of  an  opinion. —  Gassenheimer  v.  State,  52  Ala. 
313 ;  Johnson  v.  State,  17  Ala.  618. 

3.  It  is  now  too  well  settled,  by  numerous  decisions  of  this 
court,  to  be  controverted,  that  in  all  criminal  prosecutions, 
whether  of  felony  or  misdemeanor,  the  accused  may  prove 
his  good  character,  not  only  when  a  doubt  exists  on  the  other 
proof,  but  even  to  generate  a  doubt  of  his  guilt. — Felix  v. 
State,  18  Ala.  720 ;  Harrison  v.  State,  37  Ala.  154  ;  Dupree  v. 
State,  33  Ala.  380 ;  Hall  v.  State,  40  Ala.  698.  There,  may  be 
cases,  in  which  the  evidence  against  the  accused  would  sat- 
isfy the  jury  of  guilt,  if  his  character  was  unknown  ;  but,  that 
shown  to  be  good,  and  that  he  had  never  indicated  the  par- 
ticular wicked  traits  involved  in  the  crime  charged,  would, 
perhaps,  produce  a  reasonable  doubt  of  guilt  in  the  minds  of 
the  jury.  So,  there  may  be  cases,  in  which  the  evidence  of 
guilt  is  so  clear  and  convincing,  that  no  evidence  of  character 
can  weaken  its  force.  Character  is  a  fact  fit  to  be  proved  on 
behalf  of  the  accused,  on  every  criminal  accusation  ;  but  its 
value,  intrinsic  or  relative,  will  vary  according  to  the  proof 
to  which  it  is  opposed,  and  in  connection  with  which  it  must 
be  weighed  and  estimated  by  the  jury.  It  does  not  shield 
from  the 'consequences  of  a  criminal  act,  proved  to  the  satis- 
faction of  the  jury  ;  though  it  may  raise  a  reasonable  doubt 
of  the  act  having  been  done  with  the  criminal  intent. 

We  find  no  error  in  the  instructions  to  the  jury,  to  which 
exceptions  were  taken,  nor  in  the  other  rulings  of  the  court- 
The  judgment  is  afl&rmed. 
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Powell  V.  The  State. 

Indictment  against  Retailer  of  Spirituous  Liquors. 

1.  Selling  liquor  "drunk  on  or  aboiU  premises" — Held,  on  tbeaathority  of 
Pearce  v.  7  he  State  (40  Ala.  720),  that  the  defendant  was  properly  convicted 
of  selling  liqoor  "drunk  on  or  about  his  premises"  (Code,  §  4204),  on  proof 
that  the  liquor  was  sold  from  a  jug  which  be  had,  in  a  field  where  he  was 
working  with  others,  more  than  a  mile  from  his  house,  and  in  the  planta- 
tion of  another  person,  over  which  he  had  no  controL 

Fbom  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  John  K.  Henry. 

The  indictment  in  this  case  was  found  in  May,  1879,  and 
charged  that  the  defendant,  "  not  having  first  procured  a  li- 
cense as  a  retailer  from  a  proper  legal  authority,  did  seH 
vinous  or  spirituous  liquors,  which  was  drunk  on  or  about  the 
premises."  The  defendant  pleaded  not  guilty,  and  issue  was 
joined  on  that  plea.  The  case  is  brought  to  this  court  on  a 
biU  of  exceptions,  reserved  on  the  trial  by  the  defendant,  as 
follows  :  "  The  State  introduced  one  Lewis  Orange  as  a  wit- 
ness, who  testified  that,  in  February,  1879,  in  said  county,  he 
bought  a  ten-cent  drink  of  whiskey  from  the  defendant,  on  a 
ditch  in  the  plantation  of  John  C.  Pritchett ;  that  the  place 
was  more  than  a  mile  from  the  defendant's  house ;  and  that 
said  defendant,  at  the  time  of  said  sale,  was  engaged  in  dig- 
ging said  ditch  with  witness  and  others.  The  State  then  intro- 
duced one  Andrew  McMahon  as  a  witness,  who  testified  that, 
in  the  month  of  February,  1879,  in  said  county,  he  bought 
a  pint  of  whiskey  from  the  defendant,  on  a  ditch  in  the  plan- 
tation of  John  C.  Pritchett,  which  was  at  the  same  time  and 
place  testified  about  by  •  said  Lewis  Orange.  Said  witness 
testified,  on  cross-examination,  that  defendant  told  him, 
when  asking  for  some  whiskey,  that  he  had  some  in  a  jug 
there  which  he  would  sell,  and  he  told  witness  and  others 
that  he  had  brought  the  whiskey  there  to  sell.  Each  of  said 
witnesses  testified,  that  they  drank  the  whiskey  right  where 
they  bought  it,  and  in  the  presence  of  the  defendant.  •  There 
was  no  other  evidence  in  the  case,  as  to  the  place  at  which 
the  whiskey  was  sold,  or  as  to  the  defendant  having  control 
of  the  place  where  it  was  sold.  This  was  all  the  evidence  in 
the  case,  the  defendant  oflfering  none ;  and  the  defendant's 
counsel  admitted  that  he  had  no  defense,  except  that  he  con- 
tended the  evidence  failed  to  show  that  the  liquor  was  drank 
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on  or  about  his  premises.  On  this  evidence,  the  court 
charged  the  jury,  at  the  instance  and  request  of  the  soHcitor, 
that,  if  they  believed  the  evidence,  it  is  their  duty  to  convict 
the  defendant.  The  defendant  excepted  to  this  charge,  and 
requested  the  court,  in  writing,  to  instruct  the  jury,  that  if, 
from  the  evidence,  they  find  that  the  defendant  sold  the 
whiskey,  in  a  quantity  less  than  a  quart,  on  the  plantation 
of  John  C.  Pritchett,  over  which  the  defendant  had  no  con- 
trol, and  more  than  one  mile  from  the  defendant's  residence, 
then  they  must  acquit  the  defendant.  The  court  refused  to 
give  this  charge,  and  the  defendant  excepted  to  its  refusal." 
The  jury  returned  a  verdict  of  guilty,  and  imposed  a  fine  of 
one  hundred  dollars ;  and  the  fine  and  costs  not  being  paid 
presently,  nor  judgment  confessed  for  the  amount,  the  court 
sentenced  him  to  perform  hard  labor  for  the  county  for  thirty 
days,  and  to  an  additional  term  of  fourteen  hundred  and  two 
days,  "for  the  costs  and  officers'  fees,  amounting  to  $268.30." 

J.  N.  Miller,  for  the  defendant. 

H.  C.  ToMrKiNS,  Attorney- General,  for  the  State. 

STONE,  J. — We  feel  constrained  to  affirm  the  judgment 
in  this  case,  on  the  authority  of  Pearce  v.  The  State,  40  Ala. 
720,  from  which  we  do  not  feel  at  liberty  to  depart.  The 
sentence  is  heavy,  if  not  oppressive,  owing  to  the  very  large 
bill  of  costs  taxed,  for  which  it  is  difficult  to  account  on  any 
theory,  other  than  that  there  must  have  been  an  unusual 
number  of  witnesses  for  so  small  a  case.  We  suggest  that, 
in  our  opinion,  this  is  a  case  for  executive  clemency,  at  leasts 
for  a  part  of  the  punishment  ordered. 

The  judgment  is  affirmed. 


Alston  V.  The  State. 

Indictment  for  3Iurder. 

1.  Threalft  cujainst  deceased  by  third  person.— On  a  trial  under  an  indictment 
for  mnrder,  the  evidence  against  the  accused  as  the  slayer  being  entirely  cir-^ 
cumstantial  (except  some  "alleged  confessions"),  he  can  not  be  allowed  to 
prove  threats  made  against  the  deceased  by  a  third  person,  who  had  had  a  per- 
sonal difficulty  with  the  deceased  a  few  months  prior  to  the  homicide,  and 
who  was  shown  to  have  evaded  the  service  of  subpoena  as  a  witness  on  the 
inquest. 
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From  the  Circuit  Court  of  Sumter. 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

The  prisoner  in  this  case  was  indicted  in  October,  1879,  for 
the  murder  of  John  W.  Pierce  in  1868.  He  pleaded  not 
guilty  to  the  indictment,  and  was  tried  on  that  plea ;  was 
found  guilty  of  murder  in  the  first  degree,  and  sentenced  to 
the  penitentiary  for  life.  On  his  trial,  he  reserved  a  bill  of 
exceptions,  on  which  the  case  is  brought  to  this  court,  and 
which  is  as  follows:  "  The  State  introduced  evidence  tending 
to  show  that  the  deceased,  while  on  his  way  to  the  field,  car- 
rying breakfast  to  the  hands  there  at  work,  was  slain  by  two 
persons,  lying  in  ambush,  and  shooting  him  from  two  diflfer- 
ent  points.  The  killing  was  done  in  Sumter  county,  in  1868, 
and  was  witnessed  by  no  one.  There  was  no  proof  that  any- 
one witnessed  it.  There  was  no  evidence  connecting  the  de- 
fendant with  the  homicide,  except  circumstantial  evidence,  and 
alleged  confessions  of  the  defendant.  There  was  no  ill-feel- 
ing against  the  deceased,  or  other  motive  on  the  part  of  the 
defendant  for  killing  him,  introduced  in  evidence.  The  de- 
fendant proved,  without  objection,  that  the  deceased  and  one 
McClean,  both  of  whom  resided  in  the  same  neighborhood 
when  the  homicide  was  committed,  about  four  months  prior 
to  the  killing  had  a  personal  difficulty,  in  which  the  deceased 
shot  said  McClean  in  the  mouth,  from  which  he  was  confined 
in  his  house  about  a  month  ;  and  that  the  ill-feeling  between 
them,  created  by  the  difficulty,  was  not  healed  up  to  the  time 
of  Pierce's  death.  The  proof  tended  to  show,  also,  that  said 
McClean,  when  the  inquest  was  held  on  the  body  of  Pierce, 
evaded  process  of  subpcena  by  the  coroner,  and  did  not  ap- 
pear at  the  inquisition.  The  defendant  then  offered  to  prove 
that  said  McClean,  during  his  confinement  from  his  said 
wound,  and  repeatedly  after  he  was  able  to  get  about,  de- 
clared his  purpose  to  kill  the  deceased.  To  the  admission 
of  these  declarations  as  evidence  the  State  objected,  and  the 
court  sustained  the  objection ;  to  which  ruling  the  defendant 
excepted." 

A.  "W.  CocKRELL,  for  the  defendant. — The  absence  of  all 
evidence  pointing  to  atiother  as  the  guilty  agent,  is  a  circum- 
stance to  be  weighed  and  considered  by  the  jury  in  deter- 
mining whether  the  accused  committed  the  homicide. — I  Ml 
V.  The  State,  40  Ala.  707.  The  material  issue  was,  whether 
the  accused  committed  the  homicide  ;  and  any  evidence  le- 
gitimately tending  to  show  that  it  was  committed  by  another 
person,  was  relevant  to  that  issue.  There  was  no  witness  to 
the  assassination.  Suppose  it  was  in  fact  committed  by  an- 
other person ;  how  could  the  accused  establish  the  fact,  ex- 
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cept  by  proof  of  a  former  difficulty,  ill-feelings,  threats,  &c., 
which  would  make  out  the  case  against  that  person,  if  on  trial  ? 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited 
Smith  V.  The  State,  9  Ala.  990 ;  Levison  v.  The  State,  54  Ala. 
627 ;  Hudson  v.  The  State,  61  Ala.  333 ;  Commonioealth  v. 
Ghabhock,  1  Mass.  143 ;  State  v.  May,  4  Dev.  Law,  328. 

BRICKELL,  C.  J. — After  a  careful  examination  of  the 
record,  we  find  the  indictment  sufficient,  and  the  proceedings 
were  in  all  respects  conducted  in  strict  conformity  to  the 
modes  prescribed  by  law.  The  question  presented  by  the 
bill  of  exceptions  is  the  only  matter  to  which  our  attention 
has  been  directed  by  counsel ;  and  that  must  be  regarded  as 
settled  adversely  to  the  prisoner.— ^S'miVA  v.  The  State,  9  Ala. 
990 ;  Levison  v.  State,  54  Ala.  527  ;  Hudson  v.  State,  61  Ala. 
333.  A  very  large  latitude  was  allowed  the  prisoner,  in  re- 
ceiving evidence  of  the  motive  of  another  to  commit  the  crime 
with  which  he  was  charged,  and  of  his  evasion  of  justice. 
Threats  of  such  person  to  take  the  life  of  the  deceased  were, 
at  best,  hearsay  only,  and  too  remote  from  the  inquiry  before 
the  jury  to  have  been  received. 

"We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


Nutt  V.  The  State. 

Indictment  for  Murder. 

1.  /Service  of  copy  of  indictment  on  prisoner;  variance. — When  the  defendant 
is  charged  with  a  capital  oflfense,  and  is  in  actual  confinement,  the  statute  re- 
quires that  he  be  served  with  a  copy  of  the  indictment,  and  of  the  list  of  jurors 
summoned  for  his  trial  (Code,  §  4872);  and  if  there  is  a  material  variance  be- 
tween the  original  indictment  and  the  paper  served  as  a  copy,  in  the  name  of 
the  deceased— as,  Luke  Iladneit  instead  of  Luke  Hodnett— this  is  not  a  compli- 
ance with  the  statute,  and  the  defendant  should  not  be  ruled  to  trial. 

2.  Verdict  of  guilty  of  less  offense  than  charged.— h.  verdict  finding  the  de- 
fendant guilty  of  murder  in  the  second  degree,  under  an  indictment  for  mur- 
der, operates  as  an  acquittal  of  the  higher  ofi'tnse;  and  on  a  second  trial,  after 
a  reversal  of  the  judgment,   he  can  not  be  convicted  of  murder  in  the  first 


3.  Murder  in  second  degrree.— Murder  in  the  second  degree  may  be  commit- 
ted without  an  intention  to  take  life.  Mere  words,  no  matter  how  insulting, 
never  reduce  a  homicide  to  manslaughter.  If  one  strike  another,  not  in  self- 
defense,  with  intent  to  maim  him,  and  death  ensue;  or,  if  one  kill  another 
without  intending  it,  in  the  attempt  to  commit  a  felony;  in  either  case,  he  is 
guilty  of  murder  in  the  second  degree. 
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From  the  Circuit  Court  of  Randolph. 

Tried  before  the  Hon.  John  Henderson. 

The  prisoner  in  this  case  was  indicted  for  the  murder  of 
Luke  Hodnett,  by  striking  him  with  a  gun.  On  being  ar- 
raigned, he  pleaded  not  guilty,  and  a  day  was  set  for  his 
trial ;  and  he  being  in  actual  confinement,  never  having  been 
admitted  to  bail,  the  court  entered  an  order,  directing  the 
sheriff  to  "serve  the  defendant,  in  person,  with  a  copy  of  the 
indictment,  and  a  list  of  the  jury  to  try  this  cause,  one  entire 
day  before  the  day  set  for  trial. '  When  the  cause  was  called 
for  trial,  on  the  day  appointed,  the  defendant  objected  to 
going  to  trial,  on  the  ground  that  this  order  of  the  court  had 
not  been  complied  with,  inasmuch  as,  in  the  copy-indictment 
served  on  him,  the  name  of  the  deceased  was  spelled  Luke 
Hodnett,  instead  of  Hodnett,  as  in  the  original  indictment. 
The  two  papers  being  submitted  to  the  inspection  of  the 
court,  the  State  proposed  to  ask  the  clerk  of  the  court  what 
the  name  in  the  copy  was ;  to  which  he  answered,  "that  the 
word  was  intended  for  Hodnett,  but  that  it  looked  more  like 
Hadnett."  To  this  evidence,  both  to  the  question  and  to  the 
answer,  the  defendant  objected,  ou  the  ground  "that  the  copy 
must  speak  for  itself,  and  that  parol  evidence  was  not  admis- 
sible to  prove  what  any  particular  word  therein  was."  The 
court  overruled  the  objection  to  the  evidence,  and  required 
the  defendant  to  proceed  to  trial ;  to  which  rulings,  each,  he 
duly  excepted.  The  original  indictment  and  the  copy  are 
sent  to  this  court  for  inspection,  under  the  certificate  of  the 
presiding  judge,  according  to  the  rule  of  practice  in  such 
cases  prescribed. 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence 
introduced  on  the  trial,  but  it  is  not  necessary  to  state  it  all 
at  length.  Only  two  witnesses  were  introduced  to  prove  the 
circumstances  immediately  attending  the  homicide.  Henry 
Hughley,  one  of  these  witnesses,  thus  testified :  "Witness 
was  with  defendant  on  the  morning  of  the  difficulty,  in  the 
town  of  Wedowee,  and  went  with  him  from  the  town  to 
where  Luke  Hodnett  was  splitting  rails,  about  a  mile  distant 
When  they  got  to  where  Luke  Hodnett  was  splitting  rails, 
defendant  said  to  Hodnett,  'I  have  had  a  calculation  made, 
and  have  come  to  have  a  settlement  with  you';  to  which  Hod- 
nett replied,  'I  have  no  money,  and  you  will  have  to  wait 
until  I  can  get  some  before  I  can  pay  you.'  Defendant  re- 
plied :  'No,  I  intend  to  have  what  you  owe  mo  now.'  Hod- 
nett replied :  'I  would  suffer  my  right  firm  cut  off,  before  I 
would  fight  as  old  a  man  as  you  are';  and  defendant  replied, 
'I  don't  want  to  fight.'  When  defendant  said  this,  Hodnett, 
who  had  been  busily  engaged  splitting  rails  during  the  whole 


182  SUPEEME  COUET  [»ec.  Term. 

[Nutt  V.  The  State.] 

conversation,  and  was  standing  with  his  back  to  defendant, 
immediately  stooped,  and  placed  his  wedge  in  the  rail-cut ;  . 
and  while  rising,  half  bent,  defendant  struck  him  over  the 
head  with  a  gun  while  his  back  was  to  defendant,  and  then 
stepped  back  a  few  steps  and  struck  him  again  with  the  gun, 
and  started  to  strike  a  third  time,  when  witness  interfered 
and  prevented  him  from  doing  so.    Witness  further  testified, 
that  there  was  no  quarrel  between  the  defendant  and  Hod- 
nett,  and  that  wbat  is  above  set  out  was  all  that  was  said  or 
done  by  them ;"  and  his  testimony  on  cross-examination  was 
substantially  the   same.      Washington  Hodnett,   the  other 
witness  for  the  State,  thus  testified  :     "Witness  was  present 
at  the  time  of  the  difficulty  between  the  defendant  and  Luke 
Hodnett,  which  occurred  about  11  o'clock  in  the  morning,  in 
December,  1879,  but  he  did  not  remember  the  day  of  the 
month.     Witness   was    present    when   defendant   and  said 
Hughley  came  to  where  Luke  Hodnett  was  splitting  rails, 
and  heard  the  conversation  between  them,  and  saw  the  diffi- 
culty.   After  some  conversation  between  defendant  and  Luke 
Hodnett,  they  became  engaged  in  a  quarrel,  in  relation  to  a 
matter  of  indebtedness  between  them.     Witness  heard  de- 
fendant say  to  said  Hodnett,  'Do  you  make  me  out  a  liar?' 
and  Hodnett  replied,  'I'll  make  you  out  a  liar  or  any  thing 
else.'     At  this  time  they  were  standing  face  to  face,  and  very 
close  together ;  and  when  Hodnett  said  this,  defendant  struck 
him  on  the  head  with  a  gun  two  or  three  times,  and  then 
stamped  him.     Defendant  then  left  the  place  of  the  difficulty, 
and  witness  left  Luke  Hodnett  lying  on  the  ground  there; 
and  he  remained  on  the  spot  where  he  was  knocked  down  by 
defendant,  until  witness  went  to  Mr.  Carpenter's,  about  a 
half-mile  distant,  and  told  what  had  happened  ;  and  witness, 
with  some  other  persons  at  Carpenter's  house,  came  back  to 
the  spot,  and  found  Hodnett  still  lying  there,  and  carried 
him  to  Carpenter's  house,  where  he  died  on  the  evening  of 
the  next   day."     The   testimony  of  this  witness   on   cross- 
examination  was,  in  several  particulars,  materially  variant 
from  his  testimony  in  chief ;  but  he  adhered  to  his  state- 
ment as  to  the  conversation  between  the  parties,  and  that 
they  were  standing  face  to  face  when  the  first  blow  was 
struck  by  the  defendant.     He  said  that  he  was  about  twenty 
feet  distant  from  the  parties,  and  was  standing  at  the  place 
where  Luke  Hodnett  had  been  splitting  rails  ;  that  said  Hod- 
nett was  moving  rails  when  the  defendant  came  up  and  sat 
down  on  a  log,  "and  remained  sitting  on  the  log  until  said 
Hodnett  called  him  a  liar  ;"  also,  that  after  the  difficulty,  and 
after  the  defendant  had  left,  "said  Hodnett  and  witness  left 
the  place  together,  and  went  within  about  one  hundred  yards 
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of  Mr.  Carpenter's  house,  when  Hodnett  8topi>ed  to  wash 
his  head  in  a  branch,  and  told  him  to  go  to  Wedowee  after  a 
doctor ;"  that  he  did  as  requested,  stopped  at  Carpenter's 
house  on  his  return,  and  then  came  with  others  to  the  branch 
where  he  had  left  Hodnett,  and  they  carried  him  to  Carpen- 
ter's house.  Another  witness  for  the  State  testified,  "that 
he  was  present,  on  the  morning  before  the  difficulty,  when 
defendant  had  a  calculation  made,  showing  the  indebted- 
ness of  Luke  Hodnett  to  him  ;  that  defendant  told  theper- 
son  who  made  the  calculation  that  he  wanted  to  sue  Hod- 
nett for  the  amount ;  that  said  person  informed  him  that 
Hodnett  was  insolvent,  and  a  suit  against  him  would  be  use- 
less; and  that  defendant  then  said,  "I'll  go  and  see. him, 
and  show  him  the  calculation,  and  if  he  don't  pay  me,  he 
will  have  to  settle  with  a  doctor.'  "  It  was  proved,  also, 
that  Hodnett's  skuU  was  fractured  by  the  blows  he  had  re- 
ceived, and  that  he  died  on  the  next  day  from  the  effects 
of  it. 

The  defendant  requested  ten  charges  to  the  jury,  which 
were  in  writing,  and  which  were  refused  by  the  court ;  excep- 
tions being  reserved  to  their  refusal.  Among  these  charges 
were  the  following : 

"6.  If  the  jury  beUeve  from  the  evidence  that  the  de- 
fendant did  not  intend  to  take  the  life  of  Hodnett,  bat  merely 
intended  to  beat  him,  the  fact  that  said  Hodnett  died  from 
the  effect  of  the  wound  inflicted  by  the  defendant  does  not 
show  that  the  killing  was  with  malice. 

"7.  If  the  jury  believe  from  the  evidence  that,  in  point  of 
fact,  the  defendant  did  not  intend  to  kill  said  Hodnett,  such 
want  of  intention  to  take  life  overturns  any  presumption  of 
malice  arising  from  previous  threats  made  by  defendant 
against  Hodnett. 

"8.  The  necessity  that  will  justify  the  taking  of  life  need 
not  be  actual,  but  the  circumstances  must  be  such  as  to  im- 
press the  mind  of  the  slayer  with  the  reasonable  belief  that 
such  necessity  is  impending. 

"9.  If  the  jury  believe  from  the  evidence  that  the  de- 
fendant, at  the  time  of  striking  Hodnett,  had  reasonable 
ground  to  believe  that  said  Hodnett  was  about  to  strike  him 
with  an  iron  wedge,  then  defendant  had  a  right  to  strike  in 
self-defense,  if  he  had  reasonable  grounds  to  believe  that  it 
was  necessary  to  strike,  in  order  to  save  himself  from  im- 
pending death,  or  great  bodily  harm. 

"10.  If  the  jury  believe  from  the  evidence  that  Hodnett, 
by  giving  defendant  the  lie,  provoked  the  defendant  to  strike 
him,  and  the  defendant  unfortunately  killed  him,  by  beating 
him  in  such  a  manner  as  showed  only  an  intent  to  chastise, 
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and  not  to  kill  him  ;  the  law  so  far  considers  the  provocation 
of  contumeUous  behavior,  as  to  adjudge  it  only  manslaugh- 
ter, and  not  murder." 

Smith  &  Smith,  for  the  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — In  trials  for  capital  offenses,  the  statute  re- 
quires that  the  defendant,  if  in  actual  confinement,  shall  be 
served  with  a  copy  of  the  indictment,  and  of  the  list  of  jurors 
summoned  for  his  trial,  at  least  one  entire  day  before  the 
day  appointed  for  his  trial.— Code  of  1876,  §  4872.  The 
rule  of  service  is  different,  when  he  is  not  in  actual  confine- 
ment. The  reason  of  this  statute  is,  that  the  accused  may 
be  informed  of  the  charge  against  him,  so  that  he  may  pre- 
pare for  his  defense.  The  indictment  charges  the  murder  of 
Luke  Hodnett.  The  paper  served  as  a  copy  describes  the 
slain  as  Luke  Hadnett.  The  names  are  clearly  not  idem 
sonans  ;  and  it  follows,  that  a  literal  copy  of  the  indictment 
was  not,  in  fact,  served  on  the  defendant. — Whar.  Amer.  Cr. 
Law,  §  596 ;  Sayres  v.  The  State,  30  Ala.  15 ;  Page  v.  The 
State,  61  Ala.  16.  The  variance  in  the  present  case  may  ap- 
pear slight,  and  possibly  it  may  be  assumed  the  accused  was 
not  misled  by  it.  Still,  it  is  a  variance.  A  copy  of  the  in- 
dictment was  not  served.  If  we  were  to  disallow  this  ob- 
jection, on  the  ground  that  the  variance  did  not  mislead,  we 
enter  upon  an  uncertain  field  of  probabilities,  and  know  not 
where  we  would  find  a  limit.  Better  to  err  in  favor  of  life 
and  liberty,  than  to  enter  upon  ground  so  dangerous.  The 
statute  guarantees  to  persons  so  charged  the  right  to  have  a 
copy  of  the  indictment  upon  which  they  are  to  be  tried,  and 
it  is  not  for  us  to  say  anything  less  than  a  copy  meets  this 
requirement.  The  Circuit  Court  erred  in  ruling  the  defend- 
ant to  trial. 

2.  We  need  not  consider  the  charges  bearing  on  the 
question  of  murder  in  the  first  degree.  The  jury  acquitted 
the  defendant  of  the  highest  grade  of  homicide,  and  found 
him  guilty  of  murder  in  the  second  degree.  He  can  not  be 
again  put  on  trial  for  a  higher  offense  than  that  of  which  he 
was  convicted — murder  in  the  second  degree. — Bell  dt  Mur- 
ray V.  The  State,  48  Ala.  684.  So,  whether  the  court's 
rulings  on  the  crime  of  murder  in  the  first  degree  were  right 
or  wrong,  is  immaterial  in  the  further  trial  of  this  cause. 

3.  Murder  in  the  second  degree  may  be  committed  with- 
out an  intention  to  take  life.  Mere  words,  no  matter  how 
insulting,  never  reduce  a  homicide  to  manslaughter.     So,  if 

Vol.  ijxrii. 


1879.]  OF  ALABAMA.  186 

[Bone  V.  The  State.] 

one  strike  another,  not  in  self-defense,  with  intent  to  maim 
him,  and  death  ensue ;  or,  if  one,  in  the  attempt  to  commit 
a  felony,  kill  another  without  intending  it;  in  either  ease,  he 
is  guilty  of  murder  in  the  second  degree.  Charges  6,  7  and 
10  were  rigrhtly  refused.  In  Judge  v.  The  State,  58  Ala.  406, 
and  Mitchell  v.  The  State,  60  Ala.  26.  we  discussed  these 
questions  so  fully,  that  we  consider  further  comment  on  these 
charges  unnecessary.  Charges  8  and  9  we  consider  ab- 
stract, and  they  were  rightly  refused  on  that  account,  if  on 
no  other. 

.  Reversed  and  remanded.     Let  the  accused  remain  in  cus- 
tody, until  discharged  by  due  course  of  law. 


Bone  V.  The  State. 

Indictment  for  Betting  at  Pool  Table. 

1.  Betting  nt  licensed  table. — To  anthorize  a  conviction  for  bettinfj  at  a  tabid 
regularly  licensed  (Code,  §  4210),  it  must  be  proved  that  the  defendant  bet 
money,  bank-notes,  or  something  else  of  valne,  other  thnu  the  charge  for  the 
use  of  the  table,  and  that  the  table  was  regularly  licensed.  The  statement  of 
a  witness  that  the  defendant  "  bet"  at  the  table,  without  more,  is  not  sufficient 
proof  of  the  first  fact ;  and  if  it  appears  that  the  tjible  was  under  the  control 
of  a  person  who  had  not  taken  out  a  license,  but  had  procured  the  transfer  of 
ft  license  from  the  former  proprietor,  such  license  not  being  trausferrable,  the 
prosecution  fails  also  as  to  the  second  fact  necessary  to  be  proved. 

From  the  County  Court  of  Madison. 

Tried  before  the  Hon.  William  Richardson. 

This  case  originated  in  the  Circuit  Court,  where  the  indict- 
ment was  found,  and  was  transferred  to  the  County  Court,  as 
a  cause  undisposed  of  at  the  end  of  the  term,  under  the  pro- 
visions of  the  act  to  regulate  the  trial  of  misdemeanors  in 
said  county,  approved  February  9,  1877. — Sess.  Acts  1876-7, 
p.  149.  The  indictment  charged,  that  the  defendant  "  bet  at 
a  game  of  pool,  at  a  table  regularly  licensed."  The  defend- 
ant pleaded  not  guilty,  and  waived  a  jury ;  and  the  cause 
was  heard  and  decided  by  the  judge  alone.  On  the  trial,  as 
the  bill  of  exceptions  states,  tlie  State  introduced  a  witness, 
who  testified,  "  that  he  saw  the  defendant  bet  at  a  game  of 
pool,  which  was  played  on  a  table  at  the  '  Huntsville  Hotel,' 
in  Huntsville,  Madison  county,  Alabama,  in  the  month  of  Oc- 
tober, 1877,  which  was  within  twelve  montlis  before  the  find- 
ing of  the  indictment ;  and  that  said  hotel,  with  the  billiard 
and  pool  tables,  was  in  the  possession  and  control  of  one 
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Jackson.  No  other  proof  was  offered,  as  to  the  act  of  bet- 
ting ;  no  evidence  showing,  or  tending  to  show,  what  defend- 
ant had  bet,  or  its  value,  if  any,  or  with  whom,  if  with  any 
body,  said  bet  was  made."  The  State  then  proved  the  issue 
of  a  license  to  keep  a  table  for  playing  pool,  during  the  year 
1877,  to  one  A.  B  Moore,  who  was  the  lessee  of  said  hotel 
for  the  year  1877,  but  abandoned  his  lease  about  the  1st  of 
August,  or  September,  and  transferred  his  license  for  the 
tjible,  in  consideration  of  the  payment  of  $25,  to  said  Jack- 
son ;  "  that  said  Moore,  after  he  abandoned  said  hotel,  did 
not  return,  and  that  Jackson  did  not,  so  far  as  witness  knew, 
take  out  any  other  license.  No  evidence  was  introduced  by 
the  State  showing  that  any  license,  other  than  that  so  taken 
out  by  said  Moore,  was  ever  taken  out  for  said  table."  On 
this  evidence,  the  court  adjudged  the  defendant  guilty,  and 
imposed  a  fine  of  $50  on  him,  besides  costs ;  to  which  ruling 
and  judgment  the  defendant  duly  excepted. 

BEICKELL,  C.  J. — The  indictment  could  be  supported 
only  by  proof  of  two  facts,  the  existence  of  one  of  which  the 
evidence  negatives,  and  as  to  the  other  it  is  wholly  insuffi- 
cient. The  first  of  these  facts  is,  that  the  defendant  het,  or 
hazarded,  money,  bank-notes,  or  other  thing  of  value,  at  a 
game  of  pool,  other  than  the  charge  for  the  use  of  the  table. 
The  statement  of  a  witness,  that  he  het  at  such  game,  if  it 
could  be  supposed  to  include  the  risking  or  hazarding  of 
money,  or  bank-notes,  or  a  thing  of  value,  does  not  negative 
that  it  was  not  the  charge  for  the  use  of  the  table.  The 
other  fact  is,  that  the  table  was  regularly  licensed.  So  long 
as  the  table  was  under  the  control  of  Moore,  to  whom  license 
for  keeping  it  Ijad  issued,  it  was  within  the  words  of  the 
Indictment,  pursuing  the  statute,  "  regularly  licensed.''''  But, 
when  Moore  ceased  to  keep  it,  transferring  the  control  of  it 
to  JacksoD,  the  license  expired.  The  revenue  law  expressly 
declares,  that  it  is  not  transferrable. — Code  of  1876,  §  491 ; 
Acts  of  18/5-6,  §1,  p.  78. 

The  judge  of  the  County  Court  erred,  in  adjudging  the 
appellant  guilty,  and  sentencing  him  to  pay  a  fine  and  costs. 
Let  the  judgment  be  reversed,  and  the  cause  remanded. 
The  appellant  must  remain  in  custody,  until  discharged  by 
due  course  of  law. 


1879.]  OF  ALABAMA.  187 

(Ex  parte  Brown.] 


Ex  parte  Brown. 

Petition  for  Habeas  Corpus. 

1.  Appellate  jurisdiction  on  hnbens  corpus. — When  npplicatinn  is  made  to 
this  court  for  the  writ  of  hahens  corpus,  after  relief  has  been  refnsed  by  an  in- 
ferior court  or  mafjistrate,  to  whom  a  proper  application  was  made,  the  juris- 
diction of  this  court  is  revisory  and  appellate  only  ;  hence,  it  can  not  receive  or 
coi  sider  evidence  which  was  not  before  the  primary  court  or  judge: 

2.  Crimihal  jurisdiction  of  justice  of  the  peace  iu  Jockson  county.— The  Gen- 
eral Assembly,  in  the  exercise  of  its  constitutional  powers,  having  conferred 
npon  justices  of  the  peace  in  Jackson  county,  and  in  certain  other  counties 
specially  named,  •'original  jurisdiction,  concurrent  with  the  Circuit  Court,  of 
all  misdemeanors  committed  in  said  counties  respectively"  (Sess  Acts  187G-7, 
p  197),  this  grant  of  jurisdiction  carries  with  it,  by  implication,  every  thing 
necessary  to  render  it  eflfectual ;  and  in  the  exercise  of  this  jurisdiction,  a 
justice  of  the  peace  may  render  the  same  judgment  that  might  be  rendered  by 
the  Circuit  Court,  and,  on  conviction  of  the  defendant,  may  impose  the  same 
sentence  and  punishment  that  might  be  imposed  by  either  the  court  or  the 

jury- 

3.  Relief  on  habens  corpus. — To  authorize  a  discharge  from  custody  on  hah- 
ens corpus,  when  the  applicant  or  prisoner  is  held  under  the  order  of  a  court 
or  magistiiite,  a  want  or  excess  of  juris  liction,  and  not  a  mere  irregularity  in 
the  exercise  of  jurisdiction,  must  be  shown. 

Application  by  petition  for  the  writ  of  hal)€as  corpus,  to 
procure  the  discharge  of  Samuel  Brown  from  custody  and 
imprisonment  by  the  jailor  of  Jackson  county,  under  a  mitti- 
mus, or  order  of  commitment,  issued  and  signed  by  W.  L. 
Kirkpatrick,  a  justice  of  the  peace  of  said  county.  The  peti- 
tion to  this  court  alleged,  that  the  prisoner  was  wrongfully 
held  in  custody,  "  because  said  justice  of  the  peace  exceeded 
his  jurisdiction  as  to  matter,  and  his  sentence  is  not  in 
accordance  with  law,  being  in  excess  of  what  said  justice 
could  render  ;"  and  a  copy  of  tl::e  judgment  and  sentence  of 
the  justice,  with  the  order  of  commitment  and  the  original 
affidavit  and  warrant  of  arrest,  were  made  exhibits  to  the 
petition.  The  petition  further  alleged  that  application  was 
made  to  this  court  for  relief,  because  a  proper  application 
had  been  previously  made  to  Hon.  Nelson  Kyle,  the  judge 
of  probate  of  said  county,  and  had  been  by  him  refused ; 
and  a  copy  of  his  decision  in  the  matter,  giving  his  reasons 
for  refusing  to  discharge  the  prisoner,  was  also  made  an 
exhibit  to  the  petition.  In  the  warrant  of  arrest,  and  in  the 
affidavit  on  which  it  was  issued,  as  those  papers  show,  the 
offense  charged  against  the  prisoner  was  "  an  assault  and 
battery  with  a  knife  with  intent  to  murder,"  alleged  to  have 
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been  committed  on  one  A.  J.  Pace ;  while  the  judgment  and 
sentence  of  the  justice  was,  that  the  defendant  was  "  guilty 
to  the  extent  of  an  assault  and  battery,  and  sentenced  to  one 
year's  hard  labor  for  the  use  of  the  county."  In  the  order 
of  commitment,  however,  it  was  stated  that  the  accused 
*'  was  charged  with  an  assault  and  battery  with  a  knife  upon 
the  person  of  A.  J.  Pace,  and  was  tried  and  convicted,  and 
sentenced  to  one  year's  hard  labor  for  the  use  of  said  county ;" 
and  the  judgment  of  the  probate  judge  recites,  that  the  mit- 
timus  was  the  only  evidence  introduced  before  him. 

L.  C.  CouLSON,  for  the  petitioner. 

BRICKELL,  C  J. — k.  prisoner,  who,  by  some  court  or 
judge,  competent  to  act  in  the  premises,  has,  on  a  proper 
application,  been  denied  relief  on  habeas  corpus,  may  in  this 
court  renew  the  application.  The  jurisdiction  this  court 
exercises  is  revisory  and  appellate — not  original ;  and  facts 
which  were  not  before  the  court  or  judge  hearing  the  appli- 
cation originally,  can  not  be  here  introduced.  We  do  not 
look,  therefore,  into  the  papers  attached  to  the  petition  to 
this  court,  which  were  not  before  the  judge  of  probate,  ^^x 
parte  Croom  (it  i^lay,  19  Ala,  561. 

The  constitution  confers  on  the  General  Assembly  the 
power  of  dispensing  with  a  grand  jury,  in  prosecutions  for 
misdemeanors,  and  to  authorize  such  prosecutions  before 
justices  of  the  peace,  or  such  other  inferior  courts  as  may  be 
by  law  established.  In  the  exercise  of  this  power,  the  Gen- 
eral Assembly,  by  act  approved  February  8,  1877,  clothed 
justices  of  the  peace,  in  Jackson  and  several  other  counties, 
with  original  jurisdiction,  concurrent  ivith  the  Circuit  Court,  of 
all  misdemeanors  committed  in  said  counties. — Pamphlet  Acts, 
1876-7,  p.  197.  This  grant  of  jurisdiction  carries,  by  impli- 
cation, every  thing  which  is  necessary  to  render  it  effectual. — 
9  Bac.  Ab.  219-20.  The  justice  has  full  jurisdiction  to 
render  a  judgment  of  conviction,  or  of  acquittal.  If  the 
judgment  is  of  conviction,  he  can  pronounce  the  same  sen- 
tence of  punishment,  which  could  be  pronounced  in  the  Cir- 
cuit Court,  either  by  the  court  or  the  jury.  Pronouncing 
the  same,  no  other,  or  greater,  whatever  of  irregularity  may 
intervene,  there  is  not  a  want  or  excess  of  jurisdiction,  and 
on  habeas  corjnis  the  prisoner  can  not  be  discharged.  Illegal- 
ity, not  irregularity,  must  infect  the  proceedings,  to  authorize 
a  discharge  on  habeas  corpus.  The  prisoner  was  convicted 
by  the  justice  of  an  assault  and  battery  with  a  knife  ;  and  if 
the  knife  was  a  deadly  weapon,  and  other  facts  were  made 
apparent,  a  sentence  of  hard  labor  for  the  county  for  the 
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term  of  twelve  months  was  authorized  by  law. — Code  of  1876> 
§  4315. 

There  was  no  proper  ground  for  the  discharge  of  the  pris- 
oner shown  to  the  probate  judge,  and  he  was  not  in  error  in 
refusing  it.    The  application  is  refused. 


Washington  v.  The  State. 

Indictment  for  Burglary. 

1.  Indictment;  inquiry  into  evidence  before  grand  jury. — When  it  Appears 
that  a  competent  witness  was  sworn  and  examined  before  the  grand  jary  by 
whom  the  indictment  was  preferred,  a  motion  to  quash  the  indictment,  or  to 
strike  it  from  the  files,  on  the  ground  that  it  was  found  on  insufficient  or  ille- 
gal evidence,  can  not  be  entertained. 

2.  Verdict  and  sentence  on  conviction  of  burglary.— JJnder  an  indictment  lor 
burglary,  and  a  verdict  of  guilty  as  charged  in  the  indictment,  not  fixing  the 
punishment  (Code,  §$  4343, 4450),  the  court  may  impose  a  sentence  to  confine- 
ment in  the  penitentiary  at  hard  labor  for  two  years. 

3.  Impeaching  witness  by  proof  oj  former  declarations. — A.  witness  can  not 
be  examined  as  to  his  former  declarations,  about  a  matter  that  is  collateral 
and  irrelevant,  for  the  purpose  of  laying  a  predicate  to  impeach  him;  and 
when  the  matter  inquired  about  is  relevant,  he  can  not  be  required  to  give  a 
categorical  answer,  but  has  the  right  to  explain  wht\t  he  said  on  the  specified 
occasion. 

From  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

The  indictment  in  this  case  was  found  in  November,  1879, 
and  charged  that  the  defendant,  Alexander  Washington, 
"  with  intent  to  steal,  broke  into  and  entered  the  dwelling- 
house  of  Amanda  Arnold."  Before  pleading  to  the  indict- 
ment, the  defendant  moved  the  court  to  quash  it,  or  to  strike 
it  from  the  files,  on  the  ground  that  there  was  no  legal  evi- 
dence before  the  grand  jury  implicating  the  defendant  in  the 
commission  of  the  offense  ;  and  in  support  of  this  motion,  he 
offered  to  prove  by  several  of  the  grand  jurors,  and  by  Mrs. 
Amanda  Arnold,  the  prosecutrix,  who  was  the  only  witness 
examined  before  the  grand  jury,  "  that  her  testimony  before 
the  grand  jury  was  to  the  extent  that  her  house  had  been 
broken  into  and  entered,  and  certain  goods  stolen  from  it, 
but  she  testified  to  nothing  tending  to  connect  the  defendant 
with  the  commission  of  said  offense,  except  what  had  been 
told  to  her  by  other  witnesses,  for  whom  subpoenas  were  is- 
sued, but  who  were  not  examined  as  witnesses  before  said 
grand  jury."     The  court  refused  to  receive  this  testimony. 
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and  overruled  the  said  motions,  nnd  also  overruled  similar 
motions,  made  after  all  the  evidence  was  adduced  on  the 
trial ;  to  which  rulings  and  decisions  exceptions  were  duly 
reserved  by  the  defendant. 

On  the  trial,  Mrs.  Amanda  Arnold,  a  witness  for  the  State, 
testified  that,  in  July,  1879,  her  dwelling-house  was  one  day 
broken  into  and  entered  during  her  absence,  and  three  pieces 
of  cloth  were  stolen  from  it ;  that  she  "  got  back  one  of  the 
pieces  of  cloth,  on  the  day  of  the  burglary,  from  Melinda 
'McDonald's  boy,  who  brought  it  to  her  to  make  up,  as  she 
was  sewing  for  said  Melinda ;  that  she  did  not  know  the  de- 
fendant, but  saw  him  in  company  with  Allen  Hampton,  on 
the  road  about  a  mile  from  her  house,  on  the  day  her  house 
was  broken  into  ;  that  she  knew  of  nothing  tending  to  show 
that  the  defendant  had  anything  to  do  wdth  the  offence,  ex- 
cept from  what  had  been  told  to  her  by  other  persons ;  that 
the  defendant  had  never  told  her  anything  about  it,  and  she 
had  never  heard  him  say  anything  to  any  one  about  it,  ex- 
cept that,  on  the  trial  for  this  offense  before  the  justice  of 
the  peace,  he  said  that  he  had  found  the  cloth  that  he  sold 
to  said  Melinda  in  the  road."  Melinda  McDonald  testified, 
that  she  bought  the  piece  of  cloth  from  the  defendant  on 
the  morning  the  burglary  was  committed,  and  that  at  the 
time,  in  reply  to  questions  by  her,  he  said,  "  I  have  been 
peddling,  and  have  sold  out  all  but  this,  and  I  will  sell  it  for 
less  than  it  cost."  Allen  Hampton  testified,  "that  he  saw 
defendant  early  in  the  morning  of  the  day  that  he  heard  Mrs. 
Arnold's  house  had  been  robbed;  that  he  saw  him,  and 
stopped  and  talked  with  him,  on  the  road  between  Whistler 
and  Mrs.  Arnold's  house,  about  a  mile  from  her  house  ;  that 
while  he  was  talking  with  him.  Mrs.  Arnold  passed  them, 
going  towards  her  house,  with  a  bundle ;  that  he  came  on, 
soon  after  she  passed,  to  the  city  of  Mobile,  and  did  not  see 
defendant  again  until  about  a  week  afterwards,  when  he  met 
him  on  the  Eight-mile  Creek  bridge.  Oh  the  cross-examina- 
tion of  this  witness,  the  defendant's  counsel  asked  him,  for 
the  purpose  of  laying  a  predicate  to  impeach  him,  '  if  he  did 
not,  on  the  very  day  that  he  saw  defendant  at  said  bridge, 
tell  Mrs.  Arnold  to  have  defendant  arrested  for  breaking 
into  her  house';  to  which  question  the  witness  was  about  to 
reply,  by  stating  what  he  had  told  Mrs.  Arnold,  when  de- 
fendant's counsel  objected,  and  said  that  he  wanted  the  wit- 
ness to  answer  the  question  categorically — yes  or  no.  The 
witness  said:  'I  do  not  know  how  to  answer  the  question, 
but  I  can  tell  you  exactly  what  I  did  tell  Mrs.  Arnold.'  "  The 
court  refused  to  compel  the  witness  to  answer  the  question 
categorically,  and  the  defendant  excepted ;  and  as  the  ,de- 
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fendant  objected  to  an  answer  in  any  other  form,  the  ques- 
tion was  not  answered  at  all. 

The  jury  returned  a  verdict  of  "  guilty  as  charged  in  the 
indictment."  The  defendant  moved  in  arrest  of  judgment, 
on  account  of  the  insufficiency  of  the  verdict,  because  it  did 
not  designate  the  character  of  the  punishment ;  but  the  court 
overruled  the  motion,  aud  sentenced  him  to  be  confined  at 
hard  labor  in  the  penitentiary  for  the  term  of  two  years. 

B0TLE8,  Faith  &  Cloud,  for  the  defendant. — 1.  By  positive 
constitutional  provision  (Art.  I,  §§  6-8),  immunity  is  secured 
to  the  defendant  from  accusation,  arrest  or  detention,  in  all 
criminal  prosecutions,  except  in  cases  ascertained  by  law, 
"  and  according  to  the  forms  which  the  same  has  prescribed"; 
and  by  statutory  provision  equally  positive  (Code,  §  4770), 
a  grand  jury  is  forbidden,  in  the  investigation  of  an  indicta- 
ble offense,  to  act  upon  other  than  legal  documentary  evi- 
dence, or  the  testimony  of  witnesses  given  before  them.  An 
investigation  by  a  graud  jury  is  an  essential  step  in  the  pros- 
ecution of  an  indictable  offense,  and  great  inquisitorial  pow- 
ers are  confided  to  that  body;  but  it  is  not  above  the  law, 
and  can  not  disregard  the  settled  principles  of  law ;  and 
whenever  it  assumes  to  do  so,  and  the  fact  is  brought  clearly 
to  the  notice  of  the  court  charged  with  the  duty  of  enforcing 
its  presentments,  the  court  will  set  aside  such  illegal  action. 
Sparrenbe>  ger  v.  The  Stale,  53  Ala.  481 ;  Low's  case,  4  Greenl. 
439;  People  v.  Baker,  10  How.  f  r.  567;  People  v.  Hulbut,  4 
Denio,  133  ;  U.  S.  v.  Reed,  2  Blatchford,  C.  C.  435  ;  U.  S.v. 
Porter,  2  Cr.  C.  C.  60;  U.  S.  v.  Charles,  2  Cr.  C.  C.  76;  2 
Gall.  364. 

2.  Hampton  should  have  been  required  to  give  a  direct 
answer  to  the  question  asked  him,  the  object  being  to  im- 
peach him ;  and  afterwards  he  might  have  been  allowed  to 
explain.— Payne  v.  The  State,  60  Ala.  80 ;  Haley  v.  The  State, 
at  the  present  term. 

3.  The  offense  of  burglary  is  punishable  by  two  different 
characters  of  punishment — imprisonment  in  the  penitentiary, 
or  hard  labor  for  the  county,  for  not  less  than  one  year,  nor 
more  than  twenty  years. — Code,  §  4343.  It  therefore  does 
not  fall  within  section  4450,  nor  any  other  section  giving 
the  court  a  discretion  ;  and  the  power  not  being  given  to  the 
court,  the  punishment  must  be  determined  by  the  jury. —  Tur- 
ner V.  The  State,  41  Ala.  21 ;  Steele  v.  The  State,  61  Ala.  213. 
Nor  is  the  punishment  imposed  by  the  court  prescribed  by 
law.  A  sentence  to  hard  labor  must  be  for  the  county;  a 
sentence  to  the  penitentiary  must  be  simply  imprisonment, 
or  confinement  by  the  warden,  in  such  manner  as  the  law 
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may  direct.     No  law  authorizes  a  sentence  to  imprisonment 
in  the  pententiary  and  hard  labor. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited 
Sparrenberger  v.  The  State,  53  Ala.  481 ;  2  Brickell's  Digest, 
548-9,  §§117,  125;  Code,  §§4450,  4506. 

STONE,  J. — In  refusing  to  entertain  the  motion  to  strike 
the  indictment  from  the  file  and  quash  it,  the  City  Court  ruled 
in  precise  accordance  with  what  was  said  by  this  court  in 
Sparrenberger s  case,  53  Ala.  481.  We  there  said,  "When  it 
appears  witnesses  were  examined  by  the  grand  jury,  or  the 
jury  had  before  them  legal  documentary  evidence,  no  inquiry 
into  the  sufficiency  of  the  evidence  is  indulged."  In  this  case, 
a  competent  witness  was  sworn  and  examined  before  the 
grand  jury.  The  precise  point  urged  in  argument  is,  that 
the  grand  jury  found  the  bill  on  insufficient  testimony,  in 
this:  that  while  there  was  proof  that  a  burglary  had  been 
committed  as  charged,  no  legal  evidence  was  given  before 
that  body,  showing  that  the  accused  was  the  guilty  offender. 
To  allow  such  inquiry  and  testimony,  would  be  not  only  to 
disregard  what  was  said  in  Sparrenberger^ s  case,  copied  above, 
but  would  greatly  retard  and  embarrass  the  administration 
of  the  law.  The  City  Court  rightfully  refused  to  enter  upon 
the  inquiry  of  the  sufficiency  of  the  evidence  before  the 
grand  jury. 

2.  In  Steele  v.  The  State,  61  Ala.  213,  we  laid  down  rules 
which  are  decisive  of  the  question  raised  on  the  character  of 
the  punishment.  The  City  Court  followed  the  rule  of  con- 
struction we  there  laid  down. 

3.  The  question  asked  of  the  witness  Hampton  was  col- 
lateral, and  irrelevant  to  the  issue,  and  could  not  be  made  a 
predicate  for  impeaching  him. — 2  Brick.  Dig.  549,  §  125. 
Further  than  this,  if  it  had  been  relevant,  counsel  had  no 
right  to  limit  the  witness'  answer  to  a  categorical  yes  or  no. 
The  rule  requiring  that  the  witness  shall  be  interrogated  as 
to  such  previous  statements,  as  a  preliminary  to  any  offer  to 
prove  his  prior  contradictory  statements,  as  a  means  of 
impeaching  him,  is  without  aim  or  meaning,  unless  it  secures 
to  the  witness  the  right  and  opportunity  of  explaining  what 
he  did  say.  The  law  secures  to  him  that  right. — 2  Brick. 
Dig.  548,  §  117.  So,  if  it  were  offered  as  evidence  of  the 
witness'  unfriendly  or  hostile  feelings  towards  the  accused, 
it  was  eq  ually  his  right  to  be  heard  in  explanation  of  what  he 
did  say. 

The  judgment  is  affirmed. 

Vol.  lxui. 
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Henderson  v.  The  State* 

indidment  for' Obscene  Language  in  Presence  of  Female. 

1.  Constituents  of  offense. — Abusive,  insalting,  or  vulgar  (t.  e.,  obscene) 
ilangnuge,  uttered  in  a  public  highway,  near  enough  to  the  premises  of  the 
prosecutor  to  be  distinctly  heard,  and  actually  heard  by  his  family,  or  by  any 
member  thereof,  must  be  regarded  as  uttered  in  their  presence  (Code,  §  4203), 
and  as  a  violation  of  the  statute. 

From  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  H.  D.  Clayton. 

The  indictment  in  this  case  charged  that  the  defendant, 
King  Henderson,  "  upon  the  pubhc  highway,  near  the  prem- 
ises of  James  Blackman,  and  in  the  presence  of  Ruthj  B. 
Blackman,  a  female,  did  make  use  of  abusive,  insulting,  or 
vulgar  language,  to-wit,"  specifying  the  words.  The  defend- 
ant pleaded  not  guilty,  and  issue  was  joined  on  that  plea. 
"On  the  trial,"  as  the  bill  of  exceptions  states,  "James 
Blackman,  the  prosecutor,  testified,  that  he  lived  immedi- 
ately oil  the  side  of  the  pubhc  road  leading  from  Troy  to 
Elba,  and  occupied  as  a  residence  what  was  formerly  used  as 
a  store-house  on  the  side  of  the  road,  about  two  miles  south 
of  Troy  in  said  county ;  that  on  or  about  the  14th  February 
last  (1880),  defendant  drove  by  his  house  in  a  wagon  with 
three  or  four  others,  and  when  he  got  to  a  blacksmith  shop, 
about  thirty  or  forty  yards  from  his  house,  he  addressed  the 
blacksmith,  calling  him  Jim,  and  said,  '  G —  d — n  you,  you 
are  a  blacksmith,  but  1  aint,  and  I  don't  want  to  be';  that  he 
then  passed  by  the  house,  and  when  he  had  gone  about  thirty 
yards  beyond  he  turned  around,  and  repeated  the  language 
used  in  the  indictment  The  witness  stated  that,  at  the  time 
the  language  was  used,  he  was  standing  within  a  few  feet  of 
his  house,  and  his  wife  was  standing  in  the  front  piazza  of 
the  house,  and  heard  the  language  as  above  stated.  Wit- 
ness' wife  also  testified  substantially  to  the  same  thing,  de- 
claring that  she  heard  the  language  set  out  in  the  indictment ; 
but  she  differed  from  him  in  stating  that  the  language  was 
used  by  the  defendant  when  the  wagon  got  in  front  of  the 
house,  or  just  beyond.  Mrs.  Johnson,  another  witness,  testi- 
fied, that  she  lived  near  said  Blackman,  and  heard  the  de- 
fendant cursing  as  he  passed  along  the  road,  but  could  not 
repeat  his  words ;  that  she  did  not  hear  him  use  any  vulgar 
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language,  nor  the  language  set  out  in  the  indictment ;  that 
he  was  drinking  when  he  passed,  and  he  did  not  stop  his 
wagon  at  all.  The  testimony  of  the  defendant's  witnesses 
tended  to  show  that  he  was  driving  a  wagon  from  Troy 
belonging  to  his  employer,  and  was  drinking  ;  that  he  was 
cursing  up  to  the  time  he  got  within  about  seventy-five  yards 
of  Blackman's  house,  but  desisted  until  he-got  from  forty  to 
seventy-five  yards  beyond  the  house,  when  he  commenced 
cursing  again ;  that  he  had  no  animosity  at  the  time  to  the 
blacksmith,  and  that  the  words  used  were  not  used  in  a  man- 
ner to  be  abusive  or  insulting  to  him  ;  and  that  they  did  not 
hear  him  use  the  language  charged  in  the  indictment. 

"  This  being  substantially  all  the  evidence  in  the  case,  the 
court  charged  the  jury,  among  other  things,  that  if  the  de- 
fendant used  the  language  charged  in  the  indictment,  along 
the  public  highway  in  this  county,  within  twelve  months  be- 
fore the  finding  of  the  indictment,  near  the  premises  of  James 
Blackman,  and  in  the  presence  of  a  female  on  the  premises, 
he  is  guilty,  although  the  words  may  not  have  been  addressed 
to  any  particular  person.  To  the  latter  part  of  this  charge 
the  defendant  excepted. 

*'  The  court  charged  the  jury,  also,  that  if  the  defendant 
used  abusive,  insulting,  or  vulgar  language,  as  charged,  along 
the  public  highway,  near  the  premises  of  James  Blackman 
in  this  county,  within  twelve  months  before  the  finding  of 
the  indictment,  in  the  hearing  of  a  female  on  the  said  prem- 
ises, he  is  guilty,  if  she  heard  it ;  and  it  is  immaterial  whether 
he  was  ten  steps  or  a  hundred  yards  distant.  To  the  latter 
part  of  said  charge  the  defendant  excepted." 

The  defendant  requested  the  court  to  instruct  the  jury  as 
follows:  1.  "  Before  the  defendant  can  be  convicted  in  this 
case,  the  proof  must  show  that  the  language  was  used  in  the 
presence  of  some  member  of  the  family  of  the  owner  or  pos- 
sessor of  the  dwelling-house ;  and  if  it  was  used  thirty,  or 
forty,  or  seventy-five  yards  from  the  premises,  and  upon  the 
public  highway,  then  the  defendant  is  not  guilty."  2.  "  If 
the  jury  should  find,  from  the  evidence,  that  the  defendant 
only  used  profane  language,  then  he  is  not  guilty,  unless 
such  language  was  used  in  an  insulting  or  abusive  manner  to 
the  owner  of  the  dwelling-house."  3.  "  If  the  jury  should 
find,  from  the  evidence,  that  the  language  used  was  not  ad- 
dressed to  any  particular  person,  but  was  merely  profane, 
and  was  the  result  of  intoxication,  the  defendant  is  not 
guilty."  The  court  refused  each  of  these  charges,  and  the 
defendant  excepted  to  their  refusal.     The  bill  of  exceptions 

does  not  show  that  these  charges  were  in  writing. 
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J.  D.  Gabdner,  for  the  defendant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J.— We  do  not  think  the  Circuit  Court  erred  in 
its  rulings  in  this  case.  The  intention  of  the  statute  was  to 
protect  the  house  and  family,  or  any  female  that  might  be 
there,  from  the  annoyance  and  offense  that  would  be  inflicted 
on  them,  if  abusive,  insulting,  or  vulgar  (obscene)  language, 
were  uttered  in  their  presence.  The  places  protected  against 
such  offense,  are  the  dwelling-house,  curtilage  thereof,  and 
the  public  highway  near  such  premises.  We  think  such 
language,  uttered  in  a  public  highway,  near  enough  to  the 
premises  to  be  distinctly  heard,  and  actually  heard  by  the 
family  of  the  owner  of  the  premises,  or  by  any  member 
thereof,  &c.,  must  be  regarded  as  uttered  in  their  presence, 
tinder  section  4203  of  the  Code  of  1876. 

The  judgment  is  aflSrmed. 


Evans  et  al.  D.  The  State. 

Scire  Facias  on  For/ cited  Recognizance. 

1.  Sheriff's  authority  to  admit  to  baiL — When  a  person  is  committed  to  jail 
by  a  magistrate  on  a  preliminary  examination,  charged  with  a  bailable  felony, 
the  sheriff  has  no  authority  to  admit  him  to  bail,  unless  the  magistrate  in- 
dorsed on  the  commitment  the  amount  of  bail  required  (Code,  §  4681);  and  a 
recognizance  taken  by  him,  without  such  indorsement,  is  void. 

Appeal  from  the  Circuit  Court  of  Cullman. 

Tried  before  the  Hon.  John  Henderson. 

The  record  in  this  case  shows  that,  on  a  preliminary  ex- 
amination before  a  justice  of  the  peace  of  said  county  of 
Cullman,  Josiah  Evans,  charged  with  burglary,  was  commit- 
ted to  the  custody  of  the  jailor ;  the  order  of  commitment 
directing  the  jailor  to  "detain  him  until  he  is  legally  dis- 
charged." There  being  no  jail  in  said  county,  the  prisoner 
was  committed  to  the  custody  of  the  sheriff  of  Blount  coun- 
ty; and  that  officer  admitted  him  to  bail  a  few  days  after- 
wards, in  the  sum  of  one  thousand  dollars,  with  William 
Conant  and  others  as  his  sureties,  conditioned  for  his  ap- 
pearance at  the  next  term  of  the  Circuit  Court.  Having 
failed  to  appear  in  accordance  with  the  condition  of  the  bond. 
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a  judgment  nisi  was  duly  entered  against  him  and  his  sure- 
ties ;  and  a  scire  facias  thereon  having  been  issued,  and 
served  on  the  sureties,  they  appeared,  and  insisted  that  the 
recognizance  was  void,  on  the  ground  that  it  was  taken  by 
the  sheriff  without  authority  of  law,  because  the  committing 
magistrate  had  not  indorsed  on  the  mittimus  the  amount  of 
bail  required.  The  court  overruled  this  objection,  and  ren- 
dered a  final  judgment  against  the  recognizors ;  which  ruling 
and  judgment,  with  other  matters,  they  now  assign  as  error. 

0.  C.  Harris,  for  the  appellants- 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  defendant  was  committed  to  jail  by  a 
committing  magistrate,  on  a  charge  of  burglary.  The  offense 
was  and  is  bailable  ;  but  the  magistrate  failed  to  indorse  on 
the  warrant  of  commitment  the  amount  of  bail  required. 
Code  of  1876,  §  4684.  Without  this  indorsement,  the  sheriff 
was  without  authority  to  take  the  bail-bond  ;  and  under  all 
our  decisions,  no  valid  judgment  can  be  rendered  on  such 
forfeited  bond.— 1  Brick.  Dig.  206,  §  106;  Antonez  v.  The 
State,  26  Ala.  81 ;  Nat  Gray  v.  The  State,  43  Ala.  41.  See, 
also,  GaUahan  v.  The  State,  60  Ala.  65,  and  authorities  there 
cited.  The  language  of  this  court,  in  the  case  of  Antonez  v. 
The  State,  is  very  strong  ;  and  following  that  and  the  other 
decisions  of  this  court,  the  judgment  of  the  Circuit  Court  is 
reversed,  and  this  court,  proceeding  to  render  the  judgment 
which  the  court  below  should  have  rendered,  orders  that 
said  judgment  be  reversed  and  annulled.  The  cause  will 
not  be  remanded. 


Hunt  et  ati  v.  The  State. 

Scire  Facias  on  Forfeited  Recognizance, 

1.  Judgment  final  against  bail;  whai  record  must  show. — To  support  a  final 
judgment  by  default  on  a  forfeited  recognizance,  the  record  must  show  that 
the  scire  facias  was  returned  "executed,"  or  that  there  were  two  returns  of 
"not  found,"  which  the  statute  (Code,  §  4866)  makes  equivalent  to  personal 
service. 

2.  Same;  am,endment  of  judgment. — When  the  record  shows  that  the  scire 
facias  was  returned  executed  on  all  the  recognizors  but  one,  and  judgment 
final  was  taken  against  all,  without  two   returns  as  to  the   one  not   found, 
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this  coart  will  ameud  the  judgment  by  discoutinaing  the  proceeding  as  to 
him,  if  the  record  shows  no  other  error. 

3.  Same;  form  of  scire  fadas. — Each  of  the  parties  to  the  recognizance, 
against  whom  a  judgment  nisi  has  been  taken,  should  be  allowed  to  show 
cause  why  the  judgment  should  not  be  made  absolute  against  him,  and  the 
scire  facias  should  be  so  framed;  and  a  judgment  final  against  all  should  show 
that  they  all  failed  to  appear,  or,  appearing,  failed  to  show  a  sufficient  excuse. 

4.  Nature  of  proceeding;  discontinuance. — A  scire  facias  on  a  forfeited  re- 
cognizance is  a  civil  cause,  and  is  not  discontinued  by  the  unexplained  fail- 
are  of  the  court  to  take  action  on  it  for  one  or  more  terms. 

Appeal  from  the  Circuit  Court  of  Baldwin. 

Tried  before  the  Hon.  H.  T.  Toulmin. 

The  record  in  this  case  shows  that,  in  October,  1873,  an 
indictment  was  found  in  said  court  against  John  Little,  for 
the  murder  of  Zedo  Shanklin ;  that  at  the  April  term,  1875, 
the  defendant  never  having  been  arrested,  an  order  was  en- 
tered on  the  minutes,  granting  permission  to  the  solicitor  to 
withdraw  and  file  the  indictment,  with  leave  to  have  it  rein- 
stated ;  that  at  the  April  term,  1877,  in  open  court,  by  an 
order  duly  entered  on  the  minutes,  the  defendant  was  admit- 
ted to  bail,  in  the  sum  of  one  thousand  dollars,  with  Henry 
J.  Hunt  and  others  as  his  sureties,  conditioned  for  his  ap- 
pearance at  the  next  term  of  the  court,  "and  from  term  to 
term  thereafter  until  discharged  by  law,  to  answer  a  criminal 
prosecution  for  murder ;"  that  at  the  October  term,  1877, 
said  Little  having  failed  to  appear,  a  judgment  nisi  was  en- 
tered against  him  and  his  sureties  ;  that  a  ficire  facias  was 
issued  on  this  judgment  on  the  12th  November,  1877,  and 
returned  executed  on  all  the  parties  except  said  Little  on  the 
8th  February.  1878 ;  and  that  a  final  judgment  was  there- 
upon rendered  on  the  21st  April,  1879.  The  judgment  nisi 
was  in  these  words  :  "In  this  cause,  it  appearing  to  the  sat- 
isfaction of  the  court  that  the  defendant  had  entered  into 
bail,  in  open  court,  with  Henry  J.  Hunt,  James  W.  O'neal, 
William  O'oeal,  John  B.  Bryars  and  W.  B.  Bryars  as  his 
sureties,  for  his  appearance  at  the  present  term  of  this  court, 
and  having  failed  to  appear  ;  it  is  ordered  by  the  court,  that 
the  State  of  Alabama,  for  the  use  of  Baldwin  county,  recover 
of  the  defendant,  John  Little,  and  of  the  said  Henry  J. 
Hunt,"  &c.,  "sureties  on  his  bail,  the  sum  of  one  thousand 
dollars,  unless  the  said  John  Little  appear,  at  the  next  term 
of  this  court,  and  show  good  and  sufficient  cause  why  this 
judgment  should  not  be  made  absolute."  Tlie  scire  facias 
sets  out  a  copy  of  this  judgment,  and  the  final  judgment  is  as 
follows  :  "Came  the  State  of  Alabama,  by  its  solicitor ;  and 
it  appearing  to  the  satisfaction  of  the  court  that  judgment 
nin  against  the  said  defendant  and  his  sureties,'  naming 
them,  "Y^as  rendered  at  the  April  term,  1878,  of  this  court, 
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for  the  sum  of  one  thousand  dollars,  for  the  said  defendant 
failing  to  appear  and  answer  to  an  indictment  against  him 
for  murder ;  it  is  ordered  by  the  court,  that  the  State  of  Ala- 
bama, for  the  use  of  Baldwin  county,  recover  of  the  said  de- 
fendant and  his  sureties,  H.  J.  Hunt,  James  W.  O'neal,  Wil- 
liam O'neal,  J.  B.  Bryars,  and  W.  B.  Bryars,  the  sum  of  one 
thousand  dollars,  together  with  the  costs,"  <fec.  This  judg- 
ment is  now  assigned  as  error  by  the  sureties. 

Anderson  &  Bond,  for  the  appellants. 

H.  0,  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — The  record  in  the  present  case  shows  but 
one  scire  facias  issued,  which  was  returned  served  on  all  the 
defendants  except  John  Little ;  as  to  him,  it  was  returned 
"not  found."  The  judgment  was  made  final  against  all  the 
defendants.  To  authorize  a  judgment  final  against  any  party 
on  forfeited  recognizance,  it  is  necessary  that  the  scire  facias 
be  returned  executed,  or  that  there  be  two  returns  of  "not 
found."  This  latter  is  declared  to  be  equivalent  to  personal 
service.- Code  of  1876,  §  4866. 

If  there  were  no  other  error  in  this  record,  we  would 
amend  the  judgment-entry  by  discontinuing  the  suit  as  to 
John  Little,  not  served,  and  let  it  remain  as  a  judgment  final 
against  the  parties  served. — Savage  v.  Walehe,  26  Ala.  619 ; 
McDoicell  V,  Miiclium,  37  Ala.  417 ;  English  v.  Brown,  9  Ala. 
504.  The  scire  facias,  however,  and  the  final  judgment,  are, 
each,  imperfect.  The  language  of  the  scire  facias  is,  "unless 
the  said  John  Little  appear  at  the  next  term  of  this  court, 
and  show  good  and  sufficient  cause  why  the  judgment  should 
not  be  made  absolute."  The  statute  allows  each  of  the  de- 
fendants against  whom  a  judgment  nisi  is  rendered,  to  show 
cause  why  the  judgment  should  not  be  made  absolute. 
Code,  §  4863.  The  scire  facias  should  be  so  framed.  True, 
it  follows  and  copies  the  judgment  nisi ;  but  that  can  be 
amended,  nunc  pro  tunc,  in  the  court  below,  so  as  to  allow 
each  and  all  of  the  defendants  to  appear  and  show  cause. 
The  final  judgment,  to  be  formal,  should  recite  that  the  de- 
fendants failed  to  appear,  to  show  cause,  or  that  the  cause 
shown  by  them  was  adjudged  insufficient. — ^Code  of  1876, 
§  4876. 

There  is  nothing  in  the  argument,  that  the  record  fails  to 
show  any  action  was  taken  in  the  court  below  for  one  or  two 
terms  after  the  judgment  nisi  was  rendered.  There  may 
have  been  a  failure  to  hold  those  terms  of  the  court,  or  the 
cause  may  not  have  been  reached.     This    is  a  civil  cause' 
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and  such  causes  at  least  are  not  discontinued  by  an  unex- 
plained failure  of  the  court  to  take  action  for  one  or  more 
terms. — Ex  parte  Remson,  31  Ala.  270. 
Beversed  and  remanded. 


Stewart  v.  The  State. 

Indictment  for  Burglary. 

1.  AdmissibilUy  of  defendanCs  declarations,  as  evidence  for  him. — As  a  general 
mle,  a  person  charged  with  crime  can  not  make  evidence  for  himself,  by  proof 
of  his  own  declarations  ;  and  when  they  are  admitted  as  evidence  for  him,  it 
is  as  part  of  the  res  gesice,  or  under  some  other  recognized  exception  to  the 
general  mle. 

2.  General  question,  calling  for  legal  and  illegal  evidence. — Error  can  not  be 
predicated  of  the  refasal  to  allow  a  question  to  be  answered,  onless  it  affirma- 
tively appears  that  the  answer  would  be  legal  evidence :  if  the  question  is  gen- 
eral in  its  terms,  calling  for  evidence  which  may  be  legal  or  illegal,  it  may  b« 
disallowed  without  error. 

From  the  Circuit  Court  of  Bullock. 

Tried  before  the  Hon.  H.  D.  Clayton. 

The  defendant  in  this  case  was  indicted,  jointly  with  one 
James  Williams,  for  breaking  into  and  entering  the  dwelling- 
house  of  Spelmau  L.  Latham,  with  intent  to  steal  The  de- 
fendant, being  on  trial  alone,  pleaded  not  guilty  ;  and  issue 
was  joined  on  that  plea.  During  his  trial,  he  reserved  a  bill 
of  exceptions,  on  which  the  case  is  brought  to  this  court,  and 
which  is  as  follows  :  **  The  State  introduced  one  Farrior  as 
a  witness,  who  testified,  that  he  lived  about  seventy  yards 
from  the  house  of  said  S.  L.  Latham ;  that,  on  the  night  the 
defendant  is  charged  to  have  broken  into  said  house,  his 
attention  was  attracted  by  the  screaking  of  the  door  of  said 
house,  and,  on  looking  towards  the  house,  saw  the  defendant 
and  one  Williams  come  out  of  it ;  that  they  came  within 
about  thirty  yards  of  him,  and  ran  oflf;  that  he  and  one 
Beese  Holland  pursued  them  about  seventy  yards,  when  the 
defendant  fired  off  a  pistol ;  that  he  and  said  Holland 
returned,  and  found  some  meal,  meat,  &c.,  which  had  been 
dropped  by  the  parties  who  fled,  and  went  to  said  Latham's 
house,  to  see  what  had  been  stolen  ;  and  that  the  defendant 
came  up  to  the  house,  in  about  fifteen  or  twenty  minutes 
after  the  firing  of  the  pistol.  On  cross-examination  by  the 
defendant,  said  witness  testified,  without  objection,  that  the 
defendant,  when  he  came  up,  said  that  he  heard  a  gun  fired, 
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and  came  to  see  what  was  the  matter.  The  defendant  intro- 
,  duced  evidence  tending  to  show  that,  at  the  time  said  house 
was  broken  open,  he  was  at  the  house  of  one  Joseph  Walker. 
He  then  introduced  said  Reese  Holland  as  a  witness,  who 
testified,  that  he  was  in  charge  of  said  Latham's  house  at  the 
time  it  was  broken  open,  and  was  there  at  the  time  referred 
to  by  said  Farrior ;  that  he  did  not  recognize  the  defendant 
as  one  of  the  persons  who  had  been  in  the  house,  and  who 
fled ;  that  he  was  present  when  the  defendant  came  up,  about 
fifteen  or  twenty  minutes  after  the  persons  who  had  been  in 
the  house  had  fled,  as  testified  by  said  Farrior,  and  heard 
what  the  defendant  said  when  he  came  up.  The  defendant 
asked  said  witness,  if  he  (defendant)  said  anything  when  he 
came  up,  and  what  it  was  that  he  said  when  he  came  up, 
about  his  reason  for  coming  there.  To  these  questions  the 
solicitor  objected,  and  the  court  sustained  the  objections, 
and  refused  to  permit  the  questions  to  be  answered ;  and  the 
defendant  excepted  to  this  action  of  the  court,  as  to  each 
question." 

J.  N.  Aeeington,  for  the  defendant. 

H.  C.  ToMPKENS,  Attorney-General,  for  the  State. 

STONE,  J. — As  a  general  rule,  one  charged  with  crime 
can  not  make  evidence  for  himself,  by  proof  of  his  own  dec- 
larations. There  are  exceptions  to  this  rule ;  such,  for  in- 
stance, as  words  which  are  themselves  a  part  of  an  act,  and 
thus  tend  to  explain  it.  These  are  admitted  as  a  part  of  the 
res  gestce.  The  question  in  this  case,  which  the  witness  was 
not  allowed  to  answer,  was  very  general  in  its  terms. 
Almost  anything  the  accused  may  have  said,  tending  to 
show  why  he  came,  or  where  he  was  when  the  pistol  was 
fired  and  heard  by  him,  or  what  information  he  had  received 
which  induced  him  to  come,  or  for  what  purpose  he  came, 
would  have  been  responsive  to  it.  The  Circuit  Court  was 
not  informed  what  was  expected  to  be  proved  by  this  wit- 
ness ;  nor  can  we  know  whether  the  answer  would  have  been 
legal  evidence  or  not.  If  we  were  to  reverse,  and  send  the 
case  back  for  another  trial,  it  is  not  shown  that  the  answer  of 
the  witness,  when  given,  would  not  be  illegal  evidence.  The 
record  fails  to  show  that  the  Circuit  Court  excluded  legal 
evidence,  and,  therefore,  it  fails  to  show  that  error  was  com- 
mitted. Error  is  never  presumed,  but  must  be  Shown. — Burns 
V.  The  State,  4:7  Ma.  370. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Voii.  LXTTT.  • 
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Peck  et  al.  v.  The  State. 

Scire  Facias  on  Forfeited  Becognizance. 

1.  Nature  of  proceeding. — A  proceeding  by  scire  facias,  to  fix  the  liubjlitj  of 
t)ail  on  a  forfeited  recognizance  in  a  criminal  case,  is  a  civil  action. 

2.  What  defenses  are  aixiilable. — If  the  recognizance  was  taken  by  an  officer 
aathorized  by  law  to  take  and  approve  it,  the  sureties  can  not,  in  defense  of  a 
proceeding  to  fix  their  liability  for  the  default  of  their  principal,  raise  any  ob- 
jection to  the  manner  of  the  arrest,  nor  to  the  sufficiency  of  the  indictment. 

3.  Objections  to  indictment,  oh  account  of  defects  in  grand  jury. — Although  an 
indictment  will  be  quashed,  or  set  aside,  and  will  not  support  a  judgment  of 
conviction,  when  the  record  shows  that  it  was  preferred  by  a  body  illegally 
organized  by  the  court  as  a  grand  jury;  as  when  fifteen  of  the  original  venire 
appear  and  are  accepted,  and  the  court  adds  three  others  to  them  (Code, 
§  4754);  yet  such  a  defect  or  irregularity  will  not  avail  in  a  collateral  proceed- 
ing, and  can  not  be  set  up  in  defense  of  a  proceeding  to  enforce  a  forfeited 
recognizance. 

Appeal  from  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

The  record  in  this  case  shows  that,  in  April,  1878,  an  in- 
dictment for  perjury  was  found  in  said  court  against  Isaac 
Peck ;  and  that,  at  the  same  term  of  the  court,  he  was  ad- 
mitted to  bail  in  the  sum  of  one  hundred  and  fifty  dollars, 
with  W.  W.  Powers  and  others  as  his  sureties,  conditioned 
for  his  appearance  at  the  next  term  of  the  court,  and  from 
term  to  term  thereafter  until  discharged  by  law.  Having 
failed  to  appear  at  the  next  term,  a  conditional  judgment  was 
rendered  against  him  and  his  sureties ;  and  a  sciie  facias  was 
thereon  issued,  in  usual  and  proper  form,  and  served  on  all 
the  sureties  on  the  6th  March,  1879.  At  the  next  term,  the 
sureties  appeared  by  attorney,  and,  craving  oyer  of  the  "scire 
facias,  the  bond,  the  indictment,  and  the  records  of  the  court 
reciting  the  organization  of  tbe  supposed  grand  jury  which 
preferred  the  same,"  moved  to  quash  the  scire  facias  ;  which 
motion  being  overruled  and  refused,  they  demurred  to  the 
scire  facias,  assigning  as  causes  of  demurrer  the  same 
grounds  on  which  the  motion  to  quash  was  founded.  These 
causes  of  demurrer,  presented  in  different  forms,  assailed  the 
validity  of  the  recognizance,  and  of  the  indictment,  because 
the  record. showed  that,  in  the  organization  of  the  grand  jury 
by  which  it  was  preferred,  although  fifteen  of  the  persons 
originally  summoned  appeared  and  were  accepted,  the  court 
added  three  other  persons  to  "them,  increasing  the  number  of 
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grand  jurors  to  eighteen.  The  court  overruled  the  demur- 
rer, and  the  motion  to  quash ;  and  the  defendants  then 
pleaded,  "in  short  by  consent,  the  general  issuiB,  with  leave 
to  give  in  evidence  any  matter  which  might  be  specially 
pleaded ;"  and  this  issue  being  submitted  to  the  court,  with- 
out the  intervention  of  a  jury,  on  the  facts  shown  by  the 
record  and  papers  in  the  cause,  as  above  stated,  the  court 
rendered  judgment  final  against  the  sureties.  The  final 
judgment,  the  refusal  of  the  motion  to  quash,  and  the  over- 
ruling of  the  demurrers,  are  now  assigned  as  error. 

Thos.  E.  Eoulhac,  for  the  appellants. — The  indictment,  or 
paper  purporting  to  be  an  indictment,  is  shown  by  the  record 
to  be  absolutely  void ;  not  merely  voidable,  but  utterly  and 
entirely  void,  mere  waste  of  paper. — Finley  v.  The  State,  61 
Ala.  201 ;  0\Byrnes  v.  The  State,  51  Ala.  27 ;  MiUer  v.  The 
State,  33  Miss.  '356  ;  Portis  v.  The  State,  23  Miss.  578  ;  Keithr 
V.  The  State,  4  Iowa,  291 ;  NichoUs  v.  The  State,  2  South.  (N. 
J.)  539 ;  Harrington  v.  The  State,  36  Ala.  236.  Being  an  ab- 
solute nullity,  no  rights  or  liabilities  can  proceed  from  it ; 
nor  can  it  work  an  estoppel. — Bigelow  on  Estoppel,  283 ; 
Kercheval  v.  Triplett,  1  A.  K.  Mar.  493  ;  Sinclair  v.  Jackson, 
8  Cowen,  543 ;  Chandler  v.  Ford,  3  Ad.  &  El.  649 ;  Burr  v. 
Lewis,  6  Texas,  76 ;  Kennedy  v.  3IcCartney,  4  Porter,  158 ; 
Comyn's  Digest,  Estoppel,  E,  2.  The  case  is  totally  unlike 
those  cited  for  the  appellee,  where  there  were  indictments 
regularly  and  legally  preferred,  though  defective  in  form. 
The  case  of  Finley  v.  The  State  is  founded  on  principles  of 
high  public  policy,  and  should  be  maintained  in  all  its  integ- 
rity. In  determining  a  question  of  principle,  the  argument 
ab  convenienti  should  be  allowed  but  little  weight. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — On  a 
trial  like  the  present,  no  question  can  be  raised  as  to  the  suf- 
ficiency of  the  indictment,  nor  whether  there  was  any  indict- 
ment at  all. —  Weaver  v.  The  State,  18  Ala.  293  ;  Williams  v. 
The  Slate,  20  Ala.  63 ;  Eldred  v.  The  State,  31  Ala.  393  ; 
Vasser  v.  The  State,  32  Ala.  586 ;  State  v.  Sterrett,  6  Halst.; 
State  V.  Cooper,  2  Blackf.  226.  The  recognizance  was  condi- 
tioned for  the  defendant's  appearance  "until  discharged  by 
law."  That  the  indictment  was  returned  by  a  grand  jury  not 
properly  organized,  and  ought  therefore  to  be  quashed,  does 
not  discharge  him :  on  the  contrary,  when  the  indictment  is 
quashed,  he  must  be  held  to  answer  a  new  indictment. 
Code,  §  4819  ;  EUison  v.  The  State,  8  Ala.  273  ;  Finley  v,  The 
State,  61  Ala.  201. 

Vol.  laxia. 
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STONE,  J. — The  proceeding  to  fix  the  liability  of  bail  on 
a  forfeited  recognizance,  taken  in  a  State  case,  is  a  civil  ac- 
tion. It  is  a  rule  of  this  court,  well  and  long  established, 
that  in  such  proceeding  no  objection  can  be  taken  to  the 
manner  of  arrest,  or  the  sufficiency  of  the  indictment,  pro- 
vided the  recognizance  or  bond  be  taken  by  an  officer  author- 
ized by  law  to  take  and  approve  such  bond.  The  undertak- 
ing of  bail  binds  the  parties  for  the  appearance  of  the  de- 
fendant.—Code  of  1876,  §§  4852,  4853  ;  The  State  v.  Weaver, 
18  Ala.  293 ;  State  v.  Eldred,  31  Ala.  393  ;  and  other  authori- 
ties on  the  brief  of  the  Attorney-General. 

In  the  case  of  Cross  v.  The  State,  at  this  term,  we  dis- 
cussed the  question  of  irregularities  in  the  selection,  draw- 
ing, and  summoning  of  grand  jurors,  under  our  statutes,  and 
determined  the  character  of  errors  or  irregularities  therein 
committed  that  would  avail  to  quash  or  set  aside  an  indict- 
ment, found  by  a  body  so  constituted.  We  said,  however, 
that  such  errors  or  irregularities  will  not  avail,  when  collat- 
erally presented.  We  have  examined  Portis  v.  The  State  (23 
Miss.  578),  Miller  v.  The  State  (33  Miss.  356),  Nichols  ats. 
State  (2  South.  N.  J.  539),  and  State  of  loiva  v.  Carr  (4 
Iowa,  289),  and  have  no  disposition  to  depart  from  our  own 
well-considered  rulings.  A  defendant  out  on  bail,  taken 
and  approved  by  the  proper  officer,  can  not  be  heard  to 
question  the  sufficiency  of  the  indictment  or  warrant  under 
which  he  was  arrested,  unless  he  is  present  in  court  to  abide 
such  order  as  the  court  may  make  in  the  premises. 

The  judgment  is  affirmed. 


Ex  parte  Mayfield. 

Motion  to  Establish  Bill  of  Exceptions. 

1.  Bill  of  exceptions;  signing  after  adjoummeni  of  court,  "by  consent  or 
agreement  of  coumel  in  ■wriling."— In  a  criminftl  case,  the  solicitor  only— the 
officer  whose  dutj'  it  is  to  prosecute  in  behalf  of  the  State — can  consent  in 
writing  that  a  bill  of  exceptions  may  be  8i{»iied  by  the  presidinp;  judpe  alter 
the  adjournment  of  the  court  for  the  term  (Code,  §  3113);  and  this  court  will 
not  establish  a  bill,  which  the  presiding  judge  below  refused  to  examine  or 
sign,  on  objection  by  the  solicitor,  although  the  associate  counsel  for  the  pros- 
ecution consented  in  writing  that  it  might  be  signed  after  the  adjournment  of 
the  court      (Stone,  J.,  dvtsenling .) 

2.  Same;  contents  of. — The  presiding  judge  isjj^not  bound  to  sign  a  bill  of 
exceptions,  tendered  for  his  signature,  unless  it  truly  states  *'  the  point, 
charge,  opinion,  or   decision,  wherein  the  court  is  supposed  to  err  "  (Code, 
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§  3108),  and  also  sets  forth  "such  a  statement  of  the  facts  as  is  necessary  to 
make  it  intelligible." 

This  was  a  motion  by  John  Mayfield,  to  establish  a  bill  of 
exceptions,  which  he  claimed  to  have  reserved  during  his 
trial  at  a  late  term  of  the  Circuit  Court  of  Lauderdale,  Hon. 
W,  B.  Wood  presiding,  and  which  the  presiding  judge  refused 
to  examine  or  sign,  on  objection  by  the  solicitor,  because  it 
was  not  presented  for  his  signature  before  the  adjournment 
of  the  court,  and  the  solicitor  had  not  consented  in  writing 
that  it  might  be  signed  after  the  adjournment.  The  said 
Mayfield  was  indicted  and  tried,  jointly  with  one  Alexander 
Jones,  for  the  murder  of  one  Tobe  Irvine  ;  and  on  the  trial 
he  was  convicted  of  murder  in  the  first  degree,  and  sentenced 
to  be  hanged,  while  said  Jones  was  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  imprisonment  in  the 
penitentiary  for  twenty-five  years.  The  case  was  tried  on 
Friday,  and  the  court  adjourned  for  the  term  on  the  next 
day.  During  the  trial,  numerous  exceptions  were  duly  re- 
served by  Mayfield's  counsel  to  rulings  of  the  court  in  the 
matter  of  charges  given  and  refused  ;  but  the  bill  of  excep- 
tions was  not  then  prepared  and  signed.  After  the  conclu- 
sion of  the  trial,  E.  O.  Pickett,  an  attorney  of  the  court,  who 
had  appeared  for  the  State  on  the  trial,  and  acted  with  the 
solicitor  in  conducting  the  prosecution,  entered  into  a  written 
agreement  with  Mayfield's  counsel  that  a  bill  of  exceptions 
might  be  prepared  and  signed  by  the  presiding  judge  within 
ten  days  afterwards ;  and  to  this  agreement  he  signed  his 
own  name  and  that  of  the  solicitor.  The  solicitor,  when  in- 
formed of  this  agreement,  refused  to  recognize  it ;  but  it  does 
not  appear  that  the  defendant's  counsel  were  informed  of 
this  fact,  until  after  the  adjournment  of  the  court.  A  bill  of 
exceptions  was  prepared  by  the  defendant's  counsel,  and  pre- 
sented to  the  presiding  judge  for  his  signature,  within  ten 
days  after  the  trial ;  but,  on  objection  by  the  solicitor,  he 
refused  to  examine  or  sign  it.  This  is  the  bill  of  exceptions 
which  the  defendant  now  seeks  to  establish  in  this  court ; 
and  in  support  of  his  motion  he  submits  a  certified  copy  of 
the  record,  the  bill  of  exceptions  so  prepared  and  tendered, 
and  affidavits  as  to  its  correctness,  and  as  to  the  facts  above 
stated.  Counter  affidavits  are  also  submitted  against  the 
motion,  denying  the  correctness  of  the  bill  sought  to  be 
established ;  and  Judge  Wood  certifies  to  another  bill,  as 
accurately  presenting  the  evidence  adduced  on  the  trial,  and 
the  charges  given  and  refused. 

Bragg  &  THOBpsfGTON,  fbr  the  motion,  cited  Weeks  on  At-. 
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torneys,  343-4,  361,  371,  276-7 ;  3^oore  v.  Easley,  18  Ala.  019 ; 
Waite's  Actions  and  Defenses,  vol.  1,  p.  434,  §  1 ;  1  Brick- 
ell's  Digest,  193,  §§  55,  56  ;  Code,  §§  796,  797 ;  Rosenbaum  v. 
The  State,  33  Ala.  354  ;  Judge  v.  The  State,  58  Ala.  405. 

H.  C.  Tompkins,  Attorney-General,  for  the  State,  cited 
Clark's  Manual,  ^§  1899-1912  ;  Garlington  v.  Jones,  37  Ala. 
240 ;  Code,  §  3111. 

STONE,  J. — I  myself  would  prefer  to  hold  that,  under 
section  3115,  Code  of  1876,  the  agreement  signed  by  counsel 
who  was  employed  to  aid  in  the  prosecution  of  the  defend- 
ants, was  a  sufficient  "  consent  or  agreement  of  counsel  in 
writing,"  to  authorize  the  presiding  judge  to  consider  and 
sign  a  bill  of  exceptions  after  the  adjournment  of  the  term. 
My  brothers,  however,  think  that  only  the  solicitor — the  law 
officer,  whose  duty  it  is  to  prosecute  in  behalf  of  the  State — 
can  give  such  consent,  or  enter  into  such  agreement.  There 
are  strong  reasons  of  public  policy  in  favor  of  their  views. 

On  the  merits  of  the  motion,  there  is  a  very  decided  pre- 
ponderance of  evidence,  that  the  bill  of  exceptions  tendered 
for  signature  does  not,  in  its  entirety,  truly  state  "  the  point, 
charge,  opinion  or  decision,  wherein  the  court  is  supposed  to 
err,  with  such  a  statement  of  the  facts  as  is  necessary  to 
make  it  intelligible." — Code,  §  3108.  This  being  the  case,  it 
was  not  the  duty  of  the  presiding  judge  to  sign  the  same. — 
Garlington  v.  Jones,  37  Ala.  240 ;  Wood  v.  Brown,  8  Ala.  563  ; 
Strawbridge  v.  The  State,  48  Ala.  308 ;  Alford  v.  Eubank,  44 
Ala.  276 ;  Tuskahosa  Co.  v.  Logan,  50  Ala.  503 ;  Kirhy  v. 
Vann,  51  Ala.  221 ;  SnwJIl  v.  McCaUey,  lb.  527  ;  Rolater  v'.  Bo- 
later,  52  Ala.  Ill ;  Chapman  v.  Holding,  54  Ala.  61 ;  Judge  v. 
The  State,  58  Ala.  402. 

There  being  no  valid  agreement  that  a  bill  of  exceptions 
might  be  signed  after  the  adjournment  of  court,  we  would 
not  be  at  liberty  to  establish  the  bill  tendered,  even  if  it  truly 
set  forth  the  points  reserved,  and  the  necessary  statement  of 
facts  to  show  their  pertinency.  As  to  the  bill  approved  by 
the  presiding  judge,  and  shown  to  be  a  true  statement  of  the 
rulings  excepted  to,  the  case  is  not  brought  within  any  pro- 
vision of  the  statute,  and  we  have  no  authority  to  establish 
it.  It  is  beyond  the  power  of  the  circuit  judge  to  sign  it,  in 
the  absence  of  the  solicitor's  agreement  that  it  maybe  signed 
in  vacation. 

Motion  denied. 
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Woodruff  V,  Stewart. 

Action  for  False  Imprisonment. 

1.  Jurisdiction  defined. — Jiirisdictioa  is  the  power  to  hear  and  determine  a 
cause,  and  it  exists  whenever  an  officer  or  tribunal  is  by  law  clothed  with  the 
capacity  to  act  upon  the  general,  and,  so  to  speak,  the  abstract  question,  and 
to  determine  and  adjudge  whether  the  particular  facts  presented  call  for  the 
exercise  of  the  abstract  power. 

2.  Municipal  corporation;  jurisdiction  of  mayor. — When  a  person  is  brought 
before  the  mayor  of  a  municipal  corporation,  charged  with  a  violation  of  a  by- 
law or  ordinance  of  the  corporation,  the  existence  of  a  by-law  or  ordinance, 
established  and  promulgated  by  the  proper  authority  prior  to  the  commence- 
ment of  the  prosecution,  is  an  essential  element -of  his  jurisdiction  ;  but  the 
reasonableness  of  the  by-law  or  ordinance,  while  affecting  its  validity,  is  a 
question  for  his  decision,  and  not  a  question  affecting  his  jurisdiction  in  the 
particular  case 

3.  bame;  approval  of  ordinance  by  mayor. — When  the  charter  of  a  munici- 
pal corporation  requires,  that  every  ordinance  passed  by  the  board  of  alder- 
men shall  be  signed  by  the  mayor,  if  approved  by  him,  or,  if  disapproved, 
shall  be  passed  over  his  veto  by  a  two-thirds  vote  of  a  full  board,  it  is  not 
essential  to  the  validity  of  an  ordinance  that  it  shall  be  signed  by  the  mayor, 
when  it  is  copied  at  length  in  the  minutes  of  the  board,  which  are  signed  by 
him,  and  which  show  that  he  voted  for  it  on  its  passage  by  the  board. 

4.  Revised  Code  of  city  of  Selma. — Tested  by  the  priniciple  above  declared, 
the  "Eevised  Code  of  the  Citj'  of  Selma,"  adopted  by  an  ordinance  on  the 
31st  December,  1870,  was  legally  adopted. 

5.  When  action  lies  against  judicial  officer. — A  judicial  officer,  or  person  in- 
vested with  judicial  power,  is  not  liable  to  a  civil  action  for  damages,  at  the 
suit  of  a  person  aggrieved  by  the  exercise  of  that  power  in  any  particular  case 
within  the  pale  of  his  jurisdiction,  though  malice,  or  error,  or  both  combined,- 
may  have  entered  into  his  decision. 

Appeal  from  the  City  Court  of  Selma. 

Tried  before  the  Hon.  Jona.  Haralson. 

Tins  action  was  brought  by  H.  H.  Stewart  against  Noa- 
diah  Woodruff,  to  recover  damages  for  an  alleged  false  arrest 
and  imprisonment,  and  was  commenced  on  the  14th  Febru- 
ary, 1877.  The  arrest  was  under  a  warrant  issued  by  the 
defendant,  as  the  mayor  of  the  city  of  Selma,  on  the  29th 
November,  1876,  which  was  founded  on  an  affidavit  charging 
the  offense  of  obstructing  the  side-walks  of  the  city  ;  and 
the  imprisonment  was  under  the  judgment  and  sentence  pro- 
nounced by  the  defendant  on  the  hearing  of  that  charge. 
The  affidavit  charged  that  the  offense  was  committed  by  "H. 
H.  Stewart  &  Co.,"  and  the  warrant  was  issued  against  them 
by  that  name,  without  any  designation  of  the  names  of  the 
individual  partners.  H.  H.  Stewart  was  arrested  under  the 
warrant,  and  appeared  before  said  Woodruff  as  mayor,  and 
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pleaded  not  guilty  to  the  charge;  and  the  said  Woodruff 
rendered  judgment  and  sentence  against  him,  on  the  4th  De- 
cember, 1876,  in  these  words:  "Judgment,  guilty.  Sen- 
tence, $25  fine,  or  fifty  days  labor  on  streets." 

The  pleadings  in  the  case  were  somewhat  complicated, 
but,  as  the  case  is  presented  in  this  court,  they  reauire  no 
special  notice.  The  defendant,  "by  consent,  pleaded  the 
general  issue,  with  leave  to  give  in  evidence  any  matter  of 
defense  or  justification  which  could  be  specially  pleaded  or 
replied  ;"  and  the  cause  was  tried  on  issue  thus  joined.  The 
defendant  justified  under  an  ordinance  of  the  city  of  Selma, 
and  the  authority  conferred  on  him  as  mayor  by  the  charter 
and  ordinances  of  the  city.  The  ordinance  which  Stewart 
was  charged  to  have  violated  is  set  out  in  the  opinion  of  the 
court,  which  also  states  all  the  material  facts  connected  with 
the  adoption  of  the  "Eevised  Code  of  the  City  of  Selma,"  a 
compilation  of  laws  embodying  said  ordinance.  On  objec- 
tion by  the  plaintiff,  the  court  refused  to  allow  the  said  ordi- 
nance to  be  read  in  evidence  to  the  jury,  "but  afterwards 
allowed  it  to  be  read  as  evidence,  not  as  a  law  or  ordinance 
of  the  city  of  Selma,  but  merely  as  a  fact  in  mitigation  of 
damages ;"  to  which  rulings  exceptions  were  duly  reserved 
by  the  defendant.  After  the  exclusion  of  this  ordinance  as 
evidence,  the  defendant  offered  in  evidence  another  ordinance 
in  reference  to  obstructing  the  streets,  which  was  embodied 
in  a  former  compilation  of  the  city  laws,  adopted  on  the  28th 
February,  1858  ;  and  this  seems  to  have  been  admitted  with- 
out objection.  As  to  wljat  was  done  or  said  on  the  plaintiff's 
trial  before  the  mayor,  both  parties  testified  as  witnesses, 
and  there  was  some  conflict  in  their  testimony.  As  to  the 
offense  charged  against  the  plaintiff  in  obstructing  the 
streets,  there  was  also  some  conflict  in  the  evidence. 

On  all  the  evidence  adduced,  the  court  charged  the  jury, 
on  the  request  in  writing  of  the  plaintiff,  "If  the  jury  believe 
the  evidence,  the  plaintiff  is  entitled  to  recover,  and  tiie  jury 
should  find  a  verdict  in  his  favor."  The  defendant  excepted 
to  this  charge,  and  requested  the  court,  in  writing,  to  instruct 
the  jury,  "If  the  jury  believe  the  evidence,  they  should  find 
the  issue  in  favor  of  the  defendant."  The  court  refused  to 
give  this  charge,  and  the  defendant  excepted  to  its  refusal. 
The  charge  given  at  the  request  of  the  plaintiff,  and  the  re- 
fusal of  the  Qharge  asked  by  the  defendant,  are  now  assigned 
as  error. 

Indorsed  on  the  transcript  is  a  memorandum,  signed  by 
the  appellant's  attorneys,  in  these  words :  "The  appellant 
asks  the  court  to  consider  the  question  of  the  jurisdiction  of 
the  mayor  of  Selma,  under  the  facts  in  the  record,  to  try  and 
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sentence  Stewart ;  and  if  the  court  finds  the  law  to  bei  that, 
under  the  facts  in  the  case,  the  appellant,  as  mayor,  had  no 
jurisdiction  to  try  and  sentence  the  appellee,  and  that  the 
appellant  was  not  protected  from  this  suit  by  his  judicial 
position,  then  the  appellant  desires  that  the  court  will  not 
consider  minor  questions,  but  will  consider  them  as  waived 
by  the  appellant." 

Sumter  Lea,  and  with  him  Pettus  &  Dawson,  for  the  ap- 
pellant.— If  Woodruff,  as  mayor,  had  jurisdiction  of  the 
subject-matter,  jurisdiction  over  the  person  might  be  acquired 
by  the  consent  of  the  defendant. — S7ioiv  v.  Bay,  2  Ala  344 ; 
Ortez  V.  Jeweit,  23  Ala.  662  ;  Morningstar  v.  The  State,  52  Ala. 
406 ;  2  Brickeil's  Digest,  161,  §  52.  If  he  had  jurisdiction 
of  the  subject-matter,  the  defendant  is  not  liable  for  a  mis- 
taken exercise  of  judgment. — Waterman  on  Trespass,  vol.  1, 
358  ;  Blorroio  &  Wilson  v.  Bird,  6  Ala.  834 ;  Burnett  v.  Craig, 
32  Ala.  734.  The  question  of  the  case,  then,  is,  whether  the 
mayor  had  jurisdiction  in  the  premises.  The  charter  of  the 
city  of  Selma,  by  its  25th  and  62d  sections,  confers  on  the 
mayor  jurisdiction  to  try  all  persons  charged  with  violations 
of  city  ordinances ;  and  the  State  constitution  clothes  him 
also  with  the  jurisdiction  of  a  justice  of  the  peace.  The 
plaintiff  was  charged  with  the  offense  of  obstructing  the 
side-walks  of  tlie  city,  and  was  tried  for  that  offense ;  an 
offense  clearly  within  the  jurisdiction  of  the  mayor,  because 
conferred  on  him  by  the  charter  of  the  city,  and  an  ordinance 
passed  in  pursuance  thereof.  If  the  ordinance  in  the  Revised 
Code  of  the  city  was  never  legally  adopted,  then  the  prior 
ordinance  of  1858  was  never  repealed,  and  governed  the  case. 
U.  S.  Digest,  N.  S.,  1870,  p.  507,  §  22.  The  offense,  more- 
over, was  a  misdemeanor  at  common  law,  and  was  within  the 
jurisdiction  of  the  appellant.— 6  U.  S.  Digest,  560,  §  28 ; 
Code,  §  4447  ;  Hoole  dt  Faidlin  v.  Attorney-  General,  22  Ala. 
194 ;  1  Russell  on  Crimes,  ch.  30,  §  2 ;  Const.  Ala.,  art.  1,  §  9. 
As  to  the  reasonableness  of  the  by-law,  see  6  East,  430. 

Brooks  &  Roy,  and  W.  C.  Ward,  contra. — 1.  The  ordinance, 
under  which  the  plaintiff  was  prosecuted,  was  never  enacted 
as  prescribed  and  required  by  the  city  charter.  It  was  never 
acted  upon,  or  approved  by  the  mayor,  in  his  official  capacity, 
as  a  co-ordinate  branch  of  the  municipal  legislature  ;  and  his 
participation  in  the  proceedings  of  the  council,  and  his  signa- 
ture to  the  minutes,  are  not  a  compliance  with  the  requisi- 
tions of  the  charter. —  Graham  v.  CarondoUt,  33  Mo.  262 ;  1 
Dillon  on  Mun.  Corp.  §  265,  notes. 

2.  If  the  ordinance  had  been  legally  and  regularly  adopted, 
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it  would  nevertheless  be  void,  because  against  common  right, 
and  manifestly  unreasonable. — 1  Dillon,  M.  C.  §§253-61,  and 
authorities  there  cited ;  Ih.  §§  58 1 ,  585  ;  Shear.  &  Redf.  on 
Negligence,  §§  366-67 ;  Angell  &  Ames  on  Corp.  §§  347,  357, 
360,  363;  35  N.  H.  257;  44  N.  H.  285;  4  Amer.  Rep.  248; 
Beroujohn  v.  Mobile,  27  Ala.  60  ;  6  Ala.  901 ;  30  Ala.  461 ;  31 
Ala.  562 ;  28  Ala.  577 ;  5  Cowen,  462. 

3.  The  ordinance  of  1858,  if  it  can  be  invoked,  is  void  for 
the  same  reasons. — Authorities  last  above  cited.  But  that 
ordinance  was  repealed  by  the  new  charters  subsequently 
adopted,  which  contain  provisions  inconsistent  with  and 
repugnant  to  it.  Under  the  ordinance,  the  penalty  is  unlim- 
ited ;  under  the  new  charter,  no  penalty  can  exceed  $100. 
The  ordinance  can  not  be  changed,  to  make  it  conform  to  the 
charter ;  and  if  the  penalty  is  struck  out,  the  ordinance  be- 
comes nugatory. — Dillon,  M.  C.  §  272 ;  Stale  v.  Cleveland,  3 
Er.  I.  117 ;  Boioman  v.  St.  John,  47  Illinois,  337 ;  Asfdon  v. 
Ellstcorth,  4S  imnoi&,  299. 

4.  The  mayor  did  not  acquire  jurisdiction  by  reason  of  the 
fact  that  the  offense  charged  was  a  violation  of  the  laws  of 
the  State.  The  attempt  in  the  charter  to  give  him  jurisdic- 
tion to  try  offenders  for  violations  of  the  State  laws,  is 
clearly  unconstitutional ;  for,  if  vahd,  it  would  give  him 
power  to  try  offenders  for  any  felony,  without  indictment, 
trial  by  jury,  or  due  legal  process.  Nor  can  the  grant  of 
power  be  separated,  or  split  up,  so  as  to  preserve  any  part 
of-  it. —  United  States  v.  Beese,  2  Otto,  221. 

5.  There  being,  then,  no  valid  and  operative  ordinance  or 
statute,  under  which  the  prosecution  could  be  maintained, 
the  mayor  had  no  jurisdiction ;  the  entire  proceeding  was 
null  and  void,  and  all  who  participated  in  it  were  trespass- 
ers.— Duckworth  V.  Johnson,! Ala..  578 ;  Noles  v.  Stale, 24  Ala. 
695  ;  Sasnett  v.  Weathers,  2 1  Ala.  674 ;  Grumpton  v.  Neioman, 
12  Ala.  199;  4  Gray,  73;  2  Gray,  120;  13  John.  444;  15 
John.  493  ;  1  Wendell,  210 ;  5  Wendell,  180, 276 ;  13  Wendell, 
46  ;  19  John.  39 ;  8  Cowen,  68 ;  6  U.  S.  Digest,  559,  §§  5, 6, 11 ; 
11  Wendell,  94 ;  5  Ired.  Law,  157 ;  2  HUliard  on  Torts,  §  6. 

BRICKELL,  C.  J. — There  are  numerous  exceptions  to 
rulings  of  the  City  Court,  but  there  are  only  two  assignmelits 
of  error.  The  first  is,  that  the  City  Court  erred  in  refusing, 
at  the  instance  of  the  appellant,  to  charge  the  jury  that,  if 
they  believed  the  evidence,  they  must  find  a  verdict  in  his 
favor.  The  second  is,  that  the  City  Court  erred  in  charging 
the  jury,  at  the  instance  of  the  appellee,  if  they  believed  the 
evidence,  their  verdict  must  be  in  his  favor.  It  may  be  the 
evidence  was  not  so  free  from  conflict,  so  clear  and  undispu- 
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ted,  or  that  there  were  inferences  to  be  drawn  from  it,  neces- 
sary to  support  the  appellee's  action,  which  it  was  the  exclu- 
sive province  of  the  jury  to  draw ;  and  that  the  City  Court 
was,  consequently,  in  error  in  giving  the  general  charge.  We 
are  relieved  from  considering  that  question,  by  the  waiver  of 
appellant,  indorsed  on  the  record,  of  all  other  questions, 
tnan  the  jurisdiction  of  the  appellant,  as  mayor  of  the  city 
of  Selma,  upon  the  facts  found  in  the  bill  of  exceptions,  to 
cause  the  arrest,  try,  and  sentence  to  punishment  the  appel- 
lee, on  a  charge  of  obstructing  the  side-walks  of  the  city,  the 
acts  constituting  the  alleged  wrongs  for  which  the  appellee 
seeks  to  recover  damages. 

The  case  is  thus  resolved  into  a  very  narrow  issue.  The 
duty  and  authority  of  the  mayor  of  the  city  of  Selma  is  very 
clearly  defined  in  the  charter.  So  far  as  it  is  now  involved, 
it  is  expressed  in  these  words  in  the  25th  section  :  "to  see 
that  the  laws  of  the  corporation  be  duly  executed ;  and  he 
shall  hold  a  court  once  in  each  day  of  the  week,  if  necessary 
(Sundays  excepted),  for  the  trial  of  all  offenders  against  the 
city  laws  and  ordinances  ;"  and  more  explicitly,  and  at  large, 
in  the  62d  section,  which  declares  :  "that  the  mayor,  or  either 
of  the  councilmen  of  said  city,  shall  issue  process  as  a  jus- 
tice of  the  peace,  against  any  person  who  is  not  in  custody 
of  the  city  authorities,  for  offenses  committed  under  this 
act,  and  for  a  breach  or  violation  of  all  or  any  of  the  by-laws 
or  ordinances  of  the  said  corporation,  or  of  the  laws  of  the 
State,  directed  to  any  public  officer  of  said  corporation,  who 
shall  bring  the  offenders,  in  pursuance  of  the  said  process, 
before  the  mayor,  or  before  any  one  or  more  of  the  council- 
men  ;  and  the  mayor,  or  councilman,  shall  proceed  to  try  the 
offender,  and  may  examine  such  witnesses  as  may  be  offered, 
and  shall,  if  desired,  subpoena  witnesses ;  and  in  default  of 
their  appearance,  after  service  of  subpoena,  shall  fine  such 
witnesses  as  may  have  been  subpoenaed,  and  failed  to  ap- 
pear, or  render  a  good  excuse,  not  exceeding  twenty  dollars, 
to  be  enforced  as  other  fines  are  enforced.  The  offenders  and 
the  corporation  shall  have  an  opportunity  to'  produce  wit- 
nesses; and  the  mayor,  or  councilman,  trying  said  cause,  after 
hearing  the  testimony,  shall  pronounce  such  judgment  as  to 
him  shall  appear  just  and  legal.  The  mayor,  or  councilman, 
trying  such  offender,  shall  have  power  to  fine,  or  to  imprison, 
or  to  fine  and  imprison,  or  to  sentence  the  offender  to  labor 
on  the  streets  or  public  works  of  the  city,  or  for  the  city; 
and  in  case  the  fine  and  costs  are  not  paid,  to  require  the 
party  thus  in  default  to  work  out  the  fine  and  costs,  under 
the  direction  of  the  city  officers  ;  Provided,  that  no  fine  shall 
exceed  one  hundred  dollars,  and  no  imprisonment,  or  work 
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on  the  streets  or  public  works,  or  for  the  city,  shall  exceed 
ninety  days." 

It  is  plain,  these  provisions  contemplate  and  authorize  a 
proceeding  in  form  and  substance  judicial,  and  that  the 
grant  is  of  judicial  power.  Plenary  jurisdiction  is  conferred 
on  the  mayor  of  the  city,  to  issue  process  for  the  arrest  of 
any  person,  not  in  custody  of  the  city  authorities,  who  may 
be  charged  with  a  violation  of  any  by-law  or  ordinance  of  the 
city,  and  to  pronounce,  after  the  appearance  of  the  person 
charged,  upon  his  guilt  or  innocence ;  and  if  he  is  adjudged 
guilty,  to  punish  him  by  fine  or  imprisonment,  or  both ;  or 
to  sentence  him  to  labor ;  or,  if  a  fine  is  imposed,  which  is 
not  paid,  to  sentence  him  to  work  it  out,  under  the  prescribed 
limitations,  which  were  not  iu  this  case  exceeded.  The  s^tb- 
jed-maiter  of  the  jurisdiction  is  the  violation  of  an  ordinance 
or  by-law,  which  the  governing,  legislative  body  of  the  city 
have  the  power  under  the  charter  to  enact ;  or,  rather,  a 
charge  of  such  violation,  for  when  the  charge  is  made,  the 
jurisdiction  is  called  into  exercise,  and  the  mayor  must  ad- 
judge whether  the  particular  facts  constitute  a  violation. 

Jurisdiction  is  the  power  to  hear  and  determine  a  cause ; 
and  it  exists  whenever  an  oflScer  or  tribunal  is  by  law  clothed 
with  the  capacity  "to  act  upon  the  general,  and,  so  to  speak, 
the  abstract  question,  and  to  determine  and  adjudge  whether 
the  particular  facts  presented  call  for  the  exercise  of  the  ab- 
stract power." — Ilunt  v.  Hunt,  72  N.  Y.  229-30 ;  Lamar  v. 
Gunter,  39  Ala.  324.  Limiting  our  observations  to  the  cir- 
cumstances of  this  case,  an  essential  element  of  the  jurisdic- 
tion of  the  mayor  is  a  by-law,  or  ordinance  of  the  city,  estab- 
lished and  promulgated  prior  to  the  commencement  of  the 
prosecution. 

The  mayor  and  councilmen  of  the  city  had  adopted  a  "Re- 
vised Code  "  of  the  by-laws  and  ordinances  of  the  city.  The 
city  had  been  an  organized  municipal  corporation  for  many 
years,  and  its  charter  had  been  altered  and  amended,  its 
corporate  power  enlarged  and  varied,  by  several  special  legis- 
lative enactfhents.  This  Code  was  adopted  by  ordinance  on 
the  31st  December,  1870,  at  an  adjourned  regular  meeting  of 
the  board  of  mayor  and  councilmen,  by  a  vote  of  ayes  and 
noes,  the  mayor  and  five  councilmen  voting  for  its  adoption, 
and  two  councilmen  voting  in  the  negative.  The  proceed- 
ings of  the  meeting  are  signed  by  the  mayor,  and  counter- 
signed by  the  clerk  of  the  city  council.  When  the  ordin- 
ance was  adopted,  the  charter  approved  October  lOtli,  1868 
(Pamph.  Acts,  186S,  pp.  227-248),  was  of  force ;  the  24th  sec- 
tion of  which  provided,  that  "  every  ordinance,  which  shall 
have  been  passed  by  the  board,  shall  bo  presented  to  the 
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mayor,  for  his  approval  and  signature ;  and  if  he  approves 
and  signs  the  same,  it  shall  become  a  law ;  and  if  he  should 
not  approve  it,  he  shall  return  it,  with  his  objections,  to  the 
board ;  and  at  its  next  regular  meeting,  in  case  of  his  non- 
approval,  or  failure  to  return  as  aforesaid,  a  vote  of  two- 
thirds  of  the  full  board  shall  make  it  a  law." 

This  Code,  it  is  fair  to  presume,  was  a  compilation  of 
former  ordinances,  so  far  as  they  were  consistent  with  the 
new  charter,  the  constitution  and  laws  of  the  State,  the  new 
and  changed  condition,  civilly  and  politically,  of  the  people 
of  the  State  ;  as  well  as  the  introduction  of  new  by-laws  and 
ordinances,  which  the  provisions  of  the  new  charter  required. 
As  containing  the  body  of  the  law  of  the  city  as  established 
and  promulgated  by  the  governing,  legislative  power,  it  had 
been  uniformly  recognized  and  acted  upon,  from  the  time  of 
the  adoption  of  the  ordinance  we  are  considering,  without 
objection  or  dissent  from  any  source,  until  the  institution  of 
this  suit,  or  the  commencement  of  this  controversy, — a  period 
of  nearly  six  years. 

It  can  not  be  doubted,  that  an  express  power  and  duty 
was  devolved  on  the  mayor  and  councilmen  of  the  city,  "  to 
keep  in  repair  all  necessary  streets,  avenues,  drains,  and 
sewers,  and  to  pass  regulations  necessary  for  the  preserva- 
tion of  the  same,"  and  to  pass  such  by-laws  and  ordinances 
as  were  necessary  and  proper  for  the  execution  of  the  power 
and  performance  of  the  duty.  The  duty  was  of  that  kind 
denominated  an  absolute  and  perfect  corporate  duty ;  and  if 
from  its  neglect  an  injury  resulted  to  an  individual,  who  was 
free  from  fault,  an  action  for  damages  against  the  corporation 
could  be  supported. — Smoot  v.  Mayor,  24  Ala.  112  ;  Campbell 
V.  City  Council  of  Montgomery,  53  Ala.  527 ;  2  Dill.  Mun.  Cor. 
§  789 ;  Weiglitnian  v.  Washington,  1  Black,  (U.  S.)  40.  Sub- 
ject to  this  duty  and  liability,  in  consequence  of  the  power 
and  privileges  conferred  on  the  corporation,  the  power  to 
keep  the  streets  free  from  obstructions — to  keep  them  open 
for  the  safe  and  convenient  transit  of  all  persons — to  prevent 
any  use  of  them  incommoding  the  public,  and  fo  ordain  all 
such  ordinances  as  were  proper  and  meet  to  accomplish  this 
end— can  not  be  doubted.— 2  Dill.  Mun.  Cor.  §  538.  The 
side-walks  are  but  parts  of  the  street,  so  far  as  the  authority 
and  duty  of  the  city  council  in  this  respect  may  be  concerned. 
Their  primary  and  appropriate  use  is  the  free  and  unob- 
structed passage  of  the  public. —  White  v.  Kent,  11  Ohio  St. 
553.  The  cases  are  numerous,  in  which  municipal  corpora- 
tions have  been  subjected  to  liability  in  consequence  of  inju- 
ries resulting  to  individuals,  because  of  obstructions  they 
have  suffered  others  to  place  upon  side-iualks  ;  or  because  of 
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iihe  acts  of  others,  done  with  their  knowledge ;  or  because  of 
their  own  omissions  to  keep  them  in  repair,  whereby  they 
became  and  were  unsafe  and  dangerous. — Chicago  v.  Bobbins, 
2  Black,  (U.  S.)  418 ;  Manchester  v.  City  of  Harf/ord,  30  Conn. 
118;  Hall  v.  City  of  Loioell,  10  Cush.  260;  Hubbard  v.  City  of 
Concord,  35  N.  H.  52. 

It  was  shown  in  evidence,  that  the  333d  section  of  the 
Revised  Code  of  the  Laws  of  the  City  is  in  the  following 
words  :  "  Any  person  who  piles,  places,  aeposits,  receives, 
discbarges,  packs  or  unpacks  any  goods,  wares  or  merchan- 
dise, upon  the  side-walk,  must,  on  conviction,  be  punished 
by  fine,  fine  and  imprisonment,  or  hard  labor  for  the  city. 
But  this  section  must  not  be  so  construed  as  to  prevent  persons 
from  rolliug  or  moving,  without  stopping,  goods  to  or  from 
store,  across  the  side-walk."  It  is  under  this  section  the 
proceedings  against  the  appellee  were  had,  and  judgment  and 
sentence  were  pronounced  by  the  appellant  in  his  capacity 
•of  mayor,  and  whilst  holding  a  court  in  obedience  to  the 
charter.  The  validity  of  this  section,  and  of  the  whole  body 
of  corporate  law  styled  the  Revised  Code,  is  assailed,  because 
the  ordinance  adopting  it  was  not  presented  to  the  mayor  for 
.his  approval  and  signature,  and,  if  approved,  ivcis  not  signed  by 
him ;  or,  if  disapproved,  was  not  returned  to  the  common 
council,  with  his  objections,  and  enacted  by  a  two-thirds  vote, 
as  required  by  the  24th  section  of  the  charter  of  1868. 

The  purpose  of  this  provision  is  plain.  The  separate, 
independent  approval  of  the  mayor,  upon  his  own  individual 
responsibility,  clearly  manifested  by  his  signature  ;  or  his 
disapproval,  accompanied  with  the  reasons  for  it,  operating 
as  a  veto  upon  the  legislative  action  of  the  common  council, 
requiring  further  time  for  deliberation,  and  a  larger  vote 
before  the  proposed  ordinance  could  become  a  corporate  law, 
was  intended  as  an  additional  security  against  hasty,  unwise 
and  inexpedient  corporate  legislation.  There  can  be  no  con- 
struction given  this  provision  of  the  charter,  which  will 
defeat  its  purposes,  or  lessen  its  usefulness.  At  the  same 
time,  there  must  not  be  a  construction  so  rigid — clinging 
closely  to  the  letter,  rather  than  to  the  spirit — as  would 
draw  upon  the  law  the  reproach  of  harshness  and  absurdity. 

It  is  a  general  rule  of  law,  that  statutes  directing  the  mode 
of  proceeding  of  public  officers,  relating  to  the  time  and 
manner,  are  directory,  unless  they  use  negative  words,  or 
there  is  something  showing  plainly  a  different  intent. — Sedg- 
^\'iok,  Stat,  and  Con.  Law,  316,  note  a  ;  Striker  v.  Kelly,  7  Hill, 
9 ;  ^5  Wend.  696  ;  Savage  v.  Walshe,  26  Ala.  620 ;  Corliss  v. 
Corliss,  8  Verm.  373 ;  People  v.  Cook,  14  Barb.  259.  The 
substance,  the  essei^tial  requisites  of  the  statute,  are  nottdis-. 
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regarded  or  disobeyed,     These  must  be  observed,  md  a  com- 
pliance with  them  is  indispensable.     It  is  form,  not  sub- 
stance, the  courts  may  dispense  with,   that  the  substance 
may  not  be  lost  in  pursuit  of  the  shadow.     The  legislative 
department  of  the  government  of  the  city  of  Selma  can  pre- 
scribe by-laws  and  ordinances,  only  in  exercise  of  the  powers 
conferred  by  the  charter,  and  in  obedience  to  its  provisions. 
The  common  council  can,  by  no  action  they  may  take,  nor 
by  any  omission,  deprive  the  mayor  of  the  participation  in 
their  legislation,   to  which   the  charter  entitles  him.     An 
ordinance  not  presented  to  him,  which  he  has  not  had  the 
opportunity  of  approving  or  disapproving,  could' not  become 
a  corporate  law.     That  is  not  the  question  we  are  consider- 
ing.    The  ordinance  adopting  the  Revised  Code  was  presented 
to  a  meeting  of  the  common  council,  when  the  mayor  was 
presiding,  and  seven  of  the  eight  councilmen  were  present. 
It  was  adopted,  two  of  the  councilmen  only  voting  in  the 
negative.     In  the  minutes  of  the  proceedings,  it  is  set  out  in 
full,  and  these  minutes  are  signed  by  the  mayor.     The  mat- 
ter of  substance  is  the  approval  of  the  ordinance  by  the  mayor, 
and  not  the  form  or  manner  in  which  it  may  be  manifested, 
so  that  it  is  plainly  manifested  in  writing,  as  all  corporate 
action  of  this  character  must  be  manifested. — 1  Dill.  Mun. 
Cor.  §§  265-66.     Signing  the  ordinance,  or  an  indorsement 
upon  it,  is  not  the  only  mode  in  which  approval  can  be  man- 
ifested.    It  may  well  be  conceived  that  the  power  conferred 
on  the  mayor,  of  disapproving  the  legislative  action  of  the 
council,  will  be  very  cautiously  and  sparingly  exercised. 
Much  of  doubt   as  to  the  policy  of  particular  ordinances 
would  be  resolved  in  favor  of  the  action  of  a  majority  of  the 
council,  rather  than  by  disapproval  to  defeat  or  thwart  the 
will  they  had  expressed.     It  could  happen  that,  by  a  mes- 
sage in  writing,  stating  the  reasons  which  had  induced  him 
to  hesitate,   and  ultimately  to  approve,    the  mayor  would 
return   the   proposed   ordinance.      From   inadvertence,   the 
ordinance  may  not  have  been  signed.     Yet   the   message, 
entered  at  large  on  the  minutes  of  the  council,  is  signed,  and 
is  preserved  with  the  corporate  records  and  files ;  and  for 
years  the  validity  of  the  ordinance  is  recognized,  the  corpor- 
ation being  governed  by  it.     Can  it  be  possible  that  a  court 
could  be  justified  in  pronouncing  the  invalidity  of  the  ordin- 
ance, because  it  did  not  bear  the  signature  of  the  mayor, 
though  his  approval  was  clearly  manifested  by  the  corporate 
records,  nullifying  all  corporate  action  founded  on  the  ordin- 
ance, converting  into  trespassers  the  corporate  officers  who 
in  good  faith  had  executed  it  ?     While  we  hold  the  approval 
of  the  mayor,  or  his  disapproval,  and  in  that  event  the  enaot- 
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ment  of  the  ordinance  in  the  mode  prescribed  by  the  statute, 
is  essential  to  its  validity ;  all  the  purposes  of  the  statute  are 
satisfied,  when  the  approval  distinctly  and  affirmatively 
appears  upon  the  corporate  records  or  files  which  bear  his 
signature,  though  the  ordinance  is  not  signed  by  him.  The 
rule  might  be  different,  if,  as  in  the  cases  to  which  we  have 
referred,  the  statute  contained  negative  or  restraining  words. 
The  mayor  and  councilmen,  or  other  officers  of  a  municipal 
corjfcration,  are  not  usually  selected  because  of  their  learn- 
ing in  the  law,  their  nice  observance  of  its  forms,  or  their 
instruction  in  fine  distinctions.  If  their  action  is  to  be  sub- 
jected to  rigid  criticism,  much  of  it  done  in  good  faith,  and 
m  the  spirit  of  their  defined  authority,  would  be  avoided. 
We  affirm  the  validity  of  the  ordinance,  and  that  the  mayor 
had  rightfully  the  jurisdiction  exercised  in  issuing  the  war- 
rant for  the  arrest,  and  in  the  conviction  of  the  appellee. 

The  argument  addressed  to  the  reasonableness  of  the  sec- 
tion of  the  Bevised  Code,  under  which  the  conviction  was 
had,  we  do  not  now  consider.  The  mayor,  having  jurisdic- 
tion, was  invested  with  full  authority  to  pass  upon  that 
question.  Ilrror  may  or  not  have  intervened  in  its  determin- 
ation. If  it  did,  the  law  appoints  the  mode  for  its  correc- 
tion. A  court  is  entitled  to  full  protection  against  an  error 
of  judgment,  whenever  its  proceedings  are  collaterally  as- 
sailed.— Craig  v.  Burnett,  32  Ala.  728. 

These  conclusions  are  decisive  of  the  case.  That  a  judicial 
officer,  the  highest  or  lowest,  keeping  within  the  pale  of  his 
jurisdiction,  can  not  be  made  answerable  at  the  suit  of  an 
individual,  supposing  himself  aggrieved,  is  a  principle  too 
firmly  established,  and  has  been  recently  the  subject  of  such 
ei^tended  discussion  in  this  court,  that  we  are  content  with 
its  simple  announcement. — Irion  v.  Lewis,  56  Ala.  190; 
Busteed  v.  Parsons,  54  Ala.  303.  We  may  discard  all  aver-r 
ments  of  malice,  and  whatever  of  evidence  there  may  be  in 
support  of  them.  Malice  and  error  combined,  nor  either 
separately,  will  furnish  a  private  cause  of  action  against  a 
judge.  Malice,  or  corruption,  in  a  judge,  though  he  keeps 
strictly  within  the  pale  of  his  jurisdiction,  and  adheres  to 
the  very  letter  of  tne  law,  is  the  gravest  of  offenses,  which 
the  law  provides  adequate  and  appropriate  remedies  to  pun- 
ish. Individual  wrong,  suffered  from  them,  is  merged  in  the 
higher  wrong  to  society  and  the  State,  and  must  be  redressed 
by  the  remedies  the  State  can  pursue  against  the  unjust 
judge. 

The  charge  requested  by  the  apellant  ought  to  have  been 
given.  Because  of  its  lefusal,  the  judgment  must  be  reversed, 
ajjd  the  cause  remanded. 
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Underhlll  v,  Calhoun. 

Garnishment  on  Judgment.  ^ 

1.  Garnishment  of  debt  due  for  taxes.— On  grounds  of  public  policy,  a  judg- 
ment creditor  of  a  municipal  corporation  can  not,  by  process  of  garnishment, 
reach  and  subject  funds  accruing  to  it  by  taxation,  either  while  in  the  course 
of  collection  by  suit,  or  after  they  have  been  paid  into  its  treasury.  (Over- 
ruling Smoot  V.  Hart,  33  Ala.  69). 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  H.  T.  Toulmin. 

The  appellant  in  this  case,  having  obtained  a  judgment 
against  the  mayor,  aldermen,  and  common  council  of  the  city 
of  Mobile,  and  a  return  of  "No  property  found"  on  an  execu- 
tion issued  on  said  judgment,  then  sued  out  a  writ  of  gar- 
nishment against  the  appellee,  as  the  debtor  of  said  corpora- 
tion. The  garnishee  appeared,  and  answered,  admitting  an 
indebtedness  to  the  said  city  of  Mobile,  for  taxes  assessed 
and  unpaid,  amounting  to  $2,733.34,  with  interest ;  for  which 
sum  he  had  given  his  note  to  the  city,  and,  the  note  not  being 
paid  at  maturity,  the  city  had  recovered  a  judgment  against 
him  for  the  amount  due  on  it ;  and  he  insisted  in  his  answer, 
at  the  instance  of  the  city,  that  this  debt  could  not  be 
reached  and  subjected  by  garnishment.  The  plaintiff's 
judgment  against  the  city  of  Mobile  was  rendered  on  the 
28th  March,  1877  ;  and  the  city's  judgment  against  the  gar- 
nishee, which  was  for  $3,343.15,  was  rendered  on  the  10th 
March,  1877.  There  being  no  controversy  about  the  facts, 
the  court  discharged  the  garnishee  on  his  answer ;  and  this 
ruling  and  judgment,  to  which  an  exception  was  reserved  by 
the  plaintiff,  is  now  assigned  as  error. 

Thos.  H.  Heendon,  with  whom  were  W.  Boyles,  and  Lind- 
say &  DeGeosIbe,  for  the  appellant. — 1.  Although  the  origi- 
nal indebtedness  of  the  garnishee  was  for  taxes  due  the  city, 
yet  his  negotiable  promissory  note  had  been  given  and  ac- 
cepted in  payment  of  that  debt,  and  the  note  had  been  re- 
duced to  judgment.  The  debt  and  the  note  were  merged  in 
the  judgment  and  extinguished,  and  no  action  could  after- 
wards be  maintained  on  either. — Chitty  on  Contracts,  681. 
The  note  bore  interest  after  maturity,  which  was  included  in 
the  judgment,  and  the  judgment  also  hears  interest.     But  no 

Vol.  lxiii. 


1879.]  OF  ALABAMA.  217 

[Underbill  v.  Calhoun.] 

interest  accrues  on  taxes,  unless  specially  given ;  and  taxes 
can  not  be  collected  by  action  as  an  ordinary  debt,  unless 
such  action  is  expressly  authorized  by  statute,  or  unless  the 
statute  fails  to  provide  any  other  remedy. — Hilliard  on  Taxes, 
441,  444;  26  Vermont,  482,  486;  8  Mete.  (Mass.)  393; 
2  Dutcher,  398 ;  50  Maine,  376.  The  debt  for  taxes  being 
thus  converted  into  an  ordinary  debt,  to  which  interest  and 
other  incidents  attach  by  law,  and  this  by  the  voluntary  act 
of  the  city  (the  creditor),  it  is  not  exempt  from  garnishment. 
1  Dillon  on  Mun.  Cor.  186 ;  6  La.  Ann.  570. 

2.  But,  if  the  court  can  look  behind  the  judgment,  and 
inquire  into  the  original  consideration  on  which  it  was 
founded,  the  case  of  Smoot  v.  Hart,  33  Ala.  69,  is  decisive  of 
the  question.  The  authority  of  that  case  has  never  been 
questioned,  and  the  statute  therein  construed  is  yet  un- 
changed. 

B.  Bragg,  contra. — On  grounds  of  public  policy,  the  rev- 
enues of  a  municipal  corporation,  accruing  from  taxation, 
can  not  be  reached  or  intercepted  by  garnishment,  either  in 
the  treasury,  or  while  in  transit  to  it. — Edgerton  v.  Munici- 
polity,  1  La.  Ann.  435 ;  Dillon  on  Mun.  Cor.  184,  §  64,  and 
cases  cited. 

MANNING,  J. — There  can  be  no  question  that  the  money, 
which  the  city  was  endeavoring  to  collect  from  Calhoun  by 
suit,  was  a  part  of  its  ordinary  revenues.  This  fact  was  not 
changed  by  the  circumstance  that  a  note  had  been  taken 
therefor,  and  an  action  on  it  prosecuted  to  judgment.  The 
amount  of  it,  when  collected,  would  go  into  the  municipal 
treasury,  as  a  portion  of  its  regularly  levied  income  from 
taxation.  Could  it  be  intercepted  and  diverted  therefrom, 
while  in  the  process  of  collection  ? 

In  Edgerton  v.  Municipality  (1  La.  Ann.  435),  the  following 
observations  were  made :  "On  the  first  view  of  this  ques- 
tion" (said  RosT,  J.)  "there  is  something  very  repugnant  to 
the  moral  sense,  in  the  idea  that  a  municipal  corporation 
should  contract  debts,  and  that,  having  no  resources  but  the 
taxes  which  are  due  to  it,  these  should  not  be  subjected  by 
legal  process  to  the  satisfaction  of  its  creditors.  This  con- 
sideration, deduced  from  the  principles  of  moral  duty,  has 
only  given  way  to  the  more  enlarged  contemplation  of  the 
great  and  paramount  interests  of  public  order,  and  the  prin- 
ciples of  government."  It  was  under  the  influence  of  the 
moral  sense,  referred  to  in  the  former  part  of  this  passage, 
that  the  decision  cited  for  appellant,  in  Smoot  v.  Hart  (33 
Ala.  69),  was  rendered.     It  was  there  held,  that  the  moneys 
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collected  by,  and  in  the  hands  of  the  marshal  of  Wetumpka, 
as  a  part  of  the  revenue  of  that  town,  might  be  attached  by 
garnishment,  for  a  debt  due  from  it  to  one  of  its  creditors. 
This  construction  was  given  to  a  section  of  the  Code  ex- 
pressed as  follows  :  "If  a  judgment  creditor  of  an  existing 
corporation,  whose  execution  has  been  returned  'no  property 
found,'  his  agent,  or  attorney,  make  afl&davit  before  the  clerk 
.  .  .  that  a  certain  person  is  supposed  to  be  indebted  to 
the  corporation,  as  a  stockholder  of  the  corporation,  or  oth- 
erwise, he  is  entitled  to  process  of  garnishment,  returnable 
forthwith,  if  in  term  time,  or  to  the  next  term,  if  in  vaca- 
tion," &c.— Code  of  187G,  §  3220. 

We  are  of  the  opinion,  that  there  was  error  in  the  inter- 
pretation given  to  that  section.  It  related  to  corporations  of 
a  private  character.  This  is  indicated  by  the  reference  in  it 
to  the  liability  ot  the  '' stockholder"  as  such,  of  the  corpora- 
tions contemplated.  Municipal  corporations,  as  Mr.  Dillon 
says,  are  instituted  by  the  supreme  authority  of  a  State,  for 
the  public  good.  They  exercise,  by  delegation  from  the  leg- 
islature, a  portion  of  the  sovereign  power.  The  main  ob- 
ject of  their  creation  is  to  act  as  administrative  agencies  for 
the  State,  and  to  provide  for  the  police  and  local  government 
of  certain  designated  civil  divisions  of  its  territory.  To  this 
end,  they  are  invested  with  governmental  powers,  and 
charged  with  civil,  political,  and  municipal  duties.  To  ena- 
ble them  beneficially  to  exercise  these  powers,  and  to  dis- 
charge these  duties,  they  are  clothed  with  the  authority  to 
raise  revenues  by  taxation,  and  by  other  modes,  as  by  fines 
and  penalties.  Deprived  of  its  regular  and  adequate  sup- 
ply of  revenue,  such  a  corporation  is  practically  destroyed, 
and  the  very  ends  of  its  erection  thwarted.  Based  upon 
considerations  of  this  character,  it  is  the  settled  doctrine  of 
the  law,  that  the  taxes  and  public  revenues  of  such  corpora- 
tions cannot  be  seized  under  executions  against  them,  either 
in  the  treasury,  or  when  in  transit  to  it.  The  doctrine  of 
the  inviolability  of  the  public  revenues  by  the  creditors  is 
maintained,  although  the  corporation  is  in  debt,  and  has  no 
means  of  payment  but  the  taxes  which  it  is  authorized  to 
collect. — 1  Dillon  on  Mun.  Cor.  §  64,  and  cases  cited.  These 
are  valid  reasons,  founded  on  public  policy,  concerning  af- 
fairs and  matters  of  great  importance  to  society,  why,  without 
express  statutory  authority,  the  revenue  of  these  bodies  pol- 
itic should  not  be  subject  to  seizure  or  sequestration  by  gar- 
nishment for  individual  creditors. 

Other  like  considerations,  founded  on  the  disorder  which 
would  be  thereby  produced  in  public  accounts  and  admin- 
istration, are  stated  in  a  case  somewhat  similar,  Pruitt  v. 
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Armstrong,  recently  decided  in  this  court,  56  Ala.  308.  "We 
feel  constrained,  therefore,  to  declare  the  decision  in  Smoot 
V.  Hart  (supra)  is  not  law,  and  that  the  case  is  overruled. 

I^et  the  judgment  of  the  Circuit  Court  in  the  cause  before 
us  be  aflSrmed. 


Mobile  &  Girard  Railroad  Company 
V,  Copeland. 

Action  against  Common  Carrier  for  Loss  of  Goods. 

1.  CVwjTJJon  carrier;  IvahilUy  for  loss  of  goods  beyond  his  route. — As  to  tbelia« 
bility  of  a  common  carrier  who  receives  goods  consigned  to  a  point  beyond 
the  terminns  of  his  own  lino  or  route,  an.d  does  not  by  express  agreement  limit 
his  liability  to  losses  or  injurieh  over  his  own  line,  there  is  a  cooflict  of  judi- 
cial decisions;  but  this  court  adopts  the  rule  laid  down  in  the  leading  English 
case,  Muschamp  v.  L.  &  P.  liailuxiy  Co.  (8  Mees.  &  W.  421),  and  holds  the  car- 
rier liable  for  tne  non-delivery  of  the  goods  at  the  designated  place. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  John  T.  Copeland  against  the 
appellant,  as  a  common  carrier,  to  recover  $1200  "as  dam- 
ages for  the  failure  to  deliver  certain  goods,  to-wit,  one  bale 
of  bedding,  received  by  the  said  railroad  company  as  a  com- 
mon carrier,  at  Troy,  Alabama,  on  the  20th  November,  1877, 
to  be  delivered  to  the  plaintiff  at  Texarkana,  Texas,  for  a 
reward ;  which  said  railroad  company  failed  to  do."  The 
only  plea  was  the  general  issue,  and  the  cause  was  tried  on 
issue  joined  on  that  plea.  On  the  trial,  as  appears  from  the 
bill  of  exceptions,  the  plaintiff  offered  in  evidence  the  re- 
ceipt, or  bill  of  lading  for  the  goods,  given  to  him  by  the 
agent  of  the  railroad  company,  at  Troy,  in  said  county  of 
Pike  ;  which  receipt  only  stated  that  the  goods  were  received 
from  the  plaintiff,  at  Troy,  on  the  20th  November,  1877,  for 
shipment  to  Texarkana,  Texas,  and  contained  no  conditions 
or  stipulations  whatever.  "The  plaintiff  further  proved,  that 
the  bale  of  bedding  mentioned  in  said  receipt,  as  weighing 
340  pounds,  was  his  property,  and  was  worth  $1,170 ;  that, 
being  about  to  emigrate  to  Texas,  he  went  to  Troy  with  his 
family,  for  the  purpose  of  setting  out  on  his  journey  over  the 
Mobile  and  Girard  railroad ;  that  he  had,  among  other 
things,  said  bale  of  bedding,  which  he  asked  might  accom- 
pany him  as  baggage  usually  allowed  to  passengers,  and  of- 
fered to  pay  for  it ;  that  the  agent  refused,  and  said  it  must 
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go  as  freight,  and  that  he  could  pay  for  it  at  Texarkana,  and 
that  it  would  reach  there  in  three  days  or  a  week  after  plain- 
tiff's arrival ;  that  the  agent  then  executed  the  receipt,  and 
he  (plaintiff)  accepted  it.  It  was  further  proved,  that  the 
said  bale  of  bedding  has  been  demanded,  at  the  proper 
place,  in  Texarkana,  Texas ;  that  the  plaintiff  has  failed  to 
procure,  and  the  defendant  has  failed  to  deliver  it.  The  de- 
fendants proved,  that  they  carried  the  said  bale  of  bedding 
to  Union  Springs,  Alabama,  and  there  delivered  it  to  the 
Montgomery  and  Eufaula  Railroad  Company,  a  separate  and 
distinct  railroad,  in  the  direct  and  proper  line  of  transpor- 
tation, over  which  defendants  have  no  control,  and  between 
which  and  defendants  there  is  no  understanding  or  agree- 
ment, as  to  the  transportation  of  freight,  except  that  usual 
and  generally  existing  between  connecting  railroads  and 
other  kinds  of  common  carriers.  The  bale  of  bedding  was 
lost,  some  where  on  the  route,  after  it  was  delivered  to  the 
said  Montgomery  and  Eufaula  Railroad  Company."  This 
being  all  the  evidence  in  the  case,  material  to  the  points 
here  presented  for  revision,  the  court  charged  the  jury,  on 
the  request  in  writing  of  the  plaintiff,  "if  they  believed  the 
evidence,  they  must  find  for  the  plaintiff;"  and  this  charge, 
to  which  the  defendant  excepted,  is  now  assigned  as  error. 

Norman  &  Wilson,  for  appellant. — In  England,  the  rule 
is  settled,  that  the  receipt  of  goods  by  a  common  carrier, 
consigned  to  a  point  beyond  the  terminus  of  his  own  route, 
creates  a  prima  facie  contract  on  his  part  to  deliver  them 
safely  at  tlieir  destination,  or  to  respond  in  damages ;  and 
this  doctrine  has  been  held  by  some  of  the  American  courts. 
But  the  prevailing  rule  in  the  United  States  holds  the  car- 
rier only  bound,  in  the  absence  of  a  special  contract  extend- 
ing his  liability,  to  deliver  the  goods  in  good  condition,  afc 
the  end  of  his  route,  to  the  succeeding  carrier  on  the  route 
of  their  destination.  And  this  rule  is  based  on  sound  prin- 
ciples ;  for  the  carrier  is  bound  by  his  ofl&cial  duty  to  re- 
ceive goods  tendered  to  him  for  transportation,  and  to  carry 
them  to  the  end  of  his  route,  but  no  further ;  and  when  any 
one  attempts  to  hold  him  liable  for  a  loss  or  injury  beyond 
and  outside  of  his  official  duty,  the  liability  can  only  arise 
from  a  special  contract.  The  official  duty  and  liability  are 
created  and  imposed  by  law ;  and  additional  stipulations, 
limiting  or  extending  that  liability,  can  only  arise  from 
special  contract. — Rawson  v.  Holland,  59  N.  Y.  611 ;  Reed  v. 
United  States  Express  Co.,  48  N.  Y.  462 ;  Skinner  v.  Hall,  60 
Maine,  477 ;  Perkins  v.  Portland,  S.  &  P.  Railroad  Co.,  47 
Maine,  573 ;  Railroad  Co.  v.  Manufacturing  Co.,  16   Wallace, 
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318  ;  Gray  v.  Jacksoriy  51  N.  H.  9 ;  Burroughs  v.  Norioich 
Railroad  Co.,  100  Mass.  26 ;  Baltimore  Railroad  Co.  v.  Schu- 
macher, 29  Md.  168  ;  McMilUin  v.  Mich.  So.  Railroad  Co.,  16 
Mich.  79;  Amer.  Express  Co.  V.  Second  National  Bank,  69 
Penn.  St.  394  ;  Hood  v.  N.  Y.  &  N.  H.  Railroad  Co.,  22  Conn. 
1 ;  Con'verse  v.  Norioich  c^  N.  Y.  Trans.  Co.,  33  Conn.  177 ; 
Lawrence  v.  Wiuona  Railroad  Co.,  15  Minn.  390 ;  Mullasky  v. 
FhU.  RaUroad  Co.,  3  Phil.  (Penn.)  114 ;  M.  &  W.  P.  Railroad 
Co.  V.  Moore,  51  Ala.  ^i^ ;  So.  Express  Co.  v.  Hess,  53  Ala.  19; 
Ellsworth  V.  Tartt,  26  Ala.  733 ;  Redfield  on  Carriers,  ch.  14. 

W.  D.  Wood,  contra.— K  railroad  company,  as  a  common 
carrier,  receiving  goods  for  shipment  to  a  point  beyond  the 
terminus  of  its  own  route,  is  liable  to  the  owner  for  a  loss  or 
injury  occurring  beyond  its  line,  in  the  absence  of  an  ex- 
press contract  to  the  contrary.  This  is  the  settled  law  of 
England,  since  the  decision  of  the  leading  case  of  Muschamp 
V.  Lancaster  dt  Preston  Railway^  8  Mees.  &  W.  421.  It  is 
founded  on  the  same  principles  of  public  policy  which  reg- 
ulate and  determine  all  the  duties  and  liabilities  of  common 
carriers,  and  it  has  been  adopted  by  many  of  the  courts  in 
the  several  States  of  the  Union. —  Jf  eed  v.  S.  &  S.  Railway,. 
19  Wendell,  524 ;  F.  &  M.  Bank  v.  Ch.  Transpoiiaiion  Co.^ 
•23  Vermont,  186 ;  31cCluer  v.  M.  dt  L.  Railroad,  13  Gray, 
124 ;  Rogers  v.  R.  dt  B.  Railroad,  27  Vermont,  110  ;  JPilc/yx  v. 
Parinelee,  3  Sandf.  610 ;  Nashua.  Lock  Co.  v.  W.  k  N.  Rail- 
road, 48  N.  H.  339  ;  Gray  v.  Jackson,  51  N.  H.  9  ;  Foy  v.  T. 
<&  B.  Railroad,  24  Barbour,  382 ;  Schrneder  v.  Hudson  River 
Railroad,  5  Doer,  55 ;  Kyle  v.  Laurens  Railroad,  10  Kicb.  (8w 
C.)  Law,  282;  Central  Railroad  v.  Copdand,  24  Illinois,  332  ; 
Central  Railroad  v.  McComas,  33  Illinois,  185 ;  Angle  v.  M.  dh 
M.  Railroad,  9  Iowa,  487;  St.  John  v.  Van  Santvoord,  25 
Wend.  660.  Some  of  the  American  cases  hold  the  carrier 
liable  for  a  loss  occurring  beyond  his  line,  if  he  charged  and 
collected  freight  for  the  whole  route. — 19  Wendell,  534 ;  3 
Sandf.  610 ;  17  N.  Y.  315  ;  24  N.  Y.  269  ;  18  Penn.  224 ;  21 
Wise.  582 ;  31  Cal.  52 ;  4  Sneed,  203.  Whether  the  freight 
charges  are  paid  at  one  end  of  the  line  or  the  other,  can 
make  no  difference  in  the  principle,  especially  where,  as  in 
this  case,  there  was  an  offer  to  pay  to  the  receiving  company. 

BKICKELL,  C.  J. — The  liability  of  a  common  carrier, 
receiving  goods  for  transportation,  directed  to  a  place  beyond 
the  terminus  of  his  own  line  or  route,  who  does  not  by 
express  agreement  limit  his  duty  and  responsibility  for  the 
non-delivery  of  the  goods  at  the  point  of  destination,  is  for 
the  first  time  presented  for  the  consideration  and  decision  of 
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this  court.  The  importance  of  the  question  is  manifest,  and 
it  is  to  be  regretted  that  it  is  embarrassed  by  an  irreconcila- 
ble conflict  of  authority  in  this  country.  In  Ellsworth  v. 
Tartt,  26  Ala.  733,  as  in  M.  ct  W.  11.  B.  Co.  y.  Moore,  51  Ala. 
394,  the  question  was  as  to  the  liability  of  an  intermediate  car- 
rier, for  a  loss  or  injury  not  occurring  on  his  own  route; 
and  it  was  held,  that,  in  the  absence  of  a  special  contract,  or 
of  some  special  relation  between  carriers  having  control  of 
different  parts  of  a  line  or  route  of  transportation,  each  car- 
rier is  liable  only  for  a  loss  or  injury  on  his  own  route  or 
line.  We  have  no  inclination  to  depart  from  these  decisions, 
applied  to  the  particular  facts  of  the  cases ;  but  it  is  obvious* 
tbey  do  not  meet  the  question  now  presented. 

The  leading  case  in  England,  upon  this  question — that  of 
Mv^champ  v.  L.  (it  P.  Railway  Co.,  8  Mees.  &  Welsby,  421 
(which  has  been  approved  and  followed,  in  numerous  subse- 
quent cases),  settled  the  rule,  that  where  a  carrier  receives 
goods,  directed  to  a  place  beyond  the  terminus  of  his  own 
route,  without  limiting  his  liability  by  express  agreement,  by 
the  acceptance  of  tbe  goods  he  assumes  tbe  duty,  and  incurs 
the  obligation,  to  deliver  them  safely  at  the  point  of  destina- 
tion. A  number  of  the  American  courts  have  adopted  and 
followed  this  rule,  and  a  number  have  rejected  and  disap- 
proved it,  as  unjust  to  the  carrier,  and  unnecessary  upon 
any  considerations  of  public  policy.  The  authorities  are 
collected  in  the  recent  work,  Hutchinson  on  Carriers,  §§  148-9, 
and  notes.  To  review  them  is  not  possible,  without  extend- 
ing this  opinion  to  an  unusual  length  ;  and  we  shall  simply 
express  briefly  the  reasons  which  induce  us  to  adhere  to  the 
rule  laid  down  in  Muschamp's  case. 

It  must  be  regarded  as  settled,  that  a  carrier,  though  a 
corporation,  chartered  by  the  laws  of  a  particular  State, 
having  a  known  and  defined  line  of  transportation,  may  con- 
tract for  the  safe  carriage  and  delivery  of  goods  to  a  point 
beyond  the  terminus  of  his  line,  within  or  without  the  State ; 
and  if  such  a  contract  is  made,  all  connecting  lines  stand  in 
the  relation  of  his  agents,  for  whose  defaults  he  is  responsi- 
.  ble  to  the  owner  of  the  goods. — Hutchinson  on  Carriers, 
§  145.  When  goods  are  consigned  to  a  place  on  his  own  line 
of  transportation,  the  known  and  established  duty  of  a  car- 
rier is  to  deliver  them  at  that  place,  and  to  the  person  who 
has  the  right  to  receive  them.  A  mistake,  however  innocent, 
in  making  delivery,  either  to  the  proper  person,  or  at  the 
proper  place,  involves  liim  in  liability.  Wheai  he  accepts 
goods,  directed  to  a  place  beyond  the  line  of  his  route,  not 
limiting  his  liability,  what  difference  is  there  in  the  measure 
of  his  duty  and  liability  ?     To  assume  that  he  is   a   carrier 
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only  to  the  terminus  of  his  own  route,  and  from  thence  a 
forwarder,  is,  as  was  said  by  Lord  Abinger,  in  Mtischarnp*8 
case,  to  assume  that  the  shipper  and  carrier  enter  into  "  a 
very  elaborate  kind  of  contract ;  it  is,  in  substance,  giving  to 
the  carriers  a  general  power  along  the  whole  line  of  rout^,  to 
make,  at  their  pleasure,  fresh  contracts,  which  shall  be  bind- 
ing upon  the  principal  who  employed  them."  Unless  the 
shipper  in  person  attends  the  goods,  and  enters  into  these 
new  contracts,  they  are  practically  unilateral ;  and  it  is  diffi- 
cult to  believe  that  any  shipper  ever  intends  assenting  to  a 
contract  with  the  receiving  carrier  which  involves  such  con- 
sequences. When,  without  a  special  contract,  he  intrusts 
his  propert}^  to  the  receiving  carrier,  he  understands  that  the 
duty  and  obligation  of  the  carrier  is  to  deliver  safely  at  the 
point  of  destination.  If  that  be  beyoijd  the  line  of  the 
receiving  carrier,  he  understands  that  the  receiver  must  have 
some  connection  with  other  carriers,  by  whose  agency  the 
delivery  is  to  be  made.  With  these  he  has  no  connection  or 
communication,  nor  can  it  be  intended  that  he  should  have. 
When  there  is  a  failure  to  deliver,  to  compel  the  owner  to 
pass  the  carrier  with  whom  he  contracted,  to  whom  he  made 
delivery,  because  it  may  be  that  there  was  no  default  on  his 
part,  and  search  through  the  entire  line  of  transportation, 
until  he  finds  the  delinquent,  seems  to  us  inconsistent  with 
the  principles  which  underlie  the  whole  doctrine  upon  which 
are  founded  the  duty  and  liability  of  common  carriers.  As  in 
this  case,  the  line  of  the  receiving  carrier  may  cover  but  an 
insignificant  part  of  the  entire  line  of  transportation,  and 
before  the  point  of  destination  is  reached,  numerous  carriers 
must  intervene ;  to  compel  the  owner  to  pass  the  carrier 
with  whom  he  first  dealt,  because  he  was  guilty  of  no  delin- 
quency, and  travel  over  the  whole  line  until  he  finds  who  of 
tne  connecting  carriers  was  in  default,  is  to  condemn  him  to 
almost  certain  loss.  The  true  doctrine,  that  which  is  most 
consistent  with  all  the  principles  which  govern  the  liability 
and  duty  of  carriers,  and  which  seems  to  us  required  by  the 
•same  necessity  and  public  policy  upon  which  these  princi- 
ples are  founded,  is,  that  a  common  carrier  who  receives 
goods  destined  for  a  place  beyond  his  own  line  of  transporta- 
tion, not  expressly  otherwise  limiting  his  duty  and  liability, 
must  be  regarded  as  contracting  for  a  delivery  at  the  point 
of  destination.  It  can  not  be  said  this  rule  is  more  unjust 
to  the  carrier,  than  that  which  holds  him  liable  as  an  iimirer, 
for  loss  or  injury  not  occurring  by  the  act  of  God,  or  of  the 
public  enemy.  Nor  is  it  more  unjust  than  the  rule  which 
compels  him  to  receive  all  goods  within  the  scope  of  his 
business,  which  are  oflfered  to  him  for  transportation  on  his 
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own  line.  The  injustice  seems  to  us  to  be  visited  upon  the 
public,  who  are  compelled  to  employ  carriers,  if  the  opposite 
rule  is  adopted. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


Li^htfoot  V,  Jordan. 

Detinue  for  Mule. 

1.  Agodnst  whom  action  Iks. — Ordinarily,  an  action  of  detinue  can  only  be 
maintained  against  the  person  who  has  possession  of  the  chattel  at  the  com- 
ineucemeut  ot  the  suit;  and  it  may,  perhaps,  be  maintained  against  a  person 
who  has  transferred  the  chattel  to  another,  with  intent  to  evade  an  action  by 
the  owner;  yet,  to  a  special  plea  denying  the  defendant's  possession  at  the 
commencement  of  the  suit,  a  replication  averring  that  he  was  in  possession  a 
short  time  before  the  commencement  of  tbe  suit,  "and  wrongfully  parted  with 
the  possession  after  notice  and  demand  by  said  plaintifif,"  does  not  bring  the 
cause  within  this  principle,  and  is  demurrable. 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  James  E.  Cobb. 

Brewee  &  Beeweb,  for  appellant. 

Abeeceombie,  Graham  &  Bilbro,  contra. 

MANNING,  J. — Appellant  brought  an  action  of  detinue 
against  defendant,  for  a  mule  :  to  which  non  detinet,  was 
pleaded,  and  also,  specially,  that  defendant  had  not  posses- 
sion of  the  mule  when  the  suit  was  brought.  To  which 
plaintiff  replied,  that  "defendant  was  in  possession  of  the 
property  sued  for  in  this  suit,  a  short  time  before  the  bring- 
ing of  the  same,  and  that  the  said  property  was  claimed  and 
demanded  of  him  by  this  plaintiff,  as  her  property,  and  that 
after  said  notice  and  demand  he  wrongfully  parted  with  the 
possession  before  the  beginning  of  the  suit."  A  demurrer  to 
this  replication  was  sustained,  and  this  is  assigned  as  error. 
The  case  was  submitted  as  on  briefs,  but  there  is  none  with 
the  record. 

The  action  is  brought  to  recover  particular  chattels  in 
specie.  Its  gist  is  the  wrongful  detainer,  and  not  the  orig- 
inal taking. — I  Chit.  Fl.  122-3.  It  is  therefore  maintainable, 
ordinarily,  only  against  a  person  who  has  possession  of  the 
thing  sued  for.     If  this  be  parted  with  before  judgment,  or, 

Vol  lxui. 
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being  an  animal,  die,  plaintiff  is  entitled  to  recover,  as  an  at- 
ternative,  the  value  of  the  thing,  to  be  assessed  by  the  jury. 
But  the  action  should  be  brought  against  the  person  who 
then  has  possession  when  the  suit  is  begun. — Lindsey  v.  Per- 
ry,  1  Ala.  264 

"There  might  be  a  case,  possibly,  in  which,  if  it  be  alleged 
and  shown  that  the  person  sued  lias  transferred  the  chattel 
claimed,  with  intent  to  evade  an  action  against  him  for  it^ 
and  to  keep  the  property  away  from  the  owner,  detinue  per- 
•haps  would  lie.  But  the  replication  in  this  record  does  not 
make  such  a  case.  Consistently  with  its  allegations,  de- 
fendant might  have  remained  in  possession  of  the  mule 
months  after  the  demand  of  plaintiff  was  made,  and  after- 
wards have  disposed  of  the  animal  without  any  thought  of 
plaintiff's  claim  of  the  same. 

Whether  this  was  done  wrongfully  or  not,  would  depend 
on  the  facts  of  the  case ;  and  none  are  disclosed  that  sup- 
port the  legal  conclusion  alleged  in  the  replication. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


Welch  V,  Porter  &  Co. 

Ejectment. 

1.  Statutory  lien  of  contractors,  mechanics,  and  material-men. — The  lien  givea 
by  statate  to  contractors,  mechaDics,  sad  material-men,  tor  labor  done  and 
materials  furnished  in  the  construction  of  buildings,  &c.  (Code,  §§  SMO-ll), 
attaches  from  the  commencement  of  the  building,  but  is  inchoate  until  the 
claim  is  filed  in  the  office  of  the  judge  of  probate;  and  if  the  claim  is  not  so 
filed  within  the  time  prescribed  by  the  statute,  the  lieu  is  lost. 

2.  Same. — When  a  contractor  undertakes  to  do  the  work  on  a  building,  or 
to  furnish  the  materials  and  do  the  work,  he  acquires  a  lien  under  the  statute, 
to  the  extent  of  his  contract,  from  the  commencement  of  the  work  ;  and  when 
one  person  contracts  to  do  the  work,  and  another  contracts  to  furnish  the  ma- 
terials, the  lien  of  each  attaches  when  he  begins  the  performance  of  his  con- 
tract. But,  when  a  contractor  undertakes  only  to  do  the  work,  and  the  mate- 
rials are  to  be  furnished  by  the  owner  of  the  property,  and  after  the  com- 
mencement of  the  work  materials  are  furnished  by  a  third  person,  under  a 
separate  and  independent  contract  with  the  owner,  the  lien  of  the  material- 
man does  not  relate  back  to  the  commencement  of  the  building,  so  as  to  over- 
ride the  lien  of  a  mortgage  or  other  intervening  incumbrance. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  H.  T.  Toulmin. 
This  action  was  brought  by  Ira  W.  Porter  &  Co.,  the 
appellees,  to  recover  a  lot  in  the  city  of  Mobile,  particularly 
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described  in  the  complaint ;  and  was  commenced  on  the  1st 
February,  1879.  The  summons  and  complaint  were  served 
on  W.  L.  Eggleston,  tenant  in  possession ;  and  Jolm  Welch 
was  admitted  to  defend  as  landlord.  The  lot  in  controversy 
had  belonged  to  Charles  S.  Bickford,  .and  both  parties  to  the 
suit  claimed  title  under  him  ;  the  plaintiffs,  under  a  statutory 
lien  for  materials  furnished  by  them  to  aid  in  the  construc- 
tion of  a  house  on  the  lot,  a  judgment  enforcing  the  lien,  and 
a  sheriff's  deed  to  themselves  as  the  purchasers  at  a  sale 
under  execution  on  that  judgment ;  and  the  defendant,  under 
two  mortgages  executed  to  him  by  said  Bickford,  which  were 
foreclosed  under  a  power  of  sale  therein  contained,  and  a 
deed  to  him  by  the  nominal  purchaser  at  the  mortgage  sale. 
It  appeared  from  the  evidence  adduced  on  the  trial,  as  set 
out  in  the  bill  of  exceptions,  that  some  time  prior  to  Octo- 
ber, 1876,  Bickford  made  a  contract  with  one  Smith,  a 
builder,  for  the  erection  of  a  house  on  the  lot,  and  agreed  to 
furnish  all  the  materials,  while  Smith  was  to  do  the  work  ; 
that  Smith  commenced  work  under  this  contract,  in  October, 
1876,  "  and  did  a  considerable  amount  of  work  on  the  house, 
including  framing,  roofing,  weather-boarding,  and  most  of 
the  outside  work  ;  that  he  quit  work  in  January,  1877,  before 
the  completion  of  the  house,  because  Bickford  was  slow  pay; 
and  that  he  returned  in  May,  1877,  after  satisfactory  arrange- 
ments about  pay  had  been  made  with  Bickford,  and  did  the 
finishing  work."  The  plaintiffs  were  hardware  merchants  in 
Mobile,  and  one  of  them  testified,  in  their  behalf,  "  that  in 
April,  1877,  Bickford  came  to  their  store,  and  said  that  he 
desired  to  get  some  articles  to  finish  his  house,  then  in  pro- 
cess of  construction,  and  desired  more  than  thirty  days' 
time,  which  was  the  time  usually  given  in  the  trade ;  that 
witness  agreed  to  furnish  such  articles,  as  they  might  be 
needed,  and  to  give  said  Bickford  sixty  days  on  his  purchase 
of  said  materials ; "  and  that  the  articles  were  furnished, 
under  this  agreement,  at  the  dates  shown  in  the  account 
which  was  exhibited,  between  April  3d  and  July  6th.  For 
the  articles  so  furnished,  including  some  other  similar  articles 
"furnished  in  the  usual  course  of  trade"  in  January,  1877, 
plaintiffs  filed  flieir  claim  against  Bickford,  with  the  judge 
of  probate  of  Mobile  county,  on  the  24th  October,  1877.  On 
the  12th  January,  1878,  they  commenced  their  action  against 
Bickford,  to  enforce  this  claim ;  and  on  the  16th  May,  1878, 
obtained  a  judgment  for  $252.82,  with  a  special  direction  for 
the  levy  of  execution  on  the  property  specified.  Under  an 
execution  issued  on  this  judgment,  the  sheriff  sold  the  prop- 
erty on  the  first  Monday  in  September,  1878,  and  the  plain- 
tiffs became  the  purchasers ;  the  sheriff's  deed  to  them  being 
Vol.  Lxin. 
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dated  the  6fh  September,  1878.  This  was  the  title  shown 
by  the  plaintiffs. 

The  defendant  offered  in  evidence  a  mortgage  executed  to 
him  by  said  Charles  S.  Bickford  and  wife,  dated  the  27th 
February,  1877,  which  conveyed  the  lot  in  controversy,  and 
purported  to  be  given  lo  secure  the  payment  of  $810,  due  by 
several  promissory  notes  of  even  date  with  the  mortgage, 
and  maturing  at  three,  six,  nine,  twelve,  and  fifteen  months 
after  date ;  which  mortgage  was  duly  acknowledged  and 
recorded  on  the  day  of  its  date.  "  The  defendant  introduced 
in  evidence,  also,  a  second  mortgage  on  the  same  premises, 
and  between  the  same  parties,  which  was  given  to  secure  the 
sum  of  $400,  and  which  was  duly  executed,  acknowledged 
and  recorded  in  May,  1877.  It  was  admitted  that  said  Bick- 
ford failed  to  pay  said  mortgage  debts ;  and  that  the  first 
mortgage  was  regularly  foreclosed,  under  the  power  of  sale 
therein  contained ;  and  that  a  deed  of  said  property  was 
made  by  the  mortgagor,  on  the  21st  May,  1878,  to  John 
Elliott,  who,  on  the  following  day,  conveyed  back  to  the 
defendant ;  and  that  the  said  defendant  was  thereupon  let 
into  the  possession  of  the  said  premises  by  the  said  Bickford, 
and  has  ever  since  continued  in  possession  of  the  same  by 
himself  and  his  tenants."     This  was  the  defendant's  title. 

On  the  trial,  the  plaintiffs  first  offered  in  evidence  the  pro- 
ceedings in  the  suit  for  the  enforcement  of  their  lien,  the 
execution  on  their  judgment,  and  the  sheriff's  deed  to  them- 
selves ;  and  they  here  closed.  The  defendant  then  offered 
in  evidence  his  mortgages  and  deed,  as  above  stated ;  and 
the  plaintiffs,  in  rebuttal,  then  offered  the  testimony  showing 
when  and  how  their  claim  or  hen  originated.  Numerous 
exceptions  were  reserved  by  the  defendant  to  the  rulings  of 
the  court  on  questions  of  evidence,  but  the  decision  of  this 
court  renders  it  unnecessary  to  notice  them. 

"  The  court  charged  the  jury,  among  other  things,  as  fol- 
lows :  '  If  the  jury  find,  from  the  evidence,  that  the  plaintiffs 
furnished  materials  for  the  building  on  the  lot  in  controversy, 
under  a  contract  with  the  owner  (Bickford)  made  in  April, 
1877;  and  that  a  just  and  true  account  of  their  demand  for 
the  same  was  filed  in  the  office  of  the  probate  judge,  within 
four  months  after  the  indebtedness  on  such  demand  accrued ; 
and  that  they  brought  suit  on  such  demand,  within  ninety 
days  thereafter,  and  prosecuted  the  same  to  judgment ;  and 
that  the  building,  for  which  such  materials  were  furnished, 
was  commenced  in  October,  1870 ;  and  that  the  property 
described  in  said  judgment  was  sold  by  the  sheriff,  under  an 
execution  issued  on  said  judgment,  and  bought  by  the  plain- 
tiffs ;  and  that  it  is  the  same  property  described  in  the  sher- 
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iff 's  deed  to  the  plaintiffs,  and  described  in  their  complaint 
in  this  case, — then  the  plaintiffs  are  entitled  to  recover." 

The  defendant  excepted  to  this  charge,  and  he  now  assigns 
it  as  error,  together  with  the  other  rulings  of  the  court  to 
which  he  reserved  exceptions.  , 

G.  B.  Clabk  &  F.  B.  Clark,  Jr.,  for  appellant. — In  eject- 
ment, only  legal  titles  can  be  considered.  The  defendant  in 
this  case  was  not  only  in  possession,  but  he  showed  a  per- 
fect legal  title  in  himself ;  that  is,  a  mortgage  from  Bickford, 
through  whom  also  the  plaintiffs  claim,  a  sale  under  the 
mortgage,  and  a  conveyance  from  the  purchaser  at  that  sale. 
Against  this  perfect  legal  title,  the  plaintiffs  set  up  a 
mechanics'  lien,  which  is  neither  a  title,  nor  evidence  of  title  ; 
neither  a  jus  ad  rem,  nor  a  jus  in  re;  but  only  a  statutory 
right,  to  be  enforced  by  a  proceeding  in  rem  in  strict  com- 
pliance with  the  terms  of  the  statute.  The  sheriff's  deed  to 
plaintiffs,  founded  on  their  judgment  against  Bickford,  was 
subsequent  to  the  accrual  of  defendant's  title;  and  there 
was  no  proof  (nor  could  there  be)  that  Bickford  was  in  pos- 
session at  the  time  of  the  levy  and  sale,  or  that  he  had  any 
interest  subject  to  be  sold.  As  between  the  plaintiffs'  deed 
from  the  sheriff  and  the  defendant's  title  under  the  mortgage, 
the  prior  right  and  title  were  clearly  with  the  defendant  j 
and  therefore  the  plaintiffs  sought  to  supplement  their  title 
under  the  deed,  by  proof  of  their  claim  against  Bickford, 
and  of  the  proceedings  to  enforce  it.  As  against  the  defend- 
ant to  this  suit,  who  was  no  party  to  that  proceeding,  the 
proceeding  was  res  inter  alios  acta.  By  the  express  words  of 
the  statute  giving  the  mechanics'  lien,  persons  interested  in 
the  property,  if  not  made  parties,  "  shall  not  be  bound  by 
any  such  proceedings."  Bickford  was  the  only  defendant  to 
the  proceeding,  and  he  had  no  interest  in  defending  it,  since 
the  property  was  already  heavily  mortgaged.  There  is  no 
question  as  to  the  validity  of  the  defendant's  mortgages ; 
nor  is  any  negligence,  or  want  of  good  faith,  imputed  to  him. 
He  advanced  his  money  on  the  faith  of  an  unincumbered 
title,  and  his  inquiries  could  only  have  discovered  the  facts 
actually  existing — that  is,  that  the  erection  of  a  house  on  the 
premises  had  been  commenced,  but  the  workman  had  aban- 
doned the  contract.  With  this  contract  the  plaintiffs  have 
no  connection,  and  they  can  not  set  it  up,  in  aid  of  their  sub- 
sequent contract,  to  defeat  the  intervening  rights  of  the 
defendant.  The  statute  can  not  be  wrested  from  its  pur- 
pose, to  effect  such  injustice. 

Thos.  H.  Price,  contra. — The  "  mechanics'   lien  law  "   is 
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but  a  mode  of  securing  the  payment  of  a  debt.  Though  the 
law  is  new  in  Alabama,  it  is  by  no  means  a  novelty  in  other 
States.  In  its  construction,  it  is  proper  to  look  to  the  judi- 
cial interpretation  which  similar  laws  have  received  else- 
where, in  connection  with  the  avowed  object  and  purpose  of 
the  law  itself,  which  is  protection  to  the  mechanic  and  mate- 
rial-man. This  purpose  can  only  be  adequately  effected  by 
making  his  lien  relate  to  the  commencement  of  the  work ; 
and  this  is  no  injustice  to  the  public,  since  the  work  itself  is 
notice  to  all  the  world. — Phillips  on  Mechanics'  Liens, 
§§  215-19.  This  was  clearly  the  intention  of  the  legislature, 
and  it  is  declared  in  unequivocal  language  :  "  The  lien  for 
the  work  or  things  aforesaid  shall  attach,  and  be  preferred 
to  all  other  incumbrances  which  may  be  attached  to  or  upon 
such  buildings,  erections,  or  otlier  improvements,  or  the 
ground,  or  either  of  them,  subsequent  to  the  commencement  of 
such  buildings,"  &c. — Code,  §  3442.  The  lien,  however,  is 
necessarily  iuchoate  and  imperfect,  until  recorded  and  estab- 
lished by  a  judicial  proceeding ;  and  the  subsequent  sections 
of  the  law  make  provision  for  this  proceeding.  The  terms  of 
the  law  are  positive  and  unequivocal ;  the  legislative  power 
to  pass  such  enactments  is  undoubted ;  and  the  construction 
contended  for  is  supported  by  numerous  judicial  decisions. 
Amer.  Fire  Ins.  Co.  v.  Pringle,  2  Serg.  &  iL  138 ;  ScJiaeffer  v. 
Lobman,  34  Mo.  68,  and  authorities  cited  by  Phillips,  supra. 
Neither  interruptions  in  the  work  after  its  commencement, 
nor  changes  in  the  plan,  so  that  the  original  character  of 
the  building  is  not  entirely  changed,  affect  the  lien,  or  give  a 
new  commencement. — Pennock  v.  Hoover^  5  Rawle,  291 ; 
Gordon  v.  Torrey,  2  McCarter's  Ch.  N.  J.  112.  Of  course, 
the  defendant  was  not  concluded  by  the  plaintiffs'  judgment, 
to  which  he  was  not  a  party ;  nor  was  it  claimed  to  be  con- 
clusive on  him.  On  the  contrary,  he  was  allowed  every 
opportunity  to  attack  it,  and  attempted  to  impeach  it. 

STONE,  J. — The  present  case  arises  under  the  act  "  To 
establish  and  regulate  liens  of  mechanics  and  other  persons," 
approved  March  6,  1876.— Pamph.  Acts,  165 ;  Code  of  1876, 
§§  3440  to  3461,  inclusive.  Section  3442  declares,  that  the 
lien  conferred  by  the  statute  "  shall  attach,  and  be  preferred 
to  all  other  incumbrances  which  may  be  attached  to  or  upon 
such  buildings,  erections,  or  other  improvements,  or  the 
ground,  or  either  of  them,  subsequent  to  the  commencement 
of  such  buildings  or  improvements."  Section  3444  pre- 
scribes the  time  and  manner  in  which  such  claim  of  lien 
shall  be  preferred — namely,  by  filing  witli  the  judge  of  pro- 
bate "  a  just  and  true  account  of  the  demand  due  him,  after 
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all  just  credits  have  been  given,  which  is  [claimed]  to  be  a 
lien  upon  such  building  or  other  improvements,  or  upon  the 
unpaid  balance  in  the  owner's  or  proprietor's  hands,  and  a 
true  description  of  the  property,  or  so  near  as  to  identify  the 
same,  upon  which  the  lien  is  intended  to  apply ;  .  .  .  . 
which  statement  shall,  in  all  cases,  be  verified  by  the  oath 
of  the  claimant,  or  some  other  person  having  knowledge  of 
the  facts  "  The  time  limited  for  thus  filing  the  claim  with 
the  judge  of  probate  is  six  months  after  the  indebtedness 
has  accrued,  if  the  claim  be  by  the  original  contractor;  thirty 
days,  if  by  a  journeyman  or  day  laborer ;  and  four  months, 
if  by  any  other  person  seeking  to  obtain  the  benefit  of  the 
provisions  of  the  act.  This  section  then  proceeds  to  declare, 
that  the  "  statement  of  account  and  description,  when  so 
filed,  shall  be  a  lien  upon  the  building,  or  other  improve- 
ments, with  all  the  rights  and  privileges  under  this  chapter, 
from  and  after  such  filing." 

It  will  be  observed  that,  under  the  first  named  of  these 
sections,  the  lien  given  is  preferred  to  all  other  incumbrances 
which  may  be  attached,  "  subsequent  to  the  commencement 
of  such  buildings  or  improvements."  This  languagre,  if  it 
stood  alone,  is  simple  and  explicit,  and  would  have  no  mar- 
gin for  construction.  It  fixes  a  definite  time  when  the  lien 
shall  attach  -the  commencement  of  the  building  or  improve- 
ment. Under  the  other,  it  is  declared,  that  the  "  statement 
of  account  and  description,  when  so  filed,  shall  be  a  lien." 
This  filing  may  be  four  or  six  months  after  the  indebtedness 
has  accrued,  which  will  generally  be  at  the  completion  of 
the  building  or  improvement.  Construed  alone,  this  lan- 
guage would  import  that  the  lien  does  not  attach  until  the 
claim  is  filed ;  for,  inclvMO  unius  est  exclusio  alterius.  Such 
is  the  implication  when  language  such  as  this,  unexplained 
by  anything  precedent  or  subsequent,  comes  up  for  interpre- 
tation. But  both  the  clauses  we  are  commenting  on  are 
found  in  one  and  the  same  statute,  enacted  at  one  and  the 
same  time.  It  is  our  duty  to  harmonize  these  provisions,  if 
we  can,  and  to  give  to  each  word  and  sentence  its  due  weight 
in  arriving  at  the  legislative  will.  If  we  hold  that  the  lan- 
guage employed  in  section  3444  means  that  the  lien  does 
not  attach  until  the  claim  is  filed,  we  nullify  the  provision  in 
section  3442,  which  gives  a  preferred  lien  from  the  commence- 
ment of  the  building  or  improvement.  This,  we  think,  we 
are  forbidden  to  do.  We  feel  it  our  duty  to  give  to  section 
3442  the  effect  its  language  expresses,  and  hold  that  the  lien 
attaches  from  the  commencement  of  the  building  or  improve- 
ment. This  lien,  however,  is  liable  to  be  defeated  and  lost, 
if  the  claim  be  not  verified  and  filed  with  the  judge  of  pro- 
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bate  within  the  time  prescribed  by  section  3444  of  the  Code. 
When  so  verified  and  filed,  the  lien  becomes  complete.  Till 
then,  it  is  inchoate  and  defeasible.  This  gives  some  opera- 
tion to  that  part  of  section  3444  we  have  been  commenting 
ou,  and  is  the  best  solution  we  can  give  of  the  apparent 
repugnancy  in  the  two  provisions  of  the  statute. 

2.  The  question  remains,  who  are  entitled  to  this  pre- 
ferred lien,  which  dates  from  the  commencement  of  the  build- 
ing or  improvement  ?  We  do  not  doubt  that  a  contractor, 
who,  by  the  terms  of  his  contract,  binds  himself  to  do  the 
labor,  or  to  furnish  the  materials  and  do  the  labor,  acquires 
a  lien  for  both  materials  and  labor,  when  he  commences  the 
work.  As  to  what  constitutes  a  commencement  of  work, 
see  brief  of  appellee  ;  also,  Phillips  on  Mech.  Liens,  §§  216 
to  219,  inclusive  ;  Pennock  v.  Hoover,  5  Rawle,  291 ;  Fleming 
V.  Bumgarner,  29  Ind.  424;  Gordon  v.  Torrey,  15  N.  J.  112. 
Nor  do  we  doubt  that  when,  by  the  terms  of  the  contract, 
one  person  is  to  do  the  labor,  and  another  is  to  furnish  the 
materials,  the  lien  of  each  attaches  from  the  time  he  com- 
mences the  performance  of  his  contract.  As  to  the  mechanic, 
this  is  unquestionably  the  rule ;  and  it  works  no  hardship 
to  the  person  subsequently  purchasing  the  property,  or 
acquiring  a  lien  on  it.  Commencement  of  the  building  is  a 
patent  fact,  which  all  persons  can  see  and  know ;  and  per- 
sons dealing  in  reference  to  such  property  are  put  on  inquiry, 
and  justly  chargeable  with  knowledge  of  all  that  inquiry 
would  lead  to — namely,  that  there  is,  or  may  be,  a  mechanic's 
lien  under  the  statute.  Such  is  the  argument  in  vindication 
of  this  whole  field  of  legislation,  and  its  moral  equities.  The 
legislature  aimed  at  protection  to  a  meritorious  class  of  citi- 
zens, and  did  not  intend  to  provide  a  snare  that  might  entrap 
bona  fide  purchasers. 

The  record  in  this  case  informs  us,  that  the  contractor  was 
to  do  the  work,  while  Bickford,  the  owner  of  the  lot  and 
employer,  was  to  furnish  the  materials.  The  building  had 
been  commenced,  but  was  not  completed.  At  this  stage, 
Welch,  the  appellant,  lent  money  to  Bickford,  and  took  a 
mortgage  on  the  lot  having  the  unfinished  house  on  it.  If 
Bickford  was  in  arrears  to  the  contractor,  for  work  done,  or 
to  be  done,  under  contract  previously  made,  or  to  him  or 
another  for  materials  furnished,  or  to  be  furnished,  under 
like  prior  contract  partly  executed,  then  Welch  was  not  an 
innocent  purchaser,  but  stood  charged  with  notice  of  all 
information  that  inquiry  would  have  led  to.  As  to  him  and 
all  others,  the  building  was  commenced.  But,  inasmuch  as 
Porter  &  Co.,  the  appellees,  had,  at  that  time,  not  only  fur- 
nished no  materials  for  the  building,  but  had  no  contract  for 
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furnishing  such  materials,  there  was  nothing  to  put  Welch 
on  inquiry  as  to  their  claim,  and  no  inquiry  could  have  led 
to  the  discovery  of  material  information.  Nothing  existed 
to  be  discovered.  If  we  were  to  hold  that,  because  a  build- 
ing had  been  commenced,  a  subsequent  contractor  or  mate- 
rial-man could  acquire  a  lien,  which  would  take  precedence 
over  an  intervening  incumbrance,  we  think  we  would  shock 
the  moral  sense  of  the  profession,  and  fail  to  carry  out  the 
intention  of  the  legislature.  Let  us  show,  by  an  illustration, 
to  what  consequences  such  doctrine  would  lead.  A  mechanic 
commences  a  building,  but,  for  some  cause,  fails  to  complete 
it.  He  has  forfeited  his  claim  for  compensation,  or  has  been 
paid,  and  has  no  claim  which  can  support  a  lien.  An  incum- 
brance is  then  created  on  the  property,  by  mortgage  or  other- 
wise. Subsequent  to  the  creation  of  this  incumbrance, 
another  mechanic  is  employed  to  complete  the  work  and 
finish  the  building.  Will  his  lien  date  back  to  the  commence- 
ment of  the  building  by  his  predecessor,  and  thus  be  pre- 
ferred to  that  of  the  intervening  incumbrancer?  We  sup- 
pose no  one  would  contend  for  such  a  result  as  this,  and  yet 
we  can  perceive  no  difference,  in  principle,  between  the  claim 
of  such  subsequent  contractor,  and  that  of  a  material-man 
who  furnishes  materials  under  a  contract  made  after  the  cre- 
ation of  the  incumbrance. 

In  the  case  of  Souh  dt  Page  v.  Dawes,  7  Cal.  575,  speak- 
ing of  the  liens  of  mechanics,  the  court  said :  'All  persons 
who  deal  with  the  property,  during  the  progress  of  the  work, 
are  charged  with  notice  of  the  claim  of  the  contractor.  But 
if,  after  informing  himself  of  the  nature  and  amount  of  the 
contractor's  claim,  he  takes  a  conveyance  of  the  property 
subject  to  it,  I  know  of  no  rule  of  law,  and  certainly  no  prin- 
ciple of  equity,  which  enables  the  parties,  by  a  subsequent 
contract,  or  by  an  alteration  in  the  existing  contract,  to  de- 
prive him  of  the  benefit  of  his  purchase,  by  creating  an 
incumbrance  on  the  property,  which  was  not  contemplated 
in  the  original  contract."  This  language  is  quoted,  as  part 
of  the  text,  in  Phillips  on  Mechanics'  Liens,  §  217.  See,  also, 
Fleming  v.  Bumgarner,  29  Ind.  424.  On  the  questions  we 
have  been  discussing,  see  Gordon  v.  Torrey,  15  N.  J.  Eq. 
112 ;  Sdiaeffer  v.  Lobman,  34  Mo.  68 ;  Crowell  v.  Gilmore, 
13  Cal.  54. 

We  feel  no  hesitation  in  declaring  that,  where  a  building 
or  improvement  is  commenced  under  one  contract,  and  mate- 
rials are  subsequently  contracted  to  be  furnished,  and  are 
furnished  under  a  separate  and  independent  contract,  not 
embraced  or  provided  for  in  the  original  agreement,  the  lien 
of  the  material-man  does  not  attach  from  the  actual  com- 
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mencement  of  the  building  or  improvement,  nor  at  any  other 
time  anterior  to  the  contract  under  which  the  materials  are 
furnished.  This  is  decisive  of  this  suit,  as  the  facts  clearly 
appear  in  the  bill  of  exceptions.  Instead  of  the  charge  given 
on  the  facts  hypotheticated,  the  charge  should  have  been 
that,  on  the  facts  in  this  case,  as  shown  by  tiie  evidence,  if 
believed,  the  defendant  was  entitled  to  a  verdict. 

The  appellees,  according  to  the  evidence,  are  not  without 
a  lien.  They  have  a  lien  on  the  property,  "  to  the  extent, 
and  only  to  the  extent,  of  all  the  right,  title,  and  interest 
owned  therein  by  the  owner  or  proprietor  of  such  building 
[bickf'>rd]  for  whose  immediate  use  or  benefit  the  labor  was 
done,  or  things  furnished." — Code,  §3441.  They  have  a 
lien,  also,  which  the  statute  declares  "  shall  attach  to  the 
building,  erections,  or  improvements,  only  for  which  they 
were  furnished,  or  the  work  was  done,  in  preference  to  any 
prior  lien,  incumbrance,  or  mortgage  upon  the  land  upon 
which  such  buildings,  erections,  improvements,  or  machinery 
has  been  erected  or  put." — Section  3442.  To  what  extent 
this  latter  lien  attaches,  whether  to  the  whole  structure,  or 
only  to  the  materials  which  were  furnished,  is  a  question  not 
raised  by  this  record,  and  we  need  not  decide  it.  It  has  not 
been  discussed,  and  we  withhold  our  opinion  until  the  ques- 
tion properly  arises.  We  state  other  questions  which  may 
arise  under  this  statute,  merely  for  the  purpose  of  announc- 
ing that  they  are  not  intended  to  be  now  decided.  First, 
when, 'by  the  terms  of  the  contract,  the  work  and  labor  are 
performed  by  the  contractor,  and  materials  furnished  by  a 
material-man  under  an  independent,  original  contract,  does 
the  lien  of  the  latter  attach  when  his  contract  to  furnish  is 
made  and  the  contractor  commences  work  under  his  con- 
tract, or  does  it  attach  only  from  the  time  he  commences  to 
furnish  materials  by  actual  delivery  ?  Second,  at  what  time, 
and  to  what  extent,  does  the  lien  of  a  laborer,  journeyman, 
employe  or  sub-contractor  attach? 

What  we  have  said  above  renders  a  decision  of  all  other 
questions  unnecessary. 

Reversed  and  remanded. 
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Ex  parte  Acree. 

Petition  for  Habeas  Corpus. 

.  1.  Circumstantial  evidence. — A  person  charged  with  a  felony  should  not  be 
convicted  on  circumstantial  evidence  alone,  unless  it  exclndes  to  a  moral  cer- 
tainty every  reasonable  hypothesis  but  that  of  his  guilt:  no  matter  how  strong 
the  circumstances  may  be,  they  do  not  come  up  to  the  full  measure  of  proof 
which  the  law  requires,  if  they  can  be  reconciled  with  the  theory  that  another 
person  was  the  guilty  agent. 

2.  liifjht  to  hail  in  capital  case. — A  prisoner,  charged  with  a  capital  felor\y, 
being  entitled  to  bail  as  a  matter  of  right,  before  conviction,  except  "when 
the  proof  is  evident,  or  the  presumption  great,"  should  not  bo  refused  V)ai], 
when  the  evidence  against  him  is  entirely  circumstantial,  unless  it  excludes 
to  a  moral  certainty  every  reasonable  hypothesis  but  that  of  his  guilt. 

The  petitioner  in  this  case  was  indicted,  jointly  with  a 
negro  woman,  for  the  murder  of  an  infant  child  a  few  days 
old,  which  had  been  killed  and  buried,  and  of  which  the 
woman  was  supposed  to  be  the  mother.  After  indictment 
found,  the  petitioner  applied,  by  petition  in  proper  form,  to 
the  Hon.  A.  J,  Fletchek,  probate  judge  of  Covington  county, 
to  be  admitted  to  bail ;  and  on  all  the  evidence  adduced  at 
the  hearing,  bail  being  refused  by  the  probate  judge,  he  now 
renews  his  application  to  this  court,  annexing  to  his  petition 
a  certified  copy  of  the  evidence  adduced  and  the  proceedings 
had  before  the  probate  judge. 

^  STONE,  J. — The  evidence  against  the  petitioner  is  all 
circumstantial.  It  may  present  very  suspicious  circum- 
stances, and  point  strongly  to  the  accused  as  the  guilty  per- 
petrator, or  participant  in  the  perpetration.  It  is  not  our 
intention  to  weaken  the  force  of  these  circumstances.  The 
humane  provisions  of  the  law  are,  that  a  prisoner,  charged 
with  a  felony,  should  not  be  convicted  on  circumstantial 
evidence,  unless  it  shows  by  a  full  measure  of  proof  that  the 
defendant  is  guilty.  Such  proof  is  always  insufficient,  unless 
it  excludes,  to  a  moral  certainty,  every  other  reasonable  hy- 
pothesis, but  that  of  the  guilt  of  the  accused.  No  matter 
how  strong  the  circumstances,  if  they  can  be  reconciled  with 
the  theory  that  some  other  person  may  have  done  the  act, 
then  the  defendant  is  not  shown  to  be  guilty,  by  that  full 
measure  of  proof  which  the  law  requires.  The  constitutional 
provision  on  this  subject  declares,  "That  all  persons  shall, 
before  conviction,  be  bailable  by  sufficient  sureties,  except 

for  capital  offenses,  when  the  proof  is  evident,  or  the  pre- 
Voii.  liXm. 


1879.]  OF  ALABAMA.  235 

rBlum  V.  Carter.  J 

eumption  great." — Const.,  Art.  1,  §  17.     We  think  the  de- 
fendant is  entitled  to  bail. 

The  writs  of  habeas  corpus  and  certiorari  will  be  awarded, 
to  bring  the  prisoner  before  this  court,  and  also  the  proceed- 
ings had  before  Judge  Fletcher,  unless  counsel  are  content 
to  apply  to  the  judge  below  for  the  relief  prayed  for,  and 
which  we  have  shown  the  prisoner  is  entitled  to.  If  granted 
by  the  probate  judge,  he  will  fix  the  amount  of  bail. 


Blum  V.  Carter. 

Statutory  Contest  as  to  Right  of  Homestead  Exemption. 

1.  Homestead  exemption:  governed  hy  what  law.  —  I  he  extent  ;ind  quantity  of 
the  bomesteiid,  which  is  exempt  as  against  execution  creditors,  are  governed 
by  the  law  which  was  in  force  at  the  time  the  debt  was  contnxcted  against 
which  the  right  is  claimed,  and  not  by  that  which  may  be  in  force  when  the 
right  is  asserted. 

2.  Same,  in  1870.— The  extent  and  quantity  of  the  homestead  in  1870  was 
determined  only  by  the  provisions  of  the  constitution  of  l5l6d,  which  lixed  the 
quantity,  in  lands  in  the  country,  at  eighty  acres. 

3.  Harne,  by  tenant  in  common. — A  tenant  in  common  may  claim  u  home- 
stead in  lands  owned  and  occupied  by  himself  and  others,  but  the  area  of  the 
homestead  is  not  enlarged  ou  jiccount  of  his  partial  interest  in  it :  if  he  would 
only  be  entitled  to  claim  eighty  acres  in  lands  owned  entirely  by  him,  he  oan 
only  claim  a  homestead  in  that  quantity-  of  lands  held  and  owned  by  him  la 
common  with  others. 

4.  Same;  occupancy. — Not  only  title,  but  actual  ocupancy  also,  as  distin- 
guished from  constructive  possession,  is  essential  to  the  right  of  homestead  : 
there  must  be  an  occupancy  in  fact,  or  a  clearly  defined  intention  of  present 
residence  and  occupancy,  delayed  only  by  the  time  necessary  to  t'tfect  removal, 
or  to  complete  needed  repairs,  or  a  dwelling-house  in  process  of  erection  ;  and 
thia  intention  must  be  shown  by  acts  of  preparation  of  a  visible  character;  or 
by  something  equivalent  thereto,  before  the  lien  of  the  creditor's  execution 
has  attached. 

o.  Affidavit  of  exemf^ion. — An  affidavit,  in  sapport  of  a  claim  of  homestead 
exemption,  must  show  that  the  premises  were  occupied  as  a  homestead,  or  that 
there  was  .i  manifested  intention  and  preparation  to  occupy,  when  the  lien  of 
the  execution  attached  ;  and  when  the  homestead  is  part  of  a  larger  tract  of 
land,  the  particular  portion  claimed  must  be  designated. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  MmNis. 

This  was  a  statutory  contest  as  to  the  right  to  a  homestead 
exemption  in  certain  lands  in  said  county  of  Montgomery,  on 
which  an  execution  had  been  levied  in  favor  of  Edward  Blum 
against  Henry  C.  Carter.  The  plaintiff's  judgment  against 
said  Carter,  on  which  the  execution  issued,  was  rendered  on 
the  7th  November,  1872  ;  and  it  was  founded  on  a  promissory 
note,  dated  the  10th  February,  1870,  and  payable  at  a  date 
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not  shown  by  the  record.     The  execution  on  this  judgment, 
which  was  levied  on  the  lands,  was  issued  on  the  18th  April, 
1877.     After  the  levy  of  the  execution,  the  defendant  claimed 
a  homestead  exemption  in  the  lands,  and  made  the  affidavit 
prescribed  by  the  statute ;  and  the  plaintiff  thereupon  made 
a  counter  affidavit,  denying  the  right  of  exemption  as  claimed, 
and  an  issue  was. made  up  between  the  parties,  in  accordance 
with  the  provisions  of  the  statute.     On  the  trial  of  this  issue, 
as  the  bill  of  exceptions  recites,  "the  evidence  was  substan- 
tially as  follows :     The  land  originally  belonged  to  the  de- 
fendant's father,  and,  after  his  death,  was  assigned   to  his 
widow,  who  was  defendant's  mother,  as  a  homestead.     The 
time  of  her  death  was  not  proved.     After  her  death,  the  title 
vested  in  two  adults,  the  defendant,  witness,  and  one  minor. 
At  the  time  of  the  levy  of  the  execution,  the  defendant  and 
the  other  adult  were  in  possession  of  the  land.     At  some 
time  before  the  levy,   and  after  the  death  of   their  mother, 
several  cabins  were  erected  on  the  land  by  witness  and  the 
defendant,  for  the  accommodation  of  laborers  on  the  land, 
who  might  occupy  the  same.     No  dwelling-house  had  ever 
been  on  said  land,  and  it  had  never  been  occupied  by  defen- 
dant as  a  dwelling-place ;  but  he  lived  in  a  rented  house,  on 
rented  land,  two  hundred  and  fifty,  or  three  hundred  yards, 
from  the  land  in  dispute.     Some  time  before  the  levy  of  the 
execution,  the  defendant  hauled  some  lumber  on  said  land, 
and  stated  at  the  time  of  the  hauling,  according  to  the  evi- 
dence of  a  witness,  that  he  intended  to  erect  a  dwelling-house 
for  his  family  on  said  land,  and  was  hauling  in  lumber  for 
that  purpose.     The  plaintifi  objected  to  said  evidence,  be- 
cause it  was  illegal  and  irrelevant ;  but  the  court  overruled 
the  objection,  and  plaintiff  excepted.     There   was   no   evi- 
dence as  to  the  time  when  said  lumber  was  hauled,  or  as  to 
the  character  or  quality  thereof.     This  being  all  the  evidence, 
the  court  charged  the  jury,  that  to  entitle  a  party  to   hold  a 
homestead  exempt  from  execution,  he  must  occupy  it  as  a 
homestead :  that  if,  at  the  time  of  the  levj-  of  the  execution, 
the  defendant  was  cultivatiog  the  land,  and  his  hired  hands 
were  living  on  it,  and  he  had  hauled  lumber  on  it,  and  was 
preparing  to  build  a  residence  on  it,   and  was  proceeding  to 
do  so  in  a  reasonable  time,  intending  it  as  a  residence  for 
his  family,  and  to  occupy  it  as  a  homestead, — that  would  be 
such  an  occupancy  as  was  required  by  law  to  constitute  it  a 
homestead  exempt  from  execution."     The  plaintiff  excepted 
to  this  charge,  and  requested  the  court,  in  writing,  to  instruct 
the  jury  as  follows  :     "  If  the  jury  believe,  from  the  evidence, 
that  there  never  was  a  dwelling-house   on  said  land,  owned 
and  occupied  by  the  defendant,  then  the  defendant  can  not 
Vol  lziq. 
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claim  the  property  as  exempt."  Also,  "  that  the  jury,  if 
they  believe  the  evidence,  must  find  for  the  plaintiff."  The 
court  refused  each  of  these  charges,  and  the  plaintiff  ex- 
cepted to  their  refusal.  The  errors  assigned  are,  the  charge 
given  by  the  court,  the  refusal  of  the  charges  asked,  and 
several  rulings  of  the  court  preliminary  to  the  formation  of 
the  issue,  whicli  require  no  notice. 

Sayre  &  Graves,  for  the  appellant. 

D.  S.  Troy,  contra. 

STONE,  J. — The  debt,  against  which  the  homestead  right 
of  Carter  is  asserted  in  this  case,  was  contracted  in  1870. 
At  that  time,  only  the  provisions  of  the  constitution  of  18(58 
operated  on  the  question  of  the  extent  and  quantity  of  the 
homestead  exemption.  The  quantity,  if  not  in  a  city,  town, 
or  village,  was  fixed  at  eighty  acres.  We  have  uniformly- 
held,  that  the  law  in  force  at  the  time  the  debt  is  contracted, 
must  determine  the  extent  and  value  of  the  homestead,  and 
not  the  law  in  force,  if  different,  when  the  exemption  is 
claimed. —  Watts  v.  Burnett,  ^6  Ala.  340 ;  Wilswi  v.  Broion,  58 
Ala.  62,  and  authorities  there  cited ;  60  Ala.  302. 

It  is  one  of  the  uncontroverted  facts  in  this  case,  that  Car- 
ter, the  appellee,  was  and  is  one  of  three  tenants  in  common, 
holding  and  owning,  as  such,  three  hundred  and  thirty-three 
acres  of  land ;  the  interest  of  each  being  one  undivided 
third,  equal  to  one  hundred  and  eleven  acres.  In  McGuire  v. 
Van  Pel',  o5  Ala.  340,  we  decided,  that  the  owner  and  occu- 
pant of  a  homestead,  although  a  tenant  in  common  with 
others,  and  therefore  having  only  an  undivided  partial  inter- 
est in  the  premises,  is  nevertheless  entitled  to  homestead  ex- 
emption. We  held,  however,  that  "the  area  of  the  exemp- 
tion is  not  enlarged,  to  compensate  for  defects  of  title,  or 
fractions  of  ownership.  Such  interest,  and  such  only,  as  the 
owner  has  in  the  given  quantity  exempted,  is  reserved  for 
the  use  of  the  family;  and  the  owner  and  his  family  are  i)er- 
mitted  to  retain  and  occupy  it.  as  it  is,  and  only  as  it  is." 
Applying  this  principle  to  the  present  case,  Carter  could  only 
retain,  as  homestead  exemption,  his  undivided  third  part  of 
the  eighty  acres  provided  for  in  the  co)istitution.  He  could 
not  claim  his  undivided  one-third  part  in  two  hundred  and 
forty  acres,  so  as  to  give  him  the  equivalent  of  eighty  acres 
in  fee,  or  severalty.  This  would  be  to  enlarge  the  area  of 
the  exemption,  to  compensate  for  fractions  of  ownership. 

Occupancy  is  an  indispensable  element  in  every  valid 
claim  of  homestead.     Title  and  possession  may  both  be  com- 
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plete  in  law — such  possession  as  will  maintain  trespass  quare 
dausum /regit;  and  yet,  if  the  premises  be  not  actually  occu- 
pied— a  pedis  possessio,  as  the  law  phrases  it — the  claim  is 
not  good  under  the  constitution  of  1868.  Owned  and  occu-. 
pied,  are  essential  conditions. — McConnaughy  v.  Baxter,  55 
Ala.  379.  "Unless  devoted  to  use  and  occupancy  as  a  home, 
a  dwelling  place,  protection  is  not  extended  to  it.  It  is  be- 
cause of  its  use  and  occupancy  as  a  home — to  secure  and 
preserve  it  as  such — that  exemption  from  sale  under  judicial 
process  is  granted." — Ih.;  Dexter  v.  Strobach,  56  Ala.  233. 
Speaking  of  Lord  Coke's  definition,  Thompson,  in  his  work 
on  Homesteads,  says :  "The  homestead  means  the  home 
place — the  place  where  the  home  is  ;  and  such  is  its  legal  ac- 
ceptation at  the  present  day.  It  is  the  home — the  house  and 
the  adjoining  land,  where  the  head  of  the  family  dwells — the 
home  farm.  It  is  the  land  where  is  situated  the  dwelling  of 
the  owner  and  his  family.  A  homestead  necessarily  includes 
the  idea  of  a  residence.  It  must  be  the  owner's  place  of  res.- 
idence — the  place  where  he  lives." — Section  100.  "The  na- 
ture of  the  occupancy,  by  which  land  may  be  impressed  with 
the  homestead  character,  should  be  carefully  distinguished 
from  possession,  such  as  may  be  sufficient  to  serve  as  evidence 
or  notice  of  title  in  the  possessor.  The  latter  may  be  con- 
structive, while  the  former  should  in  every  instance  be 
actual — iu  the  sense  that  it  should  not  depend  upon  paper 
evidence,  the  mere  erection  of  improvements,  the  payment 
of  taxes,  or  the  exercise  of  personal  control  over  the  property 
to  be  affected."— 76.  §  241. 

A  question  is  raised  in  this  case,  whether  an  intention  to 
occupy,  and  preparation  therefor,  are  the  equivalent  of  actual 
occupancy.  In  cases  of  change  of  homestead  from  one  place 
to  another,  or  of  purchase  of  a  place  for  a  homestead,  some 
interval  of  time  must  elapse  before  there  can  be  an  actual 
occupancy  of  the  new  homestead.  In  the  case  of  Broivn  v. 
Martin,  4  Bush,  47,  the  Kentucky  statute  exempting  the  home- 
stead was  construed.  The  language  of  their  statute  of  exemp- 
tion is,  "  so  much  land,  including  the  dwelling-house  and 
appurtenances  owned  by  the  debtor,  as  shall  not  exceed  in 
value  one  thousand  dollars."  '  Nothing  said  about  occupancy, 
except  what  may  be  inferred  by  the  word  divelling- house.  The 
court  said,  "  The  right  of  exemption  depends  upon  the  pres- 
ent and  actual  purpose  and  intention  of  the  debtor  to  use 
and  enjoy  the  property  sought  to  be  exempted  as  a  home 
for  himself  and  family," 

The  case  of  Neal  v.  Coe,  35  Iowa,  407,  presented  the  case 

of  a  change  of  residence  of   the  debtor ;  and,  consequently, 

the  inquiry  whether  an  intention  to  occupy  was  equivalent  to 
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occupancy,  and  how  that  intention  shonld  be  manifested. 
The  defendant  had  removed  and  placed  part  of  his  furniture 
in  the  newly  purchased  residence,  and  the  residue  had  been 
removed  from  the  old  homestead  ;  and  it,  together  with  him- 
self and  family,  were  only  awaiting  necessary  repairs  that 
were  being  made,  preparatory  to  taking  possession  of  the 
newly  acquired  house  as  a  residence.  They  had  left  the 
former  home,  and  were  boarding  temporarily  near  the  newly 
purchased  premises.  The  court  said :  "  While  the  intention 
is  not  alone  sufficient  to  impress  the  homestead  character, 
yet  it  may  be  considered  in  connection  with  the  circum- 
stances. Some  time  usually  intervenes  after  the  purchase  of 
property  before  it  can  be  actually  occupied.  Even  after  the 
process  of  moving  begins,  it  frequently  takes  days  before  the 
furniture  can  be  arranged,  and  the  house  placed  in  comfort- 
able position  for  actual  occupancy.  Under  such  circum- 
stances, great  inconvenience  might  arise,  if  the  homestead 
character  was  made  to  depend  upon  the  actual,  personal 
presence  of  the  members  of  the  family.  Law  is  entitled  to, 
and  can  command  respect,  only  when  it  is  reasonable,  and 
adapted  to  the  ordinary  conduct  of  human  affairs.  In  this 
case,  the  house  in  question  was  used  by  defendants  for  hold- 
ing a  portion  of  their  furniture  on  the  15th  of  March.  On 
the  1st  of  April,  the  family  came,  expecting  to  possess  it ; 
but  the  repairs  not  being  completed,  they  did  not  actually 
sleep  and  eat  in  it,  until  twelve  weeks  thereafter.  Jn  the 
meantime,  the  repairs  were  progressing,  and  the  furniture 
was  unpacked  and  left  there  as  it  arrived.  The  plaintiff  had 
knowledge  of  this  possession,  and  of  the  intention  of  defend- 
ants to  fully  occupy  the  premises  as  a  home,  as  soon  as  they 
were  made  fit.  Under  .these  circumstances,  it  seems  to  us 
the  court  did  not  err  in  holding  it  exempt  from  liability  for 
plaintiff's  judgment." 

In  the  case  of  Grozholz  v.  Neioman,  21  Wallace,  481,  a  ques- 
tion arose  as  to  the  power  of  a  husband  to  convey  title  to  a 
lot  in  Austin,  Texas,  without  the  concurrence  of  the  wife. 
The  constitution  of  Texas  ordained,  that  the  owner  of  a 
homestead,  if  a  married  man,  shall  not  be  at  liberty  to  alien- 
ate the  same  unless  by  the  consent  of  the  wife.  The  court 
said:  "  It  is  admitted  that  the  deed  was  good,  if  the  lots  de- 
scribed in  it  were  not,  in  fact,  a  part  of  the  homestead  at  the 
time  of  its  execution.  It  rests  upon  the  complainants,  there- 
fore, to  prove  that  they  were.  To  do  this,  it  must  bo  made 
to  appear  that  they  were  actua'ly  used,  or  manifestly  intended 
to  be  used,  as  part  of  the  home  of  the  family.  ...  A 
secret  intention  of  the  seller,  not  made  known,  can  not  affect 
a  purchaser.     Unless  the  purchaser  knew,  or  from  the  cir- 
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cumstances  ought  to  have  known,  that  the  lots  were  a  part 
of  the  homestead,  he  had  the  right  to  treat  with,  and  pur-^ 
chase  from  the  husband,  without  the  concurrence  of  his  wife." 

In  Coolidge  v.  Wells,  20  Mich.  80,  it  was  decided,  that  "land 
on  which  no  dwelling-house  had  ever  been  erected  or  com- 
menced, and  on  which  the  complainant  nor  his  family  had 
ever  resided,  is  not  exempted  as  a  homestead."  See,  also, 
Bean  v.  Scott,  37  Tex.  69.  In  Trve  v.  Morrill,  28  Vermont, 
672,  it  was  ruled,  that  "  land  which  has  a  dwelling-house 
upon  it,  occupied  by  a  tenant,  but  upon  which  the  owner 
never  resided,  can  not  be  treated  as  his  homestead,  though 
he  had  no  other  dwelling-house,  and  may  have  contemplated 
living  on  the  premises  at  a  future  time."  It  was  declared  in 
Fogg  V.  Fogg,  40  N.  H.  282,  that  the  homestead  right  attached 
under  the  following  state  of  facts:  "  While  the  debtor  was  in 
the  act  of  moving  into  his  dwelling-house,  with  a  design  to 
occupy  it  as  the  family  homestead,  and  having  no  other  real 
estate,  the  plaintiff,  liis  creditor,  attached  it  upon  mesne  proj 
cess,  and  the  debtor  completed  the  moving  in  on  the  next 
day,  and  ever  afterwards,  up  to  the  trial,  occupied  it  as  the 
family  residence." 

Guided  by  these  principles,  we  hold  that,  to  constitute  a 
valid  claim  of  homestead,  there  must  be  an  occupancy  in 
fact,  or  a  clearly  defined  intention  of  present  residence  and 
actual  occupation,  delayed  only  by  the  time  necessary  to 
effect  removal,  or  to  complete  needed  repairs,  or  a  dwelling- 
house  in  process  of  construction.  An  undefined,  floating  in- 
tention to  build  or  occupy  at  some  future  time,  is  not  enough. 
And  this  intention  must  not  be  a  secret,  uncommunicated 
purpose.  It  must  be  shown  by  acts  of  preparation  of  visi- 
ble character,  or  by  something  equivalent  to  this. — Daniel  v. 
Collins,  57  Ala.  625  ;  Boyle  v.  Shulman,  59  Ala.  666 ;  Preiss  v. 
Campbell,  lb.  635 ;  Chambers  v.  McPhail,  55  Ala.  367. 

The  present  record  does  not  inform  us  when  the  lien  of 
the  plaintiff  attached,  by  the  delivery  of  execution  to  the 
sheriff.  To  prevail  over  the  execution  claim,  the  occupancy, 
or  manifested  intention  and  preparation  to  occupy,  must 
have  preceded  the  time  when  the  lien  attached.  Homestead 
claim  can  not  override  prior  liens,  whether  given  by  law,  or 
created  by  contract.  We  refer,  of  course,  to  liens,  whose 
vitality  has  been  preserved. — Preiss  v.  Campbell,  59  Ala.  635- 
The  affidavit  of  claim  in  the  present  case  is  fatally  defective, 
in  several  respects.  It  does  not  set  forth  that  the  premises 
were  occupied  as  a  homestead,  when  the  lien  of  the  execu- 
tion attached,  nor  does  it  show  a  state  of  facts  to  bring  it 
within  the  rule  above  declared.  The  tract  of  land  contains 
three  hundred  and  thirty-three  acres,  and  the  affidavit  fails 
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to  select  or  designate  eighty  acres,  in  which  the  homestead 
is  claimed.  The  motion  to  quash  the  affidavit  of  claim  ought 
to  have  been  sustained. 

We  consider  it  unnecessary  to  notice  the  other  rulings,  as 
"what  we  have  said  will  furnish  a  sufficient  guide  on  another 
trial. 

Reversed  and  remanded. 


Mcintosh  V.  Atkinson. 

BUI  in  Equity  to  Enforce  Vendor's  Lien  on  Land. 

1.  Service  of  process  on  infants. — When  infants  are  joined  with  their  father, 
as  defendants  to  a  bill  in  chancery,  the  rule  of  practice  (No.  23)  requires  that 
the  service  of  process  shall  be  made  npon  their  father,  for  them,  whether  they 
be  under  or  over  fourteen  years  of  age;  and  the  service  of  process  upon  them 
personally,  being  unauthorized,  is  not  sufficient  to  bring  them  into  court 

2.  Appointment  of  guardian  ad  litem  for  infant.  — Until  infants  are  properly 
brought  into  court,  by  the  service  of  process  according  to  the  rules  of  prac- 
tice, the  appointment  of  a  guardian  ad  litem  for  them  is  irregular,  unauthor- 
ized, and  not  sufficient  to  support  a  decree  against  them. 

3.  Attorney;  appointment  of,  and  appearance  by. — An  infant  can  not  appoint 
an  attorney ;  hence,  when  an  infant  defendant  to  a  bill  has  not  been  properly 
brought  in  as  a  party,  pleadings  signed  by  an  attorney,  though  purporting  to 
act.  as  "solicitor  for  all  the  defendants,"  do  not  bring  the  infant  into  court, 
nor  amount  to  an  appearance  by  him. 

Appeal  from  the  Chancery  Court  of  Chambers. 
Heard  before  the  Hon.  N.  S.  Graham. 

C.  D.  Hudson,  May  &  McCraw,  and  Geo.  W.  Gunn,  for  the 
appellants. 

E.  G.  Richards,  contra. 

MANNING,  J.— The  bill  in  this  cause  was  filed  by  Atkin- 
son, the  appellee,  to  establish  a  vendor's  equitable  lien.  Four 
of  the  defendants  were  minors,  sued  as  heirs  of  their  deceased 
mother ;  and  according  to  the  allegations,  two  were  over  and 
two  under  the  age  of  fourteen  years.  Their  father,  Mar- 
cellus  E.  Mclutosh,  was  living,  and  was  sued  as  a  co-defend- 
ant with  them  ;  and  it  is  not  alleged,  nor  does  it  in  any  way 
appear,  that  his  interest  in  the  subject  of  the  suit  was  ad- 
verse to  theirs.  In  these  circumstances,  the  23d  rule  of  prac- 
tice in  the  Courts  of  Chaucery  required,  that  service  of  pro- 
cess to  make  the  minors  parties  defendant,  whether  over  or 

(16) 


242  SUPREME  COURT  LOeo.  Term, 

[Mcintosh  V.  Atkinson.] 

under  fourteen  years  of  age,  should  be  made  upon  the  father. 
But,  in  respect  of  the  two  elder  of  the  minors,  this  was  not 
done.  The  process  to  bring  them  in  was  served  upon  them 
personally.  This  was  "  unauthorized,  and  was  not  sufficient 
to  bring  them  before  the  court." — Strange,  adrn'r,  v.  Rogers 
et  al,  in  MS.;  Hodges  v.  Wise,  16  Ala.  509.  The  sheriff's 
return  shows,  that  the  summons  was  executed  by  serving  a 
copy  on  the  father,  "  both  personally,  and  as  administrator, 
and  also  as  parent "  of  the  two  minors  under  fourteen  years 
of  age  ;  but,  as  to  the  other  two  minors,  copies  were  served 
on  them,  personally.  According  to  the  decisions,  they  were, 
therefore,  not  so  made  parties  as  to  be  bound  by  a  decree 
against  them,  upon  an  appeal  from  it  to  this  court.  See, 
also,  Sanders  v.  Godley,  23  Ala.  473  ;  Clark  v.  Gilmer,  28 
Ala.  205. 

Until  brought  into  court,  guardians  ad  litem  could  not 
properly  be  appointed  for  the  minors.  Such  an  appoint- 
ment, if  made,  "  being  irregular,  the  subsequent  proceedings 
and  decree,  by  which  infants  are  divested  of  title  to  land, 
cannot  be  sustained." — Clark  v.  Gilmer,  28  Ala.  266  ;  Bondu- 
rant  v.  Sibley's  Heirs,  37  Ala.  365. 

In  the  transcript  appears  a  notice,  dated  two  days  after 
the  service  of, the  subpoena,  or  summons,  from  the  register 
to  one  BragaW,  informing  him  "  that,  by  an  order  of  the 
Chancery  Court,"  in  which  the  cause  was  pending,,  he  had 
been  appointed  "  guardian  ad  litem  to  protect  the  interest " 
of  all  the  minor  defendants  ;  which  he,  in  writing,  at  the  foot 
of  the  notice,  consents  to  do.  But  the  record  does  not  show 
any  such  order  of  appointment ;  nor  does  it  appear  that  Bra- 
gaw  did,  in  fact,  ever  file  any  answer,  or  do  any  other  act,  or 
procure  any  to  be  done,  as  guardian  ad  litem,  in  the  cause, 
for  the  benefit  of  the  minors.  They  were  not,  therefore,  de- 
fended according  to  law  at  all. 

These  irregularities  were,  doubtless,  overlooked  in  the 
Chancery  Court,  because  solicitors  for  the  adult  defendants 
(selected  probably  by  the  father  of  the  minors),  in  defending 
them,  both  really  and  professedly  defended  the  minors  also. 
The  demurrers  and  answer  to  the  bill  both  begin  with  the 
words,  "  and  now  come  all  the  defendants,"  &c.  But  these 
pleadings  were  signed  by  the  solicitors  only,  and  were  not, 
and  did  not  purport  to  be,  filed  at  the  instance,  or  by  author- 
ity of  any  one  as  guardian.     And  "  it  is  well  settled,  that  an 

infant  cannot  appoint  an  attorney '  It  is,'  says 

Chancellor  Kent,  '  against  the  course  and  order  of  the  court, 
to  permit  the  infant  to  act  by  solicitor,  and  not  conducive  to 
the  rights  of  the  parties.  Infants  should  act  under  the  ad- 
vice and  discretion  of  their  next  friend,  or  guardian ;  and  the 
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opposite  party  has,  in  such  case,  a  responsible  party  for 
costs.'  Infants  are  not  supposed  to  be  aole  to  act  with  dis- 
cretion."— Cook  V.  Adams,  27  Ala.  295. 

For  the  errors  indicated,  the  decree  must  be  reversed,  and 
the  cause  be  remanded. 


Loeb  &  Brother  v.  Peters  &  Brother. 

Ti'ial  of  Right  of  Property  in  Booces  of  Tobacco. 

1.  Righi  of  .itoppofje  in  transitu  — The  seller  of  goods  may  stop  them  in  tran- 
situ, on  acconnt  of  the  insolvency  of  the  purchaser,  not  only  when  snch  insolv- 
ency occarred  after  the  sale,  but  also  when,  though  existing  before,  it  was  not 
discovered  until  after  the  sale. 

2.  Same;  when  lost. — The  right  of  stoppage  by  the  seller  is  lost,  when, 
before  it  is  exercised,  the  purchaser  has  sold  the  goods,  and  indorsed  the  bill 
of  lading,  to  a  sub-purchaser  for  value  in  good  faith. 

3.  Same;  evide7ice  of  want  of  good  faith  by  suh-purchaser. — That  the  sub- 
purchaser, when  he  took  a  transfer  of  the  bill  of  lading  for  the  goods,  had 
knowledge  of  the  original  purchaser's  insolvency,  is  a  fact  tending  to  show 
that  he  did  not  purchase  in  good  faith,  and  is  admissible  for  that  purpose  in  a 
contest  with  the  original  vendor.  * 

4.  Statements  of  party  as  witness  in  another  suit — Statements  made  by  a 
witness  while  testifying,  relative  to  a  material  matter  in  issue  in  another  suit 
to  which  he  is  a  party,  as  showing  his  knowledge  of  the  insolvency  of  another 
person,  may  be  proved  against  Mm  in  that  suit  vrithont  calling  him  as  a  wit- 
ness. 

5.  Proof  oj  insolvency. — Judgments  confessed  by  the  original  purchaser, 
before  the  goods  have  reached  their  destination,  and  executions  levied  on  his 
property  the  day  alter  their  rendition,  tend  to  prove  his  insolvency,  and  are 
admissible  evidence  for  that  purpose. 

6.  Who  is  purchaser  for  valudble  consideration. — The  transfer  of  the  bill  of 
lading  by  the  purchaser  of  the  goods,  as  collateral  security  for  a  pre-existing 
debt,  without  any  new  consideration,  does  not  constitute  the  assignee  a  pur- 
chaser for  valuable  consideration. 

Appem.  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  J.  Q.  Smith. 

This  was  a  statutory  trial  of  the  right  of  property  in  twenty- 
five  boxes  of  tobacco,  between  J.  M.  Peters  &  Brother,  of 
Virginia,  as  plaintiffs,  and  J.  Loeb  <fe  Brother,  of  Montgomery, 
as  claimants.  The  plaintiffs  had  sold  the  tobacco  to  M. 
Munter  &  Brother,  of  Montgomery,  and,  in  the  exercise  of 
the  right  of  stoppage  in  transitu,  had  claimed  and  demanded 
them  of  the  carrier,  the  South  <fe  North  Alabama  Railroad 
Company,  in  whose  possession  the  boxes  were,  and  brought 
an  action  of  detinue  to  recover  them.  Loeb  &  Brother, 
claiming  under  a  purchase  from  Munter  &  Brother,  inter- 
posed a  claim  to  the  tobacco,  made  the  necessary  affidavit, 
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and  gave  bond  for  the  trial  of  the  right  of  property ;  and  an 
issue  was  thereupon  made  up  between  them  and  the  plain- 
tiffs, as  the  statute  directs.  The  facts  are  thus  stated  in  the 
bill  of  exceptions : 

'*  The  plaintiffs  resided  in  Liberty,  Virginia,  and  Munter  & 
Brother  in  Montgomery,  Alabama.  On  or  about  December 
13th,  1878,  by  order  of  Munter  &  Brother,  plaintiffs  shipped 
to  them  twenty- five  boxes  of  tobacco,  sold  by  them  to  said 
Munter  &  Brother ;  and  on  that  day  a  bill  of  lading  for  said 
tobacco  was  issued  by  a  railroad  company,  and  sent  to  Mun- 
ter &  Brother  at  Montgomery.  The  proof  was,  that  on  the. 
17th  December,  1878,  five  days  before  the  arrival  of  the 
tobacco,  Munter  &  Brother  sold  it  to  Loeb  &  Brother,  the 
claimants,  and  at  the  same  time  transferred  to  them  in  writ- 
ing the  said  bill  of  lading ;  and  the  only  consideration  of  said 
sale  and  transfer  was  a  debt,  which  was  then,  and  had  been 
for  some  time,  due  to  said  Loeb  &  Brother  by  said  Munter  & 
Brother,  and  which  was  credited  with  the  price  at  which  tlie 
tobacco  was  sold.  After  said  sale,  and  before  the  delivery 
of  the  tobacco  to  the  claimants,  or  to  the  consignees,  to- wit : 
on  the  morning  of  December  23,  1878,  plaintiffs  gave  notice 
to  the  South  &  North  Alabama  Railroad  Company,  the  com- 
mon carrier  in  whose  possession  the  tobacco  was,  not  to 
deliver  it  to  the  consignees,  on  the  ground  that  the  purchase- 
money  had  not  been  paid,  and  said  Munter  &  Brother,  the 
consignees,  were  insolvent.  In  said  notice,  plaintiffs  ten- 
dered to  said  common  carrier  the  freight  due  on  said  tobacco, 
and  demanded  the  same ;  which  demand  being  refused  by 
the  said  carrier,  the  plaintiffs  thereupon  brought  suit,  and 
the  said  tobacco  was  seized  under  a  writ  in  detinue,  on  said 
23d  December,  1878,  by  the  sheriff  of  Montgomery  county, 
while  it  was  still  in  the  possession  of  the  said  carrier,  and 
before  any  delivery  thereof.;  and  thereupon  Loeb  &  Brother 
interposed  a  claim  under  the  statute.  It  was  admitted  that 
the  plaintiffs  had  never  been  paid  anything  for  the  tobacco ; 
and  there  was  proof  tending  to  show  that  said  Munter  & 
Brother  were  insolvent  when  said  tobacco  was  bought  by 
them,  and  continued  so  to  be,  and  were  insolvent  when  said 
notice  was  given  to  the  carrier,  and  when  the  tobacco  was 
seized  ;  and  that  the  claimants  knew,  or  ought  to  have  known 
these  facts,  when  they  purchased  said  tobacco.  It  was 
proved  that  said  Munter  &  Brother,  two  days  after  the  sale 
of  said  tobacco,  on  the  19th  December,  1878,  confessed  judg- 
ments in  the  Circuit  Court  of  Montgomery,  in  favor  of  Leh- 
man, Durr  <fe  Co.,  for  $4,850,  and  in  favor  of  another  creditor 
for  more  than  $2,000 ;  and  M.  Munter,  one  of  said  firm,  swore 
that  said  judgments  were  confessed  in  order  to  give  said 
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creditors  a  preference.  It  was  in  proof,  also,  that  said  Mun- 
ter  &  Brother's  stock  in  trade  was  levied  on  bj  the  sheriff  of 
Montgomery  county  on  the  20th  December,  1878,  and  their 
store  closed.  To  admission  of  which  evidence  claimants 
objected,  but  the  evidence  was  admitted ;  and  they  excepted. 

"  In  another  case,  in  which  Loeb  &  Brother  were  defend- 
ants, and  other  parties  were  plaintiffs,  involving  other  and 
different  matters,  with  which  plaintiffs  in  this  case  had  no 
concern,  but  involving  a  transaction  between  claimants  and 
said  Munter  &  Brother,  one  of  the  claimants  in  this  case, 
who  was  one  of  the  defendants  in  the  case  referred  to,  was 
examined  as  a  witness ;  and  on  this  trial,  a  witness  was  asked, 
what  said  claimant  swore  to  on  that  trial.  The  claimants 
objected  to  this  question,  because  it  was  illegal,  and  because 
it  was  irrelevant,  and  because  no  predicate  had  been  laid  to 
authorize  such  question.  But,  after  plaintiffs'  counsel  had 
stated,  that  he  expected  to  prove  by  said  witness  that  said 
claimant  had  sworn  to  facts  on  that  trial,  which  showed,  or 
tended  to  show,  that  said  Loeb  &  Brother  had  notice  of  the 
insolvency  of  Munter  &  Brother  at  the  time  of  the  purchase  of 
said  tobacco,  the  court  allowed  the  question  to  be  asked; 
and  to  tliis  action  of  the  court  the  claimants  excepted." 

"  The  court  gave  a  general  charge  to  the  jury,  to  which  no 
exception  was  taken  by  claimants  ;  and  by  the  request  of  the 
plaintiffs,  in  writing,  instructed  the  jury  as  follows :  1 .  *  In 
order  to  constitute  Loeb  &  Brother  purchasers  in  good  faith 
of  the  tobacco  in  controversy,  they  must  have  bought  it 
withoul  knowledge,  either  actual  or  constructive,  of  the  insolv- 
ency of  Munter  &  Brother ;  and  if,  at  the  time  they  pur- 
chased, they  knew  that  Munter  &  Brother  were  insolvent,  or 
the  circumstances  known  to  them  were  such  as  ought  reason- 
ably to  have  excited  their  suspicions,  and  led  them  to  inquire, 
then  they  are  not  purchasers  in  good  faith,  within  the  mean- 
ing of  the  law.'  2.  '  It  is  not  necessary  in  this  case,  in  order 
to  defeat  the  claim  of  Loeb  &  Brother,  that  the  proof  should 
show  that  they  had  actual  knowledge  of  the  insolvency  of 
Munter  &  Brother  at  the  time  of  their  purchase ;  but  it  is 
sufficient  to  prove  that  the  circumstances  known  to  them 
were  such  as  ought  reasonably  to  have  excited  their  suspi- 
cions, and  led  them  to  inquire  as  to  the  solvency  of  Munter  & 
Brother.'  3.  *In  order  to  entitle  Loeb  &  Brother  to  the 
tobacco  in  controversy,  they  must  be  purchasers  for  value, 
and  also  without  notice,  actual  or  constructive,  of  Munter  <fe 
Brother's  insolvency.'  And  to  each  of  said  charges  the 
claimants  duly  excepted." 

The  charges  given  to  the  jury,  and  the  rulings  of  the  court 
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on  the  evidence,  to  which,  as  above  stated,  exceptions  were 
reserved,  are  now  assigned  as  error. 

Sayrb  &  Graves,  for  appellants.— 1.  The  court  erred  in 
allowing  a  witness  to  prove  what  one  of  the  claimants  swore 
on  a  former  trial,  between  Loeb  <fe  Brother  and  other  parties. 
Loeb  was  a  competent  witness ;  and  if  the  evidence  was  legal, 
he  ought  to  have  been  questioned  as  to  his  former  testimony, 
and  allowed  an  opportunity  to  explain  what  he  did  say.  A 
witness  can  not  be  impeached  by  proof  of  former  statements 
or  declarations,  without  first  giving  him  an  opportunity  to 
explain.  But  the  testimony  itself  was  illegal.  The  case  was 
between  different  parties,  and  it  was  not  shown  what  the 
issues  were.  The  question  was  improper  in  form,  and  called 
for  all  the  supposed  testimony,  without  regard  to  its  relevan- 
cy ;  and  the  statement  of  counsel,  as  to  the  legal  conclusion 
he  expected  to  draw  from  it,  does  not  relieve  it  of  objection. 

2.  The  court  erred,  also,  in  admitting  evidence  of  the  con- 
fessed judgments,  and  of  the  levy  of  executions  on  the  stock 
of  goods  of  Munter  &  Brother.  If  knowledge  of  insolvency 
renders  void  a  sale  of  goods  in  transitu,  such  knowledge 
must  exist  at  the  time  of  the  purchase.  The  fact  that  Mun- 
ter &  Brother  confessed  judgments  after  the  sale,  while  it 
may  conduce  to  show  that  they  were  insolvent  two  days 
before,  when  the  sale  was  made,  certainly  does  not  tend  to 
show  that  Loeb  &  Brother  knew  it. 

3.  The  charges  given,  to  which  exceptions  were  reserved, 
are  erroneous.  They  make  the  validity  of  the  purchase  by 
Loeb  &  Brother  depend  upon  their  knowledge  of  the  insolv- 
ency of  Munter  &  Brother ;  while  the  true  test  is,  that  the 
purchase  is  void  as  against  the  consignor,  when  its  object  is 
to  assist  the  consignee  in  avoiding  payment  to  him.- — Cum- 
ming  v.  Brown,  8  East,  513  ;  Lee  v.  Kimball,  49  Maine,  174 ; 
Crawford  v.  Kirlcsey,  55  Ala.  293.  There  is  no  evidence 
whatever  that  Loeb  &  Brother  had  any  knowledge  that  the 
tobacco  was  not  paid  for,  or  even  had  any  reason  to  suppose 
that  it  was  not  paid  for.  Possession  of  the  bill  of  lading  is 
-prima  facie  evidence  of  title,  and  the  question  is  never  asked 
whether  the  holder  has  paid  for  the  goods.  This  is  the 
common  practice  in  the  commercial  world,  as  the  court  judi- 
cially knows,  and  thousands  of  similar  transactions  occur 
every  day.  That  the  consignee  of  the  goods  is  largely 
indebted,  is  no  evidence  that  he  does  not  intend  to  pay  his 
debts.  Many  men  are  engaged  in  business,  whose  credit  is 
beyond  question,  and  who  pay  their  debts  with  punctuality, 
while  they  are  beyond  the  reach  of  legal  process. —  Winsloiu 
V.  Norton,  29  Maine,  421.     When  the  purchaser  is  insolvent 

Vol.  lxui. 
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at  the  time  of  the  sale,  as  the  evidence  here  tended  to  show 
was  the  fact,  the  seller  takes  the  risk  upon  himself,  and  can 
not  afterwards  assert  the  right  of  stoppage  in  transitu. — Bog- 
ers  V.  Thomas,  20  Conn.  53. 

L.  A.  Shaver,  contra. — 1.  The  right  of  stoppage  in  transitu 
can  only  be  defeated  by  a  transfer  of  the  bill  of  lading  to  a 
bona  fide  purchaser  for  value. — Benjamin  on  Sales,  2d  ed., 
719-20 ;  Waite's  Actions  and  Defenses,  voL  5,  p.  616,  and 
authorities  there  cited. 

2.  A  purchaser  for  valuable  consideration  is  one  who,  at 
the  time,  parts  with  something  of  value — that  is,  advances  a 
new  consideration,  surrenders  some  security,  or  does  some 
other  act  which,  if  the  purchase  were  set  aside,  would  leave 
him  in  a  worse  position  than  he  was  before. — Bigelow  on 
Fraud,  309-10 ;  Wells  v.  Morrow,  38  Ala.  125 ;  Lesa^ssier  v. 
The  Southioestern,  2  Woods,  C.  C.  35 ;  Rodgers  v.  D'Escomptej 
Law  Kep.  2  P.  C.  393  ;  Harris  v.  Pratt,  17  N.  Y.  249  ;  Ben- 
jamin on  Sales,  2d  ed.,  689,  723.  The  proof  is  conclusive 
that  the  claimants  are  not  purchasers  for  value,  as  defined 
by  these  authorities ;  and  there  is  no  conflict  in  the  evidence 
on  this  point.  Not  being  such  purchasers,  they  were  not 
entitled  to  recover,  and  were  not  injured  by  any  of  the  adverse 
rulings  of  the  court,  even  if  erroneous. 

3.  Nor  were  they  bona  fide  purchasers,  if,  at  the  time  of 
their  purchase,  they  had  knowledge  of  the  insolvency  of 
Munter  &  Brother,  or  of  any  facts  sufficient  to  put  them  on 
inquiry. —  Wright  v.  Campbell,  4  Burr.  2046;  Benjamin  on 
Sales,  723 ;  4  Camp.  31 ;  Pringle  v.  Phillips,  5  Sandf.  157. 

4.  The  right  of  stoppage  in  transitu  extends  to  all  cases  of 
insolvency,  "whether  existing  at  the  time  of  the  sale,  or 
occurring  at  any  time  before  the  actual  delivery  of  the  gopds." 
Waite's  Actions  and  Defenses,  vol.  5,  p.  613,  and  authorities 
there  cited. 

5.  There  was  no  attempt  to  impeach  the  witness  Loeb. 
The  issue  was,  knowledge  of  insolvency  vel  nori ;  and  the 
evidence  was  relevant  to  that  issue.  The  other  exception  to 
the  admission  of  evidence  — "  to  which  evidence  claimants 
objected" — is  too  general  and  indefinite,  and  embraces 
evidence  which  is  unobjectionable ;  and  if  any  part  of  it 
was  admissible,  there  was  no  error  in  overruling  the  objec- 
tion. 

MANNING,  J. — Munter  &  Brother,  being  largely  in  debt, 
and  insolvent,  by  an  order  requesting  shipment  to  them, 
bought  of  plaintiffs,  J.  M.  Peters  &  Brother,  of  Virginia, 
twenty-five  boxes  of  tobacco  ;  which  they  accordingly  sent 
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as  directed,  to  Munter  &  Brother,  at  Montgomery,  Alabama, 
by  railroad,  forwarding  to  them  by  mail  a  bill  of  lading  there- 
for. On  receipt  of  this,  several  days  before  the  boxes  arrived, 
Munter  &  Brother  indorsed  it,  and  transferred  their  right  to 
the  goods  to  J.  Loeb  &  Brother,  who  gave  them  credit  for 
the  same,  on  a  debt  past  due,  which  Munter  &  Brother  owed 
them.  There  was  no  other  consideration  for  this  transfer . 
Soon  afterwards,  Peters  &  Brother,  being  informed  of  the 
insolvency  of  Munter  &  Brother,  and  claiming  the  right  to 
stop  the  tobacco  in  transitu,  demanded  it  of  the  carrier,  the 
South  &  North  Alabama  Railroad  Company,  and  sued  the 
same  in  detinue  for  it,  having  first  oflfered  to  pay  the  freight 
money.  Loeb  &  Brother  intervened  as  claimants,  and  there- 
by obtained  possession  of  the  goods.  Whereupon,  the  suit 
was  prosecuted  against  them,  to  a  verdict  and  judgment  in 
favor  of  Peters  &  Brother,  from  which  Loeb  &  Brother  have 
appealed  to  this  court. 

We  do  not  concur  in  the  opinion  expressed  in  Rogers  v. 
Thomas  (20  Conn.  54),  that  a  vendor  of  goods,  in  transit  to 
an  insolvent  vendee,  can  not  stop  them  on  the  way,  before 
delivery,  unless  the  Id  solvency  of  the  vendee  occurred  after 
the  sale  to  him  of  the  goods.  We  think,  with  the  Supreme 
Court  of  Ohio,  that  the  vendor  may  stop  the  goods  upon  a 
subsequent  discovery  of  insolvency  existing  at  the  time  of  the 
sale,  as  well  as  upon  a  subsequent  insolvency.  If  there  be  a 
want  of  ability  to  pay,  it  can  make  no  difference,  in  justice 
or  goo.d  sense,  whether  it  was  produced  by  causes,  or  shown 
by  acts,  at  a  period  before  or  after  the  sale. — Benedict  v. 
Schiettic,  12  Ohio  St.  515 ;  Reynolds  v.  Boston  &  M.  R.  R.  Co., 
43  N.  H.  589 ;  O'Brien  v.  Norris,  1 6  Md.  122 ;  Blum  v.  Marks, 
21  La.  Ann.  268.  The  best  definition  of  the  right  which  we 
have  seen,  is  that  in  Parsons's  Mercantile  Law,  as  follows  : 
"A  seller,  who  has  sent  goods  to  a  buyer  at  a  distance,  and, 
after  sending  them,  finds  that  the  buyer  is  insolvent,  may 
stop  the  goods  at  any  time  before  they  reach  the  buyer.  His 
right  to  do  this  is  called  the  right  of  stoppage  in  transitu" — 
Chap  X,  p.  60. 

If,  before  this  right  is  exercised,  the  buyer  sells  the  goods, 
and  indorses  the  bill  of  lading  for  them  to  a  purchaser  in 
good  faith,  and  for  value,  the  right  of  the  first  vendor  to 
retake  them  is  extinguished. — LicJcbarron  v.  Mason,  1  Smith's 
Lead.  Cases,  388.  Evidence,  therefore,  that  Loeb  &  Brother 
knew,  when  they  took  a  transfer  of  the  bill  of  lading,  that 
Munter  &  Brother  were  insolvent,  was  relevant  and  proper  to 
show,  in  connection  with  other  testimony,  that  Loeb  &  Brother 
were  not  bona  fide  purchasers.  And  there  was  no  error  in 
permitting  a  witness  to  testify  what  one  of  that  firqa  had 

Vol.  lxtit. 
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previously  said,  tending  to  show  such  knowledge,  when  he 
was  giving  evidence  in  another  cause.  Stafements  and  dec- 
larations, relevant  to  the  matter  in  hand,  which  have  been 
made  by  a  party  to  a  cause,  may  be  proved  against  him, 
without  his  adversary  being  compelled  to  use  such  party  as 
a  witness  in  a  suit  in  which  he  is  interested. 

The  two  judgments  against  Munter  &  Brother,  in  favor  of 
creditors,  confessed  by  the  former  before  the  tobacco  had 
reached  its  destination,  and  the  seizure  upon  execution  the 
next  day  of  property  of  Munter  &  Brother,  by  the  sheriflf, 
tended  to  prove  their  insolvency ;  and  the  evidence  of  those 
facts  was,  therefore,  properly  admitted. 

The  transfer  of  a  bill  of  lading,  as  a  collateral  to  previous 
obligations,  without  anything  advanced,  given  up,  or  lost  on 
the  part  of  the  transferree,  does  not  constitute  such  an 
assignment  as  will  preclude  the  vendor  from  exercising  the 
right  of  stoppage  iii  transitu.  Said  Bradley,  Circuit  Justice, 
in  Lesassier  v.  The  Southivestern,  2  Woods,  35 :  "  Nothing 
short  of  a  bona  fide  sale  of  the  goods  for  value,  or  the  pos- 
session of  them  by  tlie  vendee,  can  defeat  the  vendor's  right 
of  stoppage  in  transitu  ;  and  hence  it  has  been  held,  that  an 
assignee  in  trust  for  creditors  of  the  insolvent  vendee  is  not 
a  purchaser  for  value,  and,  consequently,  takes  subject  to  the 
exercise  of  any  right  of  stoppage  in  transitu  which  may  exist 
against  the  assignor. — Harris  v.  Pratt,  17  N.  Y.  249."  Where- 
fore, it  was  held  in  the  latter  case,  that  an  attachment  in 
the  suit  of  the  vendee's  creditor,  of  goods  landed  by  the  car- 
rier upon  a  wharf-boat  at  the  place  of  delivery,  did  not  pre- 
vent the  vendor  from  stopping  them  in  transitu. — See,  also, 
O'Brien  v.  Norris,  1(5  Md.  122  ;  Nayhr  v.  Dennis,  8  Pick.  199; 
Nicholas' V.  Lefeuvre,  2  Bingh.  (N.  C.)  83.  The  doctrine  is 
based  upon  the  plain  reason  of  justice  and  equity,  enuncia- 
ted in  D'Aguila  v.  Lamf)ert  (2  Eden's  Ch.  77),  that  "  one 
man^s  property  should  not  be  applied  to  the  payment  of 
another  man's  debt."  The  right  itself  is  regarded  as  an 
extension  merely  of  the  lien  for  the  price,  which  the  seller  of 
goods  has  on  them  while  remaining  in  his  possession  ;  which 
lien  the  courts  will  not  permit  to  be  superseiled,  before  the 
vendee,  who  has  become  insolvent,  obtains  possession,  unless, 
in  the  meantime,  the  good's  have  been  sold  to  a  person  who, 
in  good  faith,  has  paid  value  for  them,  and  so  would  be  a 
loser  6?/  his  purchase,  if  that  were  held  invalid.  Appellants 
having  only  credited  Munter  «fe  Brother  on  a  debt  previously 
due  from  them,  with  the  price  of  the  tobacco,  have  nothing 
more  to  do,  in  ordet  to  get  even,  than  to  d&bit  them  with  the 
same  sum,  for  the  non-deUvery  of  the  goods  in  consequence 
of  the.defect  in  Munter  &  Brother's  title. 
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The  case  of  Crawford  v.  Kirksey  (55  Ala.  282),  so  much  re- 
lied on  by  appellants,  is  wholly  unlike  this.  The  question  of 
stoppage  in  transitu  was  in  no  way  involved  in  it.  The  con- 
troversy there  was,  whether  a  couveyance  by  a  debtor  in  a 
failing  condition,  of  property  which  was  indisputably  and 
entirely  his,  in  payment  of  a  debt  to  one  of  his  creditors, 
was  not  void  as  to  the  others ;  and  this  court  decided,  that 
the  law  permitted  such  a  preference,  and  that  the  transact 
tion  was  not  fraudulent  in  fact. 

It  results  from  what  we  have  said,  that  there  was  no  error 
in  the  charges  to  the  jury. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


Evans  v,  Welch. 

Statutory  Action  in  Nature  of  Ejectment. 

1.  Abatement  and  revivor  of  action. — By  statutory  provision  (Code,  §  2908), 
no  civil  action  abates  by  the  death  or  other  disability  of  a  party,  plaintiff  or 
defendant,  when  the  cause  of  action  survives;  but  the  action  may  be  revived, 
on  motion,  within  eighteen  mouths  after  the  occurrence  of  the  disability. 

2.  Same,  in  ejectment,  or  statutory  action. — In  ejectment,  or  the  correspond- 
ing statutory  action,  if  the  sole  plaintiff  dies,  or  if  one  of  several  plaintiffs 

_dies,  the  revivor  may  be  in  the  name  of  his  personal  representative  alone,  or 
in  the  names  of  his  heirs  or  devisees,  or  in  the  names  of  both  the  personal 
representative  and  the  heirs  or  devisees,  to  be  determined  by  the  extent  of  the 
recovery  sought — whether  the  land  only,  or  also  damages  accruing  prior  and 
Bubseqnont  to  the  death  of  the  original  plaintiff. 

3.  Limitation  of  revivor;  amendmerd  of  complaint. — In  whatever  form  the 
revivor  is  sought,  it  must  be  made,  or  a  motion  to  revive  must  be  entered, 
within  eighteen  months  after  the  death  of  the  party;  and  if  not  made  within 
that  time,  the  action  abates  as  to  the  interest  of  the  deceased;  and  the  defect 
can  not  be  afterwards  cured  by  an  amendment  of  the  complaint,  bringing  in 
the  parties  on  whom  that  interest  has  devolved. 

4.  When  simple-contract  creditor  viay  come  into  equity. — A  court  of  equity,  in 
the  exercise  of  its  original  jurisdiction,  would  not  interfere  at  the  instance  of 
u  creditor  by  simple  contract  only,  to  set  aside  a  deed  fraudulent  as  to  credit- 
ors, or  to  subject  property  fraudulently  conveyed  by  the  debtor;  but  this  rule 
is  now  changed  by  the  statute  (Code,  §  3886),  which  provides  that  "a  creditor 
without  a  lien  may  file  a  bill  in  chancery  to  subject  to  the  payment  of  his 
dubt  any  property  which  has  been  fraudulently  transferred,  or  attempted  to  be 
fraudulently  conveyed  by  his  debtor." 

5.  Lien  under  creditor's  bill. — On  the  filing  of  such  a  bill  by  a  simple-contract 
creditor,  he  acquires  a  lien  on  the  property  which  he  seeks  to  reach  and  con- 
demn, at  least  from  the  service  ot  process;  and  if  the  suit  is  prosecuted  to  a 
final  decree  without  laches,  this  lien  will  prevail  against  a  purchaser  from 
either  the  debtor  or  his  grantee  pending  the  suit. 

Appeal  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hou.  Geo.  H.  Craig. 
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This  action  was  brought  by  Geo.  Riser,  William  A.  Welch, 
A.  D.  Bell,  M.  L.  Wilson,  and  Martha  Pope,  against  William 
J.  Evans  and  several  other  persons,  who  were  his  tenants,  to 
recover  a  certain  tract  of  land  in  said  county,  with  damages 
for  its  detention  ;  and  was  commenced  on  the  3d  February, 
1874.  The  lands  had  belonged  to  George  C.  Player,  and 
both  parties  claimed  under  him,  by  conveyances  as  follows : 
the  plaintiflfs,  under  a  purchase  by  them  at  a  sale  made  by 
the  register  in  chancery,  pursuant  to  a  decree  rendered  by 
the  Chancery  Court  of  Talladega  at  its  August  term,  1871, 
in  a  suit  to  which  said  George  C.  Player  was  a  party  de- 
fendant, hereinafter  more  particularly  described ;  and  the 
defendant  Evans,  under  a  purchase  at  sheriflf 's  sale  under  ex- 
ecution against  said  Player,  made  on  the  first  Monday  in 
October,  1»70.  This  execution  was  issued  on  the  9th  Au- 
gust, 1870,  on  a  judgment  for  $4  408.97,  which  was  rendered ' 
by  the  Circuit  Court  of  Talladega,  against  said  Player,  in 
favor  of  Agnes  T.  Thrift,  on  the  6th  May,  1869,  in  an  action 
commenced  on  the  5th  March,  1868;  former  executions  on 
said  judgments  having  been  issued  on  the  18th  May,  and  the 
7th  December,  1869.  The  decree  in  the  chancery  cause,  un- 
der which  the  lands  were  sold  by  the  register,  was  rendered 
in  a  cause  in  which  said  Riser,  Welch,  and  Bell,  as  creditors 
of  said  Player,  were  the  complainants,  and  said  Player  and 
Thomas  H.  Reynolds  were  defendants.  The  bill  in  that 
case  was  filed  on  the  1st  March,  1869 ;  and  process  was 
served  on  said  Reynolds  on  the  30th  March,  and  on  Player 
on  the  5th  April,  1869.  The  complainants  were  creditors  of 
said  Player  by  simple  contract  only,  each  holding  his  prom- 
issory notes  past  due ;  and  they  filed  their  bill  in  behalf  of 
themselves  and  such  other  creditors  as  might  come  in,  seek- 
ing to  set  aside,  as  fraudulent  and  void  against  creditors, 
a  mortgage  of  the  lands  here  in  controversy,  executed  by 
said  Player  to  said  Reynolds  on  the  7th  April,  1860 ;  and  to 
enjoin  Reynolds  from  selling  the  lands  under  the  mortgage, 
and  to  have  them  sold  and.  appropriated  to  the  payment  of 
the  debts  due  to  complainants  and  others.  Wilson  and 
Pope,  two  of  the  plaintiffs  in  this  suit,  were  made  parties 
complainant  to  the  bill,  ou  motion,  on  the  10th  August,  1869. 
On  the  10th  August,  1870,  the  chancellor  rendered  a  decree 
in  the  cause,  setting  aside  the  mortgage  to  Reynolds,  on  the 
ground  that  it  was  made  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  the  mortgagor ;  and  it  vi&a  "decreed, 
that  complainants  be,  and  they  are  hereby,  declared  invested 
with  a  lien  on  all  the  property  mentioned  in  said  mortgage, 
for  the  payment,  pro  rata,  of  their  several  claims ;"  and  a 
reference  to  the  register,  as  master,  was  ordered,  to  ascertain 
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and  report  the  amounts  of  the  debts  due  to  the  complain- 
ants respectively.  At  the  August  term,  1871,  the  register's 
report  was  confirmed,  without  objection,  and  he  was  ordered 
to  sell  the  lands  on  the  first  Monday  in  December,  1871; 
and  the  sale  was  accordingly  made,  the  complainants  becom- 
ing the  purchasers,  and  was  duly  confirmed  by  the  chancel- 
lor, at  the  February  term,  1873.  This  was  the  title  shown 
by  the  plaintiifs.  (This  chancery  cause  was  brought  to  this 
court  by  appeal  from  an  interlocutory  decree  overruling  a 
motion  to  dismiss  the  bill  for  want  of  equity;  and  this  court, 
a,ffirmiDg  the  chancellor's  decree,  held  the  mortgage  fraudu- 
lent and  void  as  against  creditors. — See  Reynolds  v.  Welchy 
47  Ala.  200.) 

On  the  trial,  as  the  bill  of  exceptions  shows.,  and  after  the 
commencement  of  the  trial,  the  death  of  George  Riser,  one 
of  the  plaintiffs,  being  suggested,  and  admitted  by  defend- 
ants, "the  plaintiff's'  counsel  then  moved  the  court  for  leave 
to  amend  the  complaint,  by  adding  as  new  parties  plaintiff 
the  heirs-at-law  of  said  George  Riser  ;  to  which  motion  de- 
fendants objected,  on  the  ground  that  more  than  eighteen 
months  had  elapsed  since  the  death  of  said  Riser ;"  and  this 
fact  seems  to  have  been  admitted.  The  court  overruled  the 
defendants'  objection,  and  allowed  the  amendment  as  asked ; 
and  the  defendants  excepted.  Several  other  exceptions  were 
reserved  by  the  defendants,  to  rulings  of  the  court  on  ques- 
tions of  evidence,  but  they  require  no  special  notice. 

In  reference  to  tlae  respective  titles  shown  by  the  parties, 
the  court  charged  the  jury  as  follows  :  "(1.)  If  the  evidence 
satisfies  the  jury  that  the  plaintiffs.  Riser  and  others,  filed 
their  bill  in  the  Chancery  Court  of  this  county,  on  the  1st 
March,  1869,  as  creditors  of  Player,  to  set  aside  a  mortgage 
on  the  lands  here  sued  for,  given  by  Player  to  Reynolds,  and 
for  the  purpose  of  subjecting  said  lands  to  the  satisfaction 
of  their  claims ;  then  Mrs.  Thrift  was  charged  with  notice 
of  the  pendency  of  such  chancery  suit,  on  the  filing  of  the 
bill ;  and  the  filing  of  such  a  bill  would  have  the  effect  to 
invest  the  Chancery  Court  with  the  sole  jurisdiction  and  con- 
trol of  said  property,  so  sought  to  be  subjected,  from  the 
filing  of  the  bill.  (2.)  And  if  a  decree  of  said  Chancery 
Court  was  afterwards  rendered,  setting  aside  said  mortgage 
to  Reynolds,  and  ordering  a  sale  of  said  lands  for  the  satis- 
faction of  said  creditors  ;  and  the  lands  were  sold  under  said 
decree,  and  plaintiff's  became  the  purchasers  at  the  sale,  and 
received  from  the  register  of  the  court  a  deed  to  said  lands ; 
then  they  have  established  such  a  title  as  would  entitle  them 
to  recover  in  this  action  ;  (3.)  the  effect  of  the  register's  deed 
being  to  convey  the  title  of  said  Player  to  plaintiffs  ;  (4.)  and 
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the  effect  of  the  filing  of  said  bill  being  to  create  a  lien  upon 
said  lands,  wliich  would,  if  perfected  by  a  decree  and  sale, 
render  a  purchase  by  a  creditor,  who  obtained  judgment  af- 
ter said  bill  was  filed,  and  bought  at  a  sheriff's  sale  under 
execution  on  such  judgment,  inoperative,  although  the  suit 
brought  by  Mrs.  Thrift  may  nave  been  prior  to  the  filing  of 
said  bill.  (5.)  If  the  creditors  had  filed  no  such  bill ;  or,  if, 
after  filing,  they  had  failed  to  obtain  a  decree,  setting  aside 
said  mortgage,  and  subjecting  said  lands  to  the  payment  of 
their  debts;  then  Evans  would  have  a  good  title,  for  the 
deed  of  the  sheriff,  under  that  state  of  facts,  would  invest 
him  with  the  legal  title  to  the  property.  (6.)  But  a  judg- 
ment obtained,  and  a  sale  of  the  lands  by  the  sherifi',  be- 
tween the  filing  of  the  bill  and  the  rendition  of  the  decree 
subjecting  the  lands  as  before  stated,  would  not  avail  Evans, 
or  vest  him  with  such  a  title  as  would  defeat  the  purchaser 
at  the  register's  sale  of  the  property  ;  (7.)  and  if  there  was 
such  a  decree  and  sale  under  said  bill  so  filed,  and  plaintiffs 
bought  at  the  same,  and  have  the  register's  deed  to  the 
land,  made  at  such  sale,  and  by  ^virtue  thereof ;  then  the 
plaintiffs  are  entitled  to  recover."  To  each  portion  of  this 
charge,  as  indicated. by  the  figures,  the  defendants  reserved 
a  separate  exception  ;  and  they  then  requested  the  court,  in 
writing,  to  charge  the  jury,  "that  if  they  believed  all  the  evi- 
dence in  the  case  the  plaintiffs  have  offered,  they  cannot 
find  a  verdict  for  the  plaintiffs."  The  court  refused  this 
charge,  and  the  defendants  excepted  to  its  refusal. 

The  refusal  of  the  charge  asked,  the  several  portions  of 
the  charge  given,  the  allowance  of  the  amendment  to  the 
complaint,  and  the  several  rulings  on  questions  of  evidence 
to  which  exceptions  were  reserved,  are  now  assigned  as  error. 

John  T.  Heflin,  with  Geo.  W.  Paksons,  for  appellants. 

Taul  Bradford,  contra.    (No  briefs  on  file.) 

BKICKELL,  C.  J. — No  civil  action,  if  the  cause  of  action 
survives,  abates  by  the  death,  or  other  disability  of  the 
plaintiff,  or  of  the  defendant ;  but,  on  motion,  the  same  must, 
within  eighteen  months  after  the  occurrence  of  the  disabil- 
ity, be  revived  against  the  legal  representative  of  the  de- 
ceased, his  successor,  or  the  party  in  interest.  If  the  action 
is  by  or  against  several  jointly,  the  death  of  one  may  be  sug- 
gested, and,  if  the  cause  of  action  permits,  tlie  suit  may  be 
prosecuted  by  or  against  the  survivors. — Code  of  1876, 
§  2908.  The  action  of  ejectment,  or  the  corresponding  statu- 
tory real  action,  may  be  revived,  on  the  death  of  either  plain- 
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tiff  or  defendant.  If  there  is  a  sole  plaintiff,  or  if  there  are 
several  plaintiffs,  the  revivor  may  be  in  the  name  of  the  per- 
sonal representative,  and  of  the  heirs  or  devisees  jointly,  or 
in  the  name  of  either;  depending,  in  some  degree,  on  the 
extent  to  which  it  is  proposed  subsequently  to  prosecute  the 
action.  If  it  is  proposed  to  proceed  for  the  recovery  of  the 
possession,  and  for  damages  accruing  prior  and  subsequent 
to  the  doath  of  the  plaintiff,  the  revivor  must  be  in  the  name 
of  the  personal  representative  alone,  or  in  his  name  jointly 
with  the  heirs  and  devisees.  The  personal  representative 
has  the  exclusive  right  of  recovering  such  damages  as  accrued 
in  the  lifetime  of  the  deceased  plaintiff;  and  of  them  there 
can  be  no  recovery,  unless  he  is  a  party.  He  has,  also,  the 
right  to  intercept  the  entry  and  possession  of  the  heir,  or 
devisee,  and  to  apply  the  rents,  or,  under  the  orders  of  the 
Court  of  Probate,  make  sale  of  the  lands,  for  the  payment  of 
debts,  or  for  distribution ;  and  this  confers  upon  him  the 
right  to  revive  the  action  in  his  own  name,  and  to  prosecute 
it  to  a  final  judgment,  recovering  the  possession,  and,  as  an 
incident,  the  rents  accruing  prior  and  subsequent  to  the 
death  of  his  testator,  or  intestate.  This  right  he  is  not 
bound  to  exercise — he  may  not  intervene  at  all,  or  he  may 
intervene  only  to  recover  the  rents  accruing  prior  to  the 
death  of  his  testator  or  intestate.  In  either  event,  the  heirs 
or  devisees  may  be  made  parties  plaintiff.^ — Ex  parte  Swan, 
23  Ala.  192 ;  State  v.  Nabors,  7  Ala.  459 ;  Rowland  v.  Ladiga, 
21  Ala.  9. 

In  whatever  right,  and  by  the  introduction  of  whatever 
parties,  it  is  proposed  to  cure  the  abatement,  the  revivor,  or 
the  making  a  motion  to  revive,  must  be  made  within  eighteen 
months  after  the  occurrence  of  the  disability.  The  statute 
is  mandatory,  and  the  right  is  barred,  if  it  is  not  asserted 
within  that  period.— Pope  v.  Irhy,  57  Ala.  105 ;  Brown  v. 
Tatwiler,.  61  Ala.  372.  More  than  eighteen  months  having 
elapsed  after  the  death  of  the  plaintiff,  George  Eiser,  and  no 
suggestion  of  his  death  having  been  made,  no  motion  entered 
for  a  revivor  in  the  name  of  his  personal  representatives,  or 
of  his  heirs  or  devisees,  there  was,  as  to  him,  and  his  rights 
and  interests,  an  abatement  which  could  not  be  cured.  An 
amendment  of  the  complaint,  striking  out  his  name  and  in-' 
serting  the  names  of  his  heirs  as  plaintiffs,  would  not  cure 
it.  The  office  of  an  amendment  of  pleading  is  to  cure  de- 
fects or  omissions,  existing  at  the  institution  of  the  suit. 
That  is  the  period  of  time  to  which  it  refers  generally,  and 
from  which  it  takes  effect.  It  produces  a  change  in  the 
pleading,  plight  and  condition  of  the  suit,  while  a  revivor 
simply  restores  the  cause  to  the  condition  in  which  it  was 
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when  the  abatement  occurred.  The  principle  and  reason  is 
thus  stated  in  1  Bacon's  Abr.  11 :  "Here,  the  general  rule 
to  be  observed  is,  that  whenever  the  death  of  any  party  hap- 
pens pending  the  writ,  and  yet  the  plea  is  in  the  same  con- 
dition as  if  such  party  were  living,  there  such  death  makes 
no  alteration  ;  for,  when  the  death  of  the  parties  makes  no 
change  of  proceedings,  it  would  be  unreasonable  that  the 
surviving  parties  should  make  any  alteration  in  the  writ ; 
for,  if  such  writ  and  process  were  changed,  it  would  set 
rights  but  in  the  same  condition  they  were  in  at  the  death  of 
the  parties;  and  it  would  be  absurd  that  what  made  no 
alteration  should  change  the  writ  and  the  process ;  and  on 
this  rule  all  the  diversities  turn."  Nor  is  it  the  office  of  an 
amendment  of  a  complaint,  in  an  action  at  law,  to  introduce 
parties  who  have  acquired  interests  and  rights  by  mere  suc- 
cession to  the  rights  and  interests  of  the  original  parties. 
This  is  the  office  of  a  revivor ;  and  the  bar  of  the  statute,  as 
to  a  revivor,  cannot  be  avoided  by  resort  to  an  amendment. 
The  Circuit  Court  erred  in  permitting  the  introduction  of  the 
heirs  of  George  Riser,  as  parties  plaintiff,  by  an  amendment 
of  the  complaint. 

A  conveyance,  fraudulent  because  of  an  intent  to  hinder, 
delay,  or  defraud  creditors,  is  valid  between  the  parties,  and 
operative  against  all  the  world,  except  creditors  who  are 
pursuing  legal  remedies  to  compel  the  appropriation  of  the 
property  conveyed  by  it  to  the  satisfaction  of  their  debts. 
Those  only  are  sustaining  immediate  injury  from  it,  and  are 
in  a  condition  to  complain  of  it.  As  against  a  simple-con- 
tract creditor,  it  is  valid ;  and,  in  the  exercise  of  its  original 
jurisdiction,  a  court  of  equity  would  not,  at  his  instance,  in- 
terfere for  its  vacation.  The  mere  fact  that  he  was  a  cred- 
itor, conferred  upon  him  no  particular,  specific  right  or  inter- 
est in  or  to  the  property  of  the  debtor — no  lien,  or  charge 
upon  it,  diminishing  or  embarrassing  the  right  of  alienation. 
Nor  could  it  be  known,  until  his  demand  was  reduced  to 
judgment,  that  he  stood  in  the  relation  of  a  creditor,  or  that 
the  remedies  of  the  law  were  not  adequate.  The  interven- 
tion of  any  court,  at  the  instance  of  a  stranger,  to  avoid  con- 
tracts binding  between  the  parties,  or  which  they  elect  to 
treat  as  binding,  would  be  unwarranted. 

There  were,  however,  two  classes  of  cases  in  wliich  a  court 
of  equity  would  intervene,  for  the  relief  of  judgment  credit- 
ors. The  distinction  between  the  two  was  well  defined ;  the 
ground  of  jurisdiction,  the  character  of  relief  granted,  was 
in  each  essentially  different.  The  rjght  to  the  one  relief 
might  be  lost,  while  the  other  wou'd  remain  unimpaired. 
The  drst  was,  where  the  creditor  sought  to  reach  equitable 
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assets,  or  assets  which  could  not  be  reached  by  any  process 
issuing  on  the  judgment.  In  this  class  of  cases,  the  court 
would  not  intervene,  unless  it  was  shown  that  legal  remedies 
bad  been  exhausted — a  prosecution  of  execution  to  a  return 
of  no  property  found.  Until  then,  the  inadequacy  of  legal 
remedies  would  not  be  apparent,  and  there  could  be  no 
ground  for  invoking  equitable  relief. — 1  brick.  Dig.  §  219, 
655.  The  creditor  obtained  a  lien  by  the  filing  of  the  bill, 
and  was  entitled  to  priority  of  satisfaction  from  the  assets 
sought  to  be  condemned. — Ih.  §§  221-222.  The  other  class 
of  cases  is  when  the  judgment  of  the  creditor,  or  the  execu- 
tion issuing  upon  it,  entitles  him  to  a  lien  upon  the  property, 
real  or  personal,  of  the  debtor,  but  a  conveyance  declared 
fraudulent  and  void  as  to  him  by  the  statute  of  frauds,  in- 
terposes an  obstacle  to  the  full  enforcement  of  the  lien  at 
law.  The  conveyance  is  void,  and  the  creditor  could  sell  un- 
der his  execution  at  law  ;  but  the  conveyance  would  embar- 
rass the  sale,  and  cast  a  cloud  on  the  title  acquired  by  it. 
The  court  intervenes,  to  "render  the  lien  more  available,  by 
pronouncing  the  invalidity  of  the  conveyance,  and  removing 
it  as  a  cloud  from  the  title.  The  filing  of  the  bill  give  the 
creditor  a  lien  on  the  particular  property,  superior  to  any  a 
subsequent  judgment  creditor  could  acquire ;  and  superior 
to  any  title  a  purchaser,  though  bona  fide,  could  obtain  from 
the  debtor. — Dargan  v.  Waring,  11  Ala.  988 ;  1  Brick.  Dig. 
§§215-16-17,655. 

The  statutes  have  enlarged  the  jurisdiction  of  the  court, 
and  equitable  assets  may  now  be  reached  by  a  simple-con- 
tract creditor,  whenever  the  creditor  is  entitled  to  an  attach- 
ment at  law  (Code  of  1876,  §§  3846-3856);  and  "a  creditor 
without  a  lien  may  file  a  bill  in  chancery  to  subject  to  the 
payment  of  liis  debt  any  property  which  has  been  fraudu- 
lently transferred,  or  attempted  to  be  fraudulently  conveyed, 
by  his  debtor."— Code  of  1876,  §  3886.  The  purpose  of  this 
statute,  its  meaning  and  operation,  cannot  be  misappre- 
hended, and  there  is  but  little  room  for  construction  of  it. 
As  to  property  the  debtor  has  fraudulently  conveyed,  or  at- 
tempted to  convey  fraudulently,  the  simple-contract  creditor  is 
clothed  with  the  same  right  to  resort  to  a  court  of  equity,  en- 
titled to  the  same  remedy  and  relief,  to  which  he  or  any  other 
creditor  having  a  lien  was  entitled  before  the  statute.  In 
other  words,  the  necessity  for  a  specific  right,  or  a  lien,  to 
charge  the  property  fraiuhdently  conveyed,  or  attempted  to  be 
fraudulently  conveyed,  is  dispensed  with,  as  a  condition  on 
which  the  jurisdiction  of  the  court  depends.  Though  prior 
to,  and  at  the  time  of  .the  filing  the  bill,  the  creditor  has  no 
lien ;  yet,  when  the  bill  is  filed,  and  process  served,  a  lien  is 

Vol.  lxiii.! 


1879.1  OF  ALABAMA.  257 

[Stow  V.  Lillie.] 

acquired  on  the  property  conveyed,  which  will  prevail  over 
any  subsequent  alienation  by  the  debtor  or  his  grantee,  and 
over  the  claims  of  subsequent  judgment  creditors,  or  of  an 
assignee  in  bankruptcy. — Dargan  v.  Waring^  supra  ;  Sedg- 
wick V.  3Iem;k,  6  Blatchf.  156 ;  Carr  v.  Thorington,  63  N.  C. 
560 ;  Fetter  v.  Cirode,  4  B.  Mon.  482 ;  J^oof^n.  v.  Olark,  23 
Miss,  75 ;  Stcyrm  v.  WaddeU,  2  Sandf.  Ch.  494. 

In  this  case,  each  party  deduces  title  from  Player,  and 
claims  to  be  vested  with  the  legal  estate  in  the  premises, " 
derived  from  him  through  judicial  sales.  The  defendants 
claim  under  a  sheriff's  sale,  made  in  execution  of  a  judg- 
ment rendered  on  the  first  day  of  May,  1869,  near  or  quite  a 
month  after  Welch  and  others  had  obtained  a  lien  on  the 
premises,  by  the  filing  of  the  bill  to  set  aside  as  fraudulent 
the  mortgage  to  Reynolds.  There  was  no  laches  in  the 
prosecution  of  that  suit  to  a  final  decree,  perfecting  the  lien, 
and  condemning  the  premises  to  sale.  The  plaintiffs  are 
purchasers  under  that  decree,  and  have  obtained  a  convey- 
ance from  the  register,  the  sale  to  them  having  been  con- 
firmed by  the  Court  of  Chancery.  That  they  have  the  supe- 
rior title,  is  a  proposition  too  plain  for  argument  The 
maxim  applies,  qui  prior  est  in  tempore,  potior  est  in  jure.  A 
pending  suit  in  equity,  not  collusive,  duly  prosecuted,  oper- 
ates as  a  notice  to  all  the  world ;  and  a  purchaser  during  its 
pendency,  of  the  real  estate  involved,  when  the  purpose  of 
the  suit  is  to  charge  the  estate,  is  affected  and  bound  by  the 
decree,  as  if  he  were  an  actual  party  to  it. — Harris  v.  Garter^ 
S  Stew.  233;  Chaudron  v.  3Iagee,  8  Ala.  570;  Fash  v.  Ravi- 
6ies,  32  Ala.  451. 

We  do  not  deem  it  necessary  to  review  at  length  the  in- 
structions of  the  court  to  the  jury.  They  were  m  substan- 
tial conformity  to  this  view,  and  there  is  no  error  in  them, 
prejudicial  to  the  appellants.  For  the  error  first  noticed, 
the  judgment  must  be  reversed,  and  the  cause  remanded. 


Stow  V.  Lillie. 

Statutory  Action  in  Nature  of  EjedmenL 

1.  Ilomenlmd  exemption;  occMpancj/.— Under  the  constitational  aud  statu- 
tory provisions  which  were  of  force  in  1873^,  actaal  occupancy  was  necessary 
to  support  a  claim  of  homestead  exemption ;  if  the  owner  removed  from  Uie 
premises,  though  under  the  advice  of  a  physieiati,  aad  with  the  declared  in- 
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tention  of  returning,  and  rented  them  out  by  the  year,  the  exemption  was  for" 
feited  and  lost. 

Appeal  from  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  Kabun  S.  Stow  against  Newell 
M.  Thornton,  tenant  in  possession,  to  recover  the  possession 
of  a  house  and  lot  in  the  town  of  Lawrenceville  in  said  coun- 
ty, containing  about  two  acres,  together  with  damages  for  its 
detention ;  and  was  commenced  on  the  8th  February,  1878. 
Mrs.  Mary  F.  Lillie,  widow  of  George  Lillie,  deceased,  was 
made  a  party  defendant,  as  the  landlord  of  tenant  in  posses- 
sion ;  and  she  defended  under  a  claim  of  homestead  exemp- 
tion, while  the  plaintiff  claimed  under  a  sheriff's  deed  and 
purchase  at  execution  sale  against  said  George  Lillie  in  his 
life-time.  On  the  trial,  as  the  bill  of  exceptions  shows,  the 
following  facts  were  agreed  on  and  admitted  : 

"  Judgment  was  rendered  in  the  Circuit  Court  of  Henry,  on 
the  8th  September,  1874,  against  said  George  Lillie,  for  $506, 
on  a  demand  created  on  the  20th  June,  1873 ;  execution  on 
said  judgment  was  issued  on  the  21st  September,  1874,  and 
an  alias  on  the  22d  April,  1875,  which  was  levied  on  the  land 
now  sued  for,  as  the  property  of  said  George  Lillie.  Said 
land,  which  was  not  worth  |2,000,  was  sold  by  the  sheriff 
under  said  alias,  after  due  advertisement,  on  the  5th  July, 
.1875 ;  and  the  plaintiff  became  the  purchaser  at  said  sale, 
and  received  the  sheriff's  deed.  At  the  time  of  said  sale, 
one  Batchelor  was  in  the  actual  possession  of  said  premises, 
holding  in  the  manner  and  under  the  circumstances  herein- 
after named.  George  Lillie  was  the  owner  in  fee  of  said 
premises  for  a  number  of  years  prior  to  1875  ;  was  a  married 
man,  and  the  husband  of  the  defendant  in  this  case,  Mrs. 
Mary  F.  Lillie,  whom-  he  had  married  some  ten  or  fifteen 
years  before,  and  with  whom,  as  his  wife,  he  continued  to 
live  up  to  the  time  of  his  death,  which  occurred  on  the  6th 
February,  1876.  George  Lillie  had  two  children  by  his  said 
wife,  who  were  under  the  age  of  fourteen  years  in  July,  1875, 
and  are  now  living  with  their  said  mother,  and  dependent' 
alone  upon  her  physical  labor  and  exertions  for  support  and 
maintenance.  Said  premises  were  the  actual  homestead  of 
said  George  Lillie,  upon  which  he,  with  his  said  wife  and 
children,  actually  lived  until  about  the  first  of  the  year  1875  ; 
at  and  before  which  time,  he  had  become  in  very  ill  health, 
which  had  rendered  him  very  feeble,  and  debilitated  physi- 
cally, in  so  much  that  he  was  unable  to  carry  on  his  business, 
he  being  a  mechanic,  and  by  which  means  alone  his  family 
was  supported  and  maintained.     About  the  first  of  said  year, 
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1875,  said  Lillie  being  uoder  the  medical  care  of  a  physician, 
who  resided  near  him.  was  advised  by  said  physician  that  a 
change  of  location  from  his  said  residence  was  necessary  to 
the  improvement  of  his  health  ;  and  that  a  change  from  said 
premises  to  Eufaula,  in  said  county,  for  a  change  of  water 
and  treatment  by  physicians  in  Eufaula,  would  greatly  pro- 
mote and  improve  his  health  ;  and  by  said  counsel  and  ad- 
vice of  his  physician,  in  whom  he  had  very  great  confidence, 
and  who  is  justly  held  in  high  esteem  in  his  profession,  said 
Lillie  was  induced  to  move  with  his  family  to  Eufaula  about 
the  first  of  the  year  1875  ;  and  left  said  premises  for  the  pur- 
pose of  benefitting  his  health,  and  with  the  declared  purpose 
and  intention  of  returning,  and  continuing  the  actual  occu- 
pancy of  said  premises  as  his  homestead,  as  soon  as  his 
nealth  should  be  restored,  as  he  expected  it  would  be,  by 
said  change.  After  his  removal  to  Eufaula,  said  Lillie  con- 
tinued to  linger  with  the  disease  he  had  on  going  there,  until 
he  died  with  said  disease. 

"  Before  said  Lillie  actually  left  said  premises,  he  had 
rented  another  place  which  belonged  to  him,  and  which  ad- 
joined said  premises,  to  said  Batchelor,  for  the  year  1875,  at 
the  price  of  $50 ;  and  said  Batchelor  had  taken  possession, 
and  was  residing  on  said  rented  place  with  his  family,  the 
place  having  suitable  buildings  and  conveniences  for  a  resi- 
dence and  farm.  About  the  time  said  Lillie  was  preparing 
to  go  with  his  family  to  Eufaula,  he  rented  the  lot  now  sued 
for  to  one  Couric,  for  $50 ;  but  Couric  failed  to  comply  with 
the  contract,  and  the  same  was  rescinded.  Said  Lillie,  be- 
fore his  removal,  offered  to  rent  the  said  house  and  lot  to  one 
Thornton,  for  S50,  but  Thornton  declined ;  and  Lillie  then 
saw  said  Batchelor,  and  asked  him  to  exchange  houses,  and 
to  take  possession  of  the  house  and  lot  now  sued  for,  at  the 
same  price ;  and  Batchelor  did  so.  Said  Lillie  thereupon 
rented  the  house  vacated  by  said  Batchelor,  for  the  balance 
of  the  year  1875,  to  one  Wilkins.  Under  this  agreement  and 
arrangement,  Batchelor  claimed  to  have  rented  said  house 
and  lot  for  the  balance  of  the  year  1875,  and  so  held  posses- 
sion of  the  same  for  that  time.  Before  the  sale  of  said  house 
and  lot  by  the  sheriff,  said  Lillie  made  and  presented  to  him 
his  claim  in  writing,  in  due  form,  of  the  exemption  of  said 
premises  as  his  homestead ;  but  the  sheriff,  notwithstanding 
the  said  claim  of  exemption,  proceeded  and  sold  said  prem- 
ises, and  plaintiff  became  the  purchaser;  and  the  sheriff's 
said  deed  is  the  only  evidence  of  title  on  which  plaintiff  relies 
in  this  suit.  Neither  George  Lillie  nor  his  family  have  ever 
occupied  the  said  premises,  since  the  early  part  of  the  year 
1875  ;  and  since  the  year  1875,  the  same  has  been  rented  out 
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annually  by  Mrs.  Mary  F.  Lillie,  as  the  widow  of  said  George 
Lillie,  and  she  has  claimed  the  same  as  the  homestead  of  her 
said  husband,  and  as  the  homestead  of  his  family  since  his 
death.  N.  M.  Thornton  is  now  in  actual  occupancy  of  the 
same,  under  conti  act  of  rent  from  Mrs.  Mary  F.  Lillie ;  and 
the  value  of  the  rent  for  the  year  is  $25.  Mrs.  Lillie  and 
her  said  minor  children  own  no  other  land  or  premises  as  a 
homestead. 

"  The  foregoing  being  all  the  evidence,  the  court  charged 
the  jury,  at  the  written  request  of  the  defendant,  if  they  be- 
lieved the  evidence,  they  must  find  for  the  defendant.  The 
plaintiff  excepted  to  this  charge,  and  requested  the  court,  in 
writing,  to  instruct  the  jury,  if  they  believed  the  evidence, 
they  must  find  for  the  plaintiff.  The  court  refused  to  give 
this  charge,  and  the  plaintiff  excepted  to  its  refusal." 

The  charge  given,  and  the  refusal  of  the  charge  asked,  are 
now  assigned  as  error. 

J.  G.  Cowan,  and  John  D.  Roquemore,  for  appellant,  cited 
Raster  v.  McWilliams,  41  Ala.  302 ;  McConneghif  v.  Baxter y 
55  Ala.  379 ;  Shidman,  Goetter  &  Weil  v.  Boyk,  59  Ala.  566. 

D.  M.  Seals,  contra. 

MANNING,  J. — We  are  not  able  to  perceive  any  material 
difference  between  this  case  and  that  of  Shulman,  Goetter  & 
Weil  V.  Boyle  (59  Ala.  566).  The  debt,  to  satisfy  which  the 
property  in  controversy  was  sold,  had  its  origin  in  1873,  and 
was  reduced  to  judgment  in  1874.  The  house  and  lot  of  land 
were  Teased  to  a  third  person  for  the  year  1875,  and  after- 
wards, in  such  a  manner  that  they  were  not  and  could  not  be 
occupied,  during  that  time,  as  the  homestead  of  the  debtor 
or  his  family ;  and  without  being  such  homestead,  the  prop- 
erty was  not  exempt  from  execution.  The  act  of  February 
9th,  1877,  not  having  been  then  passed,  the  case  is  not 
brought  within  its  26th  section,  carried  into  the  Code  of  1876, 
as  section  2843. 

Let  the  judgment  of  the  Circuit  Court  be  reversed,  and 
the  cause  be  remanded. 
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Neely  v.  Henry. 

Action  on  Promissory  Note,  by  Assignee  against.  Maker. 

1.  Liability  of  property  to  paymeni  of  debts. — In  the  absence  of  Btatotory  and 
constitutional  exemptions,  property  of  every  kind,  itnd  every  beneficial  interest 
therein  may  be  subjected  to  the  payment  of  the  owner's  debts  ;  and  property 
subsequently  acquired  is,  under  the  provisions  of  the  Federal  constitution, 
equally  liable  with  that  owned  by  the  debtor  when  the  debt  was  created. 

2.  Waiver  of  exemption. — A  waiver  of  exemptions,  when  intended  to  apply 
only  to  a  part  of  the  property  exempted,  must  specify  the  part  to  which  it  is 
intended  to  apply ;  but,  when  the  waiver  is  of  ail  exemptions,  or  all  claim  of 
exemption,  no  specification  of  the  property  is  necessary. 

3.  Same. — A  waiver  of  all  exemptions,  or  of  all  claim  of  exemption,  by  a 
married  man,  though  not  valid  as  to  the  homestead  without  the  signature  of 
the  wife  (Code,  §§  2847),  will  be  held  valid  and  operative  as  to  the  exemptions 
of  personal  property,  ut  res  magis  vakat  quam  pereal. 

4.  Same. — A  waiver  of  all  exemptions,  incorporated  in  a  promissory  note 
as  a  part  of  its  consideration,  when  not  expressly  limited  to  property  then 
owned  by  the  debtor,  applies  equally  to  property  afterwards  acquired  by  him . 

Appeal  from  the  Circuit  Court  of  Marshall. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Albert  G.  Henry,  against 
John  H.  Neely ;  was  commenced  on  the  4th  August,  1879, 
and  was  founded  on  a  promissory  note,  s^ned  by  the  de- 
fendant, of  which  the  following  is  a  copy  : 

"  $134.34  Guntersville,  Ala.,  January  1st,  1877.  One  day 
after  date,  I  promise  to  pay  A.  G.  Henry  &  Co.  one  hundred 
and  thirty-four  34-100  dollars,  for  value  received ;  and  as 
part  of  the  consideration,  I  hereby  waive  all  and  every  right 
which  I  may  have,  under  the  constitution  and  laws  of  iJa- 
bama,  to  have  any  property  exempt  from  levy  and  sale  under 
legal  process ;  it  being  the  true  intent  and  meaning  of  this 
waiver  of  exemption,  to  subject  my  property  to  the  payment 
of  this  note  in  full,  of  principal  and  interest." 

The  defendant  craved  oyer  of  the  note,  and  filed  five 
special  pleas,  as  follows  :  1.  "  So  far  as  the  alleged  waiver 
of  exemption,  purporting  to  be  embraced  in  said  promissory 
note,  is  concerned,  that  he  is,  and  was  when  he  signed  saia 
note,  a  resident  citizen  of  the  State  of  Alabama,  and  the 
husband  of  a  wife  then  and  now  living ;  that  said  waivei 
relates  to  real  property,  and  is  not  signed  by  his  wife,  and 
attested  by  a  subscribing  witness  ;  and  that  no  property  is 
specified  in  said  instrument,  the  right  to  sell  which  is  waived." 
2.  "  That  the  said  pretended  waiver  of  exemption  is  not  in 


262  SUPEEME  COUKT  [Dec.  Term, 

[Neely  v.  Henry.] 

an  instrument  separate  from  the  promissory  note."  3.  "  That 
no  property  is  specified  in  said  alleged  waiver  of  exemption." 
4.  "  That  he  now  owns  no  property  which  he  owned  at  the 
date  of  the  said  note,  except  one  bedstead  (for  which  he  does 
not  resist  the  rendition  of  an  order  of  sale);  but  he  has  ac- 
quired all  the  property  he  now  owns,  with  said  exception,  and 
with  the  exception  specified  in  the  affidavit  herewith  filed  as 
a  part  of  this  plea,  marked  *  Exhibit  C,'  since  the  execution 
of  the  said  note ;  and  he  says  that  the  said  paper,  sued  on 
in  this  action,  does  not  waive  his  right  to  claim,  as  exempt 
from  sale  by  legal  process,  the  property  thus  acquired."  5. 
"  That  all  the  property  he  now  owns  is  situated  as  stated  in 
the  last  preceding  plea ;  and  that  he  had  no  inchoate  right 
to  any  of  the  same  when  the  said  note  was  executed."  The 
court  sustained  a  demurrer  to  each  of  these  pleas ;  and  the 
cause  was  then  submitted  to  the  jury  on  issue  joined,  but 
upon  what  plea  the  record  does  not  show. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  for 
the  amount  due  on  the  note,  the  court  thereon  rendered  judg- 
ment in  his  favor,  in  the  usual  form.  The  bill  of  exceptions 
then  proceeds  thus  :  "  Plaintiff  now  moves  for  a  judgment,  in 
accordance  with  section  2849  of  the  Code  of  Alabama,  direct- 
ing the  sheriff  to  sell  personal  property  of  the  defendant  that 
is  exempt  from  execution,  for  the  satisfaction  of  said  judg- 
ment ;  and  defendant  objects  to  the  same,  on  the  grounds, 
and  for  the  reasons  specified  and  relied  on  in  his  said  pleas 
filed  in  this  cause.  The  facts  of  the  case  are  agreed  to  be 
the  following:  All  the  property  defendant  now  owns  has 
been  acquired  by  him  since  the  execution  of  the  said  prom- 
issory note,  except  one  bedstead,  the  sale  of  which  is  not 
resisted  under  said  judgment.  Defendant  owns  no  real 
estate.  The  facts  stated  in  the  pleas,  and  in  the  affidavit 
marked  '  Exhibit  C,'  are  agreed  to  be  true.  Thereupon,  the 
court  grants  the  plaintiff's  motion,  and  renders  judgment 
accordingly,  to  which  the  defendant  excepts,"  &c. 

The  several  rulings  of  the  court  on  the  pleadings,  and  the 
judgment,  are  now  assigned  as  error. 

D.  P.  Lewis,  for  appellant. — 1.  The  contract  of  waiver  is 
void,  because  it  does  not  specify  the  part  of  the  debtor's 
property  to  which  it  applies.  This  is  the  requisition  of  the 
statute  (Code,  §  2847),  and  it  is  as  necessary  to  the  validity 
of  the  waiver  as  that  it  should  be  in  writing.  The  waiver  is 
void,  also,  for  uncertainty,  because  it  specifies  no  property 
as  the  subject-matter  to  which  it  relates. — Moore  v.  Smith 
19  Ala.  774 ;  Erivin  v.  Williams,  25  Ala.  236. .  A  specific  per* 
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formance  of  it  could  not  be  enforced,  because  of  its  uncer- 
tainty.— Pomeroy  on  Contracts,  §§  159-60,  and  notes. 

2.  If  the  contract  is  not  void,  a  proper  and  reasonable 
construction  of  it  would  make  it  apply  only  to  the  property 
which  the  debtor  then  owned.  The  laws  of  force  at  the  time 
a  contract  is  made,  enter  into  it,  and  form  part  of  its  stipula- 
tions.—  I  Brick.  Dig.  908,  255;  Sneider  v.  Heidelberg,  45  Ala. 
126 ;  Smith  on  Homestead  Exemptions,  §  15,  and  cases  cited. 
A  grant  shall  not  be  taken  unreasonably  against  the  grantor, 
although  construed  liberally  in  favor  of  the  grantee. — 2  Par- 
sons on  Contracts,  506,  citing  1  Plowden,  161.  As  exemption 
laws  are  construed  liberally  in  favor  of  the  debtor,  it  would 
be  unreasonable  to  construe  a  waiver  of  exemption  strictly 
against  him,  or  to  extend  its  operation  by  construction. 
Besides,  property  must  be  in  esse,  or  at  least  in  process  of 
being  created,  before  it  can  be  the  subject-matter  of  a  con- 
tract.— Cooper  V.  Douglxiss,  44  Barbour,  409 ;  Williams  v. 
Briggs,  23  Amer.  57R  A  creditor  may  lay  hold  of  what  his 
debtor  has  acquired,  but  not  of  his  power  to  acquire ;  and  no 
contract  will  be  construed  to  convey  such  an  oppressive 
right.— 41  N.  Y.  343;  33  N.  Y.  518;  22  N.  Y.  249. 

3.  The  judgment  and  execution,  as  well  as  the  contract, 
must  specify  the  property  which  the  sheriff  is  authorized  to 
sell,  as  in  a  judgment  against  the  separate  estate  of  a  mar- 
ried woman. — Code,  §  2849.  But  the  judgment  here  specifies 
no  property,  and  directs  a  levy  on  all  the  personal  property 
of  the  defendant,  without  limitation  or  restriction,  and  sub- 
jects any  property  he  may  acquire  until  the  debt  is  paid. 
This  is  against  the  policy  of  the  exemption  laws. — 22  N.  Y . 
249. 

Tecs.  H.  "Watts,  contra. — No  question  can  arise  as  to  the 
right  of  a  debtor  to  waive  his  exemptions,  whether  statutory 
or  constitutional.  The  right  of  waiver  is  expressly  providea 
for,  and  is  as  broad  as  the  right  of  exemption.  The  waiver 
in  this  case  is  very  general  in  its  language,  and  shows  an 
intention  to  waive  any  and  every  exemption,  present  or  pros- 
pective. It  could  not  apply  to  or  include  the  homestead, 
nor  was  it  intended  to  do  so ;  but  no  question  of  homestead 
is  involved,  as  the  debtor  had  none,  and  the  judgment  is 
limited  to  personal  property.  It  was  not  necessary  to  spec- 
ify any  particular  property,  as  the  subject  of  the  waiver ;  for 
the  intention  evidently  was  to  waive  the  right  of  exemption 
in  any  and  all  property.  A  specification  of  the  property  is 
necessary  only  when  the  waiver  is  partial. 

BBICKELL,  C.  J. — In  the  absence  of  statutory  or  con- 
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stitutional  exemptions,  the  law  subjects  to  the  payment  of 
debts  any  and  every  beneficial  interest  of  the  debtor  in  prop- 
erty, real  or  personal,  whether  the  interest  is  legal  or  equit- 
able, held  severally,  jointly,  or  in  common  with  others.  Nor 
is  there  any  intendment  that  the  parties  have  in  view  only 
the  property  which  the  debtor  may  own  at  the  time  of  enter- 
ing into  a  contract,  or  to  which  he  may  then  have  an  inchoate 
right.  Subsequently  acquired  property  is  as  liable  to  the 
payment  of  debts,  as  that  the  debtor  may  own  at  the  time  of 
creating  a  debt.  A  State  law,  which  sought  to  release  such 
property  from  liability  for  the  payment  of  past  debts,  would 
impair  the  obligation  of  contracts,  and  violate  the  constitu- 
tion of  the  United  States. — Sturges  v.  Crowninshield,  4 
Wheat.  198 ;  Nelson  v.  McCreary,  60  Ala.  301. 

The  constitution  makes  liberal  exemptions  of  property, 
real  and  personal,  from  liability  for  the  payment  of  debts,  but 
declares,  "The  right  of  exemptions,  hereinbefore  secured, 
may  be  waived  by  an  instrument  in  writing ;  and  when  such 
waiver  relates  to  realty,  the  instrument  must  be  signed  by 
both  the  husband  and  the  wife,  and  attested  by  one  witness." 
Statutes  have  been  passed  to  regulate  the  mode  of  waiving, 
and  suits  and  judgments  upon  contracts  as  to  which  the  right 
of  exemption  has  been  waived,  and  are  now  embodied  in  the 
Code,  forming  the  second  chapter  of  part  two,  title  6,  sec- 
tions 2846-50.  It  is  first  provided,  generally,  that  the  claim 
of  exemption  may  be  waived  by  an  instrument  in  writing ; 
secondly,  that  any  person,  entering  into  a  written  contract  to 
perform  service  or  work,  or  to  pay  money  or  property,  may, 
by  stipulation  in  writing,  waive  homestead,  and  other  ex- 
emptions under  the  provisions  of  the  preceding  chapter 
(which  defines  the  extent  of  the  exemptions,  adding  to  those 
made  by  the  constitution),  either  in  whole  or  in  part,  speci- 
fying the  part  to  which  the  waiver  relates  ;  but,  if  the  waiver 
is  by  the  husband,  and  of  the  homestead,  or  any  part  there- 
of, it  is  not  valid  without  the  voluntary  signature  and  assent 
of  the  wife,  &c.  It  is  next  provided,  that  where  the  purpose 
is  to  waive  the  exemption  as  to  personal  property,  if  the  in- 
tention to  waive  is  clearly  expressed,  it  may  be  included  in 
any  instrument  of  writing,  bill  of  exchange,  promissory  note,  or 
contract ;  but,  if  the  waiver  is  of  real  estate,  it  must  be  made 
by  a  separate  instrument  in  writing. 

The  note  on  which  the  present  suit  was  founded,  was 
given  by  a  married  man,  and  contains  this  clause  :  "I  here- 
by waive  all  and  every  right  which  I  may  have,  under  the 
constitution  and  laws  of  Alabama,  to  have  any  property  ex- 
empt from  levy  and  sale  under  legal  process ;  it  being  the 
true  intent  and  meaning  of  this  waiver  of  exemption,  to  sub- 
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ject  my  property  to  the  payment  of  this  note  in  JfuU,  of  prin- 
cipal and  interest."  The  validity  of  this  waiver  is  ques- 
tioned upon  several  grounds  ;  the  first  of  which  is,  that  the 
part  of  the  debtor's  property,  to  which  it  applies,  is  not 
specified.  A  specification  of  the  property  is  necessary,  when 
the  waiver  extends  to  a  part.  It  is  the  right  of  the  debtor  to 
waive  the  exemption  as  to  a  part,  or  as  to  the  whole  of  the 
property.  If  the  waiver  extends  only  to  a  part,  the  part 
must  be  specified,  so  that  the  property  which  becomes  sub- 
ject to  the  payment  of  the  debt,  may  be  identified,  and  dis- 
tinguished from  that  which  is  not  liable.  When  the  waiver 
is  of  all  claim  of  exemption,  as  in  the  present  case,  there  can 
be,  of  course,  no  specification  of  particular  property.  The 
constitution  and  statute  confer  an  unqualified  right  on  the 
debtor,  to  waive  not  only  the  exemption  of  particular  prop- 
erty, but  the  claim  for  the  exemption  of  any  property  which  is 
note,  or  may  be,  exempted  from  sale  on  eocecution  or  other  process. 

It  is  next  insisted,  that  the  waiver  is  not  valid,  because  it 
is  in  terms  broad  enough  to  include  the  homestead,  and  is 
embodied  in  the  promissory  note,  which  is  not  signed  by  the 
wife  of  the  debtor.  A  waiver  of  exemption  is  a  contract,  and 
it  must  be  construed,  and  have  the  operation  and  effect  of 
other  contracts.  As  a  waiver  of  the  claim  to  a  homestead, 
or  other  realty,  the  clause  found  in  the  note  is  without  opera- 
tion or  effect,  not  only  for  the  want  of  the  signature  of  the 
wife,  but  because  the  statute  prescribes  a  separate  instru- 
ment, as  the  only  mode  of  waiving  an  interest  in  lands. 
This,  however,  is  not  a  reason  for  pronouncing  the  waiver 
invalid,  but  a  reason  for  reading  its  general  words  as  in- 
tended by  the  parties  to  operate  only  on  the  claim  of  ex- 
emption of  personal  property.  There  is  no  rule  of  construc- 
tion of  written  instruments,  of  more  general  application,  or 
more  beneficial  in  giving  effect  to  the  intention  of  the  parties, 
than  that  it  shall,  if  possible,  be  so  interpreted  nt  res  magis 
valeat  quam  pereat ;  and  where  a  contract  cannot  operate  in 
the  precise  manner,  or  to  the  full  extent,  intended  by  the  par- 
ties, it  shall,  nevertheless,  be  made  as  far  as  possible  to 
effectuate  that  intention.  The  intention  to  waive  his  claim 
of  exemption,  as  far  as  he  could  do  so  by  a  clause  inserted 
in  a  promissory  note,  is  clearly  expressed.  It  was  doubtless 
on  tlie  faith  of  the  waiver  credit  was  extended  to  him.  The 
purposes  of  justice,  the  intention  of  the  parties,  are  answered 
Dy  simply  interpreting  it  as  a  waiver  of  the  claim  of  ex- 
emption of  personal  property. 

The  waiver  may,  as  in  this  case,  be  broad  enough  in  its 
terms  to  embrace  not  only  property  owned  at  the  time  of 
making  it,  but  subsequently  acquired  property  :  it  may  be  as 
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broad  as  the  right  of  exemption ;  and  that  is  not  limited  to 
property  owned  when  the  debt  is  contracted,  but  attaches  to 
subsequently  acquired  property,  as  ownership  may  vest  in 
the  debtor.  We  have  noticed  the  several  objections  taken 
to  the  validity  of  the  waiver,  and  concur  with  the  Circuit 
Court,  that  they  cannot  be  sustained. 
Let  the  judgment  be  affirmed. 


South  and  North  Ala.  Railroad  Co.  v. 
McLendon. 

Action  for  Damages  against  Railroad  Company. 

1.  Measure  of  damages. — In  an  action  on  the  case  to  recover  damages  for  a 
private  and  personal  injury  caused  by  a  nuisance,  each  day's  continuance  of 
the  nuisance  being  an  independent  cause  of  action,  there  can  be,  generally, 
no  recovery  for  injury  sulfered  after  the  commencement  of  the  suit;  b"t,  when 
the  action  is  brought  for  an  injury  to  the  person,  caused  by  a  negligent  or 
wrongful  act  not  continuous  in  its  nature,  for  which  but  one  action  can  be 
maintained,  the  plaintiif  may  recover  compensation  for  the  disabling  effects 
of  the  injury,  prospective  as  well  as  past. 

2.  Same — In  such  action,  to  recover  damages  for  an  injury  to  the  person, 
the  jury  may,  in  estimating  the  damages,  consider  the  expenses  of  the  cure; 
and  the  proper  cost  of  future  treatment  or  nursing,  when  the  injury  is  perma- 
nent or  irremediable;  and  the  loss  of  time  up  to  the.  verdict;  and  probable 
future  loss,  or  incapacity  to  do  as  profitable  labor  as  before;  and  suffering, 
mental  and  physical,  proximately  caused  by  the  injury 

3.  Exemplary  damages. — In  an  action  against  a  railroad  company,  to  re- 
cover damages  for  personal  injuries  caused  by  the  failure  and  neglect  to  keep 
in  proper  repair  a  bridge  over  a  public  highway,  the  plaintiff  may  recover  ex- 
emplary or  punitive  damages,  if  the  negligence  was  gross;  and  the  degree  of 
negligence  is  a  question  for  the  determination  of  the  jury,  under  proper  in- 
structions from  the  court. 

•^^4.  What  is  negligence. — To  render  a  railroad  company  liable  for  damages, 
-^on  account  of  personal  injuries  caused  by  its  failure  and  neglect  to  keep  in 
repair  a  bridge  across  a  public  highway,  it  is  not  necessary  to  show  that  the 
company  had  kuowl-dge  of  the  defect  in  the  bridge:  it  is  its  duty  to  exercise 
watchful  diligence  in  keeping  the  bridge  in  repair,  and  it  is  chargeable  with 
knowledge  of  every  defect  which  such  diligence  would  have  discovered. 

5.  To  what  plaintiff,  as  loitness,  may  testify — The  plaintiff,  testifying  as  a 
witness  to  her  personal  injuries,  may  state,  "In  consequence  of  loss  of  time, 
and  physical  disability  from  the  injuries,  she  had  been  prevented  from  earn- 
ing money  by  her  labor,  and  had  been  injured  fifty  dollars  within  the  four 
months  next  after  the  fall,  in  consequence  of  the  hurts  caused  by.  the  fall." 
This,  in  substance,  is  an  assertion  that  her  labor  during  that  time"  would  have 
been  worth  fifty  dollars. 

6.  To  what  icitness  may  testify. — The  following  expressions,  used  by  a  wit- 
ness testifying  as  to  the  personal  injuries  received  by  the  plaintiff,  "  though 
awkwardly  expressed  sometimes,  are,  at  most,  conclusions  of  tiict,"  and  are 
not  improperly  allowed:  "  Plaintiff  seemed  to  he  suffering'^  the  day  after  the  in- 
jury; "  she  was  not  able  to  return  home"  on  that  day;  "  was  not  able  to  use  her 
arm  a  large  part  of  the  time  for  several  months;"  "when  she  returned  home," 
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on  the  second  day  after  the  injury,   "she  looked  bad,  and   her  lefl  terist  looked 
like  (he  bone  had  slipped  off  the  joint;"  *'  sLe  uxis  disabled  by  the  fall."  &c. 

7.  Charge  on  facts  conceded. — The  court  may  charge  without  hypothe«is  on 
facts  which  are  conceded:  such  a  charge  is  not  an  invasion  of  the  province 
of  the  jary. 

8.  General  exception  to  charge- — A  general  exception  to  an  entire  cliarge, 
consisting  of  several  distinct  propositions,  mny  be  overruled  entirely:  the 
objectionable  cUase  or  portion  should  be  specified  and  clearly  pointed  out, 
so  tbat  the  attention  of  tbe  court  and  the  opposing  counsel  may  be  drawn  to 
the  supposed  error. 

Appeal  from  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  Wm.  L.  Whitlock. 

This  action  was  brought  by  Mrs.  Sarah  McLendon  against 
the  appellaut,  a  corporation  chartered  under  the  laws  of  Ala- 
bama, to  recover  damages  on  account  of  personal  injuries 
sustained  by  her  while  crossing  a  bridge  on  the  public  road 
between  Calera  and  Elyton,  at  a  place  where  the  track  of  the 
railroad  crossed  the  public  road ;  the  injury  being  caused  by 
the  horse,  which  the  plaintiff  was  riding,  falling  through  the 
rotten  planks  of  the  bridge,  and  throwing  her  heavily  to 
the  ground ;  and  the  defendant  being  bound  to  keep  the 
bridge  in  repair,  it  being  built  across  a  ditch  which  had  been 
dug  to  carry  off  the  water  from  the  side  of  the  railroad. 
The  injury  occurred  on  the  21st  August,  1877  ;  and  the  action 
was  commenced  on  the  5th  January,  1878-  The  record  does 
not  show  what  pleas  were  filed. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
was  examined  as  a  witness  for  herself,  and  thus  testified  : 
"On  the  21st  August,  1877,  she  and  her  daughter,  Mrs.  Sarah 
Moore,  were  riding  on  horseback  along  the  public  road  lead- 
ing from  Calera  to  Elyton,  which  crosses  the  track  of  the 
South  and  North  Alabama  railroad  ;  said  railroad  having 
been  built  across  said  public  road  one  half  mile  north  of  the 
depot  called  Whiting,  which  is  in  Shelby  county.  Plaintiff 
and  Mrs.  Moore  approached  said  railroad  from  the  eastern 
side,  to  cross  at  said  crossing.  At  this  crossing,  there  is  a 
ditch  on  each  side  of  the  railroad,  three  feet  deep,  and  sev- 
eral feet  wide,  which  had  bridges  over  them  covered  with 
plank,  and  which  had  been  dug  by  the  defendant  to  drain 
the  railroad  track  ;  the  bridges  being  built  by  the  defendant 
on  its  right  of  way.  When  plaintiff  and  Mrs.  Moore  ap- 
proached the  bridge  over  the  ditch  on  the  eastern  side  of  the 
railroad,  they  rode  abreast  upon  the  bridge,  and  the  fore-feet 
of  plaintiff's  mare  broke  through  the  bridge,  and  the  fore- 
legs of  the  mare,  up  to  her  breast,  went  through  the  bridge, 
and  her  body  and  nose  struck  the  bridge  ;  ana  the  plaintiff 
was  thrown  from  her.  The  falling  of  the  mare's  feet  through 
the  bridge  was  caused  by  the  breaking  of  the   plank   which 
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formed  the  covering  of  the  bridge,  and  which  was  decayed. 
Witness  did  not  remember  whether  one  plank  broke  entirely, 
its  full  width,  or  whether  two  plank  were  broken  part  of  their 
width.  By  being  thrown  from  the  mare,  plaintiff  was  thrown 
across  the  track  of  the  railroad,  and  struck  the  end  of  the 
bridge  on  the  opposite  side  of  the  road ;  and  her  left  wrist, 
left  arm  and  shoulder,  and  left  side  were  injured  and  bruised, 
her  wrist  and  shoulder  being  dislocated ;  her  face  was  hurt, 
and  she  suffered  great  pain  and  loss  of  sleep,  for  three  or 
four  months,  from  these  injuries.  During  the  time  she  was 
suffering  from  these  injuries,  plaintiff  loas  in  great  fear  that 
her  arm  toould  have  to  be  amputaied."  "During  the  time  she 
was  suffering  from  these  injuries,  she  supposed  that  she  never 
loould  recover  from  the  injuries^  "  Plaintiff  testified,  also, 
that  she  had  suffered  continuously  from  the  injuries,  from  the 
time  she  received  them,  up  to  the  time  of  the  trial,  and  was  suffer- 
ing from  said  injuries  at  the  time  of  the  trial."  "  At  the 
request,  and  under  the  direction  of  her  counsel,  plaintiff 
showed  her  left  lorist  to  the  jury,  and  called  their  attention  to  a 
knot  on  the  left  side  of  the  joint,  indicating  partial  dislocation 
of  the  joint."  "Plaintiff  testified,  also,  that  she  had  been  ma- 
terially injured  by  the  hurts  caused  by  the  fall,  which  ^prevented 
her  from  earning  money  by  her  labor,  as  she  did  before  the  inju- 
ries tvere  received  ;  "  "  that  she  had  been  disabled  by  the  said 
injuries,  so  as  to  make  considerable  difference  between  her  ability 
to  do  labor  before  she  received  the  injuries,  and  her  present  ability 
to  labor: "  "  also,  that  in  consequence  of  loss  of  time,  and  physi- 
cal disability  from  the  injuries  she  had  received,  she  had  been  pre- 
vented from  earning  money  by  her  labor,  and  she  had  been  injured 
fifty  dollars,  within  the  four  months  next  after  her  fall  from  the 
7nare,  by  reason  and  in  consequence  of  the  hurts  caused  by  the 
fall  from  the  mare."  To  the  several  italicized  portions  of 
this  evidence,  the  defendant  objected,  and  reserved  an  excep- 
tion to  the  overruling  of  each  separate  objection. 

Mrs.  Sarah  Moore,  the  plaintiff's  daughter,  who  was  riding 
with  her  at  the  time  the  accident  occurred,  was  examined  as 
a  witness  for  plaintiff",  and  described  the  accident  substan- 
tially as  plaintiff  had  described  it ;  and  she  further  testified 
as  follows:  "  Plaintiff's  left  hand,  wrist,  arm  and  shoulder, 
and  her  left  side,  and  her  face  were  hurt  by  the  fall.  After 
resting  about  an  hour  at  the  bridge,  plaintiff  and  witness 
went  to  Mrs.  GriflSn's  on  the  day  the  acccident  occurred 
(Tuesday),  and  remained  there  during  Wednesday,  and  re- 
turned to  the  residence  of  plaintiff  on  Thursday.  The  plain- 
tiff seemed  to  be  suffering  during  the  time  she  remained  at  Mrs. 
Griffiris."  ^^Plaintiff  tvas  not  able  to  return  from  Mrs.  Griffn's 
on  Wednesday  to  her  own  residence."     "  There  is  quite   a  differ- 
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enxx  in  the  condition  of  the  plaintiff,  be/ore  she/dl  from  the  mare 
at  the  bridge,  and  since  that  time."  "Plaintiff  ivas  not  able  to 
use  her  arm  a.  large  portion  of  the  time,  for  several  montfis  after 
her  said  fall."  To  each  separate  portion  of  this  testimony 
which  is  italicized,  the  defendant  objected,  and  reserved  an 
exception  to  the  overruling  of  each  separate  objection.  Mrs. 
Bailey,  another  witness  for  the  plaintiff,  testified  that,  "when 
plaintiff  returned  from  Mrs.  Griffin's  on  Thursday,  after  fall- 
ing from  the  mare  on  Tuesday,  her  left  wrist  looked  like  the 
bone  had  slipped  off  the  joint;"  also,  "  that  plaintiff,  when  she 
returned  from  Mrs.  Griffin's,  looked  bad; "  also,  "  that  the 
plaintiff  was  disabled  by  the  fall  from  the  mare."  To  each 
separate  portion  of  this  testimony,  as  italicized,  the  defend- 
ant objected,  and  duly  excepted  to  the  overruling  of  each 
objection. 

Thomas  Bailey,  another  witness  for  the  plaintiff,  testified, 
"  that  be  crossed  the  railroad  track  two  or  three  times  a 
week,  for  several  years,  at  the  place  where  the  mare  fell ; 
that  there  was  a  hole  in  the  bridge  on  the  east  side  of  the 
railroad,  for  several  weeks  before  the  21st  August,  1877, 
which  hole  was  sometimes  open,  and  sometimes  closed  by  a 
piece  of  plank  laid  over  it ;  to  which  the  defendant  objected," 
and  duly  excepted  to  the  overruling  of  the  objection.  John 
Ozley,  another  witness  for  the  plaintiff,  who  was  the  over- 
seer of  the  public  road  at  the  crossing  where  the  accident 
occurred,  testified  that,  "  between  the  20th  and  30th  July, 
1877,  there  were  two  holes  in  the  bridge  on  the  east  side  of 
the  railroad,  each  one  being  about  six  inches  in  width  ; " 
to  which  statement  objection  was  made,  and  exception  duly 
reserved  by  the  defendant.  William  McLendon,  another 
witness  for  the  plaintiff,  "  testified  that,  a  few  days  before 

Elaintiff  fell  from  the  mare,  there  was  a  hole  in  the  said 
ridge  three  or  four  feet  long ;"  to  which  statement,  also, 
the  defendant  objected,  and  auly  reserved  an  exception  to 
the  overruling  of  the  objection. 

"The  court  charged  the  jury,  of  its  own  motion,  that  if 
they  attained  the  conclusion  that  the  plaintiff's  mare  fell 
through  the  bridge  ;  and  that  the  bridge  was  on  the  defend- 
ant's right  of  way,  and  was  built  by  defendant ;  and  that 
said  fall  was  caused  by  the  negligence  of  the  defendant  to 
keep  said  bridge  in  a  condition  which  was  safe  to  persons 
travelling  along  the  said  public  dirt  road  ;  and  that  she  was 
thrown  from  her  mare  by  said  fall,  and  was  injured  by  hav- 
ing been  so  thrown  from  her  mare  ;  then  she  was  entitled  to 
recover  a  reasonable  compensation  for  all  the  actual  and 
consequential  damages  which  resulted  from  such  injury  or 
injuries  ;  such  as,  the  expense  of  her  cure,  the  value  of  time 
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lost  by  reason  of  the  injuries,  a  fair  compensation  for  her 
physical  and  mental  suffering  caused  by  the  injuries,  as  well 
as  for  any  permanent  reduction  of  her  ability  to  earn  money, 
so  far  as  the  same  was  caused  by  such  injuries. 

"  The  court  charged  the  jury,  also,  of  its  own  motion,  that 
if  the  plaintiff  was  injured,  and  the  injury  was  caused  by 
the  negligence  of  the  defendant,  then  she  was  entitled  to 
recover  not  only  the  amount  of  damages  which  she  suffered 
prior  to  the  commencement  of  the  suit,  but  also  all  damages 
proceeding  continuously  from  the  injuries  complained  of, 
which  she  has  suffered  up  to  the  trial,  and  which  it  is  reason- 
ably certain  she  will  suffer  in  the  future,  as  a  consequence 
of  said  injuries."  > 

The  defendant  excepted  to  each  of  these  charges  as  given, 
and  requested  the  court  to  give  the  following  charges,  which 
were  in  writing:  1.  "  If  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  is  entitled  to  recover  in  this  action,  then, 
in  estimating  the  damages,  they  can  only  take  into  consider- 
ation the  actual  damages  done  to  plaintiff';  and  she  can  not 
recover  for  vindictive  or  exemplary  damages  in  this  action." 
2.  "  That  to  find  a  verdict  against  the  defendant  in  this  case, 
the  negligence,  if  any,  must  be  brought  home  to  the  defend- 
ant— that  is  to  say,  to  its  president,  directors',  or  general 
superintendent."  3.  "If  the  jury  believe  that  the  defendant 
had  no  knowledge  of  any  deficiency  in  the  crossing  (?)  and 
upon  the  question  whether  or  not  the  defendant  was  negli- 
gent in  not  using  proper  diligence  in  respect  thereto,  and 
that  for  the  want  of  diligence,  or  by  reason  of  such  negli- 
gence, they  were  not  informed  of  the  deficiency  if  there  was 
any — that  the  question  is  one  of  diligence  or  not,  and  the 
defendant  can  be  charged,  if  at  all,  only  on  the  ground  of  its 
own  negligence,  or  want  of  diligence,  and  such  (?)  must  ap- 
pear in  order  to  charge  the  defendant ;  and  unless  such 
knowledge  is  shown,  the  plaintiff  can  not  recover  in  this 
action."  The  court  refused  each  of  these  charges,  and  the 
defendant  duly  excepted  to  their  refusal. 

The  charges  given  by  the  court,  the  refusal  of  the  several 
charges  asked,  and  the  numerous  rulings  on  questions  of  evi- 
dence to  which  exceptions  were  reserved  as  above  stated,  are 
now  assigned  as  error. 

J.  T.  Heflin,  S.  F.  Rice,  and  Thos.  G.  Jones,  for  appellant. 
1.  The  court  erred  in  overruling  the  several  objections  to  the 
plaintiff 's  own  testimony  as  a  witness. — Johnson  v.  The  State, 
17  Ala.  618  ;  Gassenheirtier  v.  The  State,  52  Ala.  317  ;  Oxford 
Iron  Co.  V.  Spradley,  51  Ala.  171 ;  Barhour  County  v.  Horn, 
48  Ala.  566  ;  Polly  v.  McCall,  37  Ala.  30  ;  Herrick  v.  Lapham, 
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10  John.  281 ;  Andrews  &  Brother  v.  Jones,  10  Ala.  460 ; 
Jones  V.  Donnell,  13  Ala.  511 ;  3L  (^  W.  P.  liuilroad  Co.  v. 
Varner,  19  Ala.  185,  and  authorities  cited  in  opinion. 

2.  Whatever  latitude  may  be  aUowed  to  the  plaintiff,  when 
testifying  as  a  witness  to  her  injuries  and  feelings,  other  wit- 
nesses should  have  been  confined  to  a  statement  of  facts ; 
but  their  testimony,  as  admitted  by  the  court,  against  the 
objections  of  the  defendant,  was  either  the  statement  of  a 
conclusion  from  facts,  or  the  expression  of  an  opinion ;  and 
sometimes  a  statement  of  the  very  fact,  or  conclusion,  which 
it  was  the  duty  of  the  jury  to  determine. —  Gassenheimei'  v. 
The  State,  52  Ala.  317 ;  Johnson  v.  The  State,  17  Ala.  618  ; 
Wal1c£r  V.  Walker,  34  Ala.  473 ;  Corhy  v.  The  State,  28  Ala. 
24;  P.  d,  M.  Bank  v.  Borland,  5  Ala." 531 ;  Peake  v.  Stout,  8 
Ala.  647  ;  l^hef stone  v.  Branch  Bank,  9  Ala.  875  ;  Clement  v. 
Cureton,  36  Ala.  120 ;  Nuckolls  v.  Pinkston,  38  Ala.  615 ;  i 
Greenl.  Ev.  §§  98-100 ;  Railroad  Co.  v.    Varner,  19  Ala.  185. 

3.  In  this  action,  prospective  damages  could  not  be  re- 
covered.— Stein  V.  Burden,  24  Ala.  147  ;  Polly  v.  McCall,  37 
Ala.  30  ;  Duncan  v.  3farkley,  1  Harper's  Law,  276. 

4.  Each  of  the  charges  given  by  the  court,  ex  mero  motut, 
invaded  the  province  of  the  jury,  in  assuming  that  the  acci- 
dent occurred  on  a  "  public  dirt  road."  When  the  testimony 
is  oral,  even  though  it  be  clear  and  undisputed,  its  credibility 
must  be  referred  to  the  jury,  and  can  not  be  assumed  by  the 
court. — Stewart  v.  Russell,  38  Ala.  19  ;  McKenzie  v.  Br.  Bank, 
28  Ala.  611 ;  Cw^ley  v.  The  State,  28  Ala.  24  ;  Foust  v.  Yield- 
ing, 28  Ala.  658 ;  Herges  v.  The  State,  30  Ala.  45 ;  Davidson 
V.  Woodruff,  at  present  term.  The  second  aflBrmative  charge 
is  objectionable,  also,  because  it  makes  the  defendant's  lia- 
bility depend  upon  two  questions  of  fact  only,  and  ignores 
every  other  element  of  the  plaintiff's  right  of  recovery. 
Holmes*v.  The  State,  23  Ala.  17 ;  Rowland  v.  Ladiga,  2 1  Ala. 
10.  This  charge  is  errroneous,  also,  in  saying  that  "  all 
damages  proceeding,"  &c.,  may  be  recovered  ;  while  the  law 
says,  that  the  damages  must  be  the  natural  and  proximate 
result  of  the  injury.  The  true  rule  as  to  damages  is  stated 
in  the  case  of  Mihvaukee  dt  St.  Paul  Railroad  Co.  v.  Arms, 
91  U.  S.  E.  495. 

Hargrove  &  Lewis,  and  Wilson  &  Wilson,  contra. — 1.  It 
is  the  duty  of  railroad  companies  to  restore  roads,  bridges, 
Sic,  with  wliich  they  have  interfered,  to  such  condition  as 
will  not  impair  their  usefulness.  -  Shear.  &  Redf.  on  Negli- 
gence, §  452,  notes  1,  2,  3  ;  §§  357-8,  note  2.  Wlien  the  owner 
of  land,  over  which  a  public  road  passes,  digs  a  race-way 
across  the  road,  and  builds  a  bridge  over  it,  he  is  liable  for 
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damages  arising  from  the  imperfection  of  the  bridge. — Waite's 
Actions  and  Defenses,  vol.  1,  p.  732,  and  cases  cited ;  6  Johns. 
90  ;  4  Pick.  341.  When  it  is  the  duty  of  any  person,  or  of 
any  corporation,  to  keep  a  bridge  in  repair,  damages  may  be 
recovered  against  him  or  it  by  any  person  sustaining  inju- 
ries by  the  neglect  of  that  duty. — Waite,  supra,  p.  732.  That 
railroad  companies  are  liable  for  injuries  resulting  from  the 
dangerous  state  of  highways  crossed  by  their  works,  see  Red- 
field  on  Railroads,  vol.  1,  p.  420. 

2.  As  to  damages,  and  the  measure  thereof,  see  Holyoke.  v. 
Grand  T.  P.  Company,  48  N.  H.  541 ;  Sedgwick  on  Damages, 
703.  In  an  action  for  personal  injuries,  caused  by  negli- 
gence, the  plaintiff  can  recover  the  expense  of  his  cure,  and 
a  fair  compensation  for  his  sufferings,  physical  and  mental, 
caused  by  the  injury,  as  well  as  for  any  permanent  reduction 
of  his  capacity  to  earn  money. — Shear.  &  Redf.  on  Negli- 
gence, §  606,  notes  3  and  4,  on  pages  684-5.  The  recovery  is 
not  limited  to  damages  up  to  tbe  commencement  of  the 
action,  but  may  include  damages  up  to  the  rendition  of  the 
verdict,  and  future  damages  which  it  is  reasonably  certain 
that  he  will  suffer.— 76.  §  597,  note  3. 

3.  That  exemplary  damages  may  be  recovered  against  a 
railroad  company,  in  such  an  action  as  this,  see  Field  on 
Damages,  §§  80-85 ;  Goddai'd  v.  Grand  Trunk  Railroad  Co., 
57  Maine,  z02  ;  Ashcraft  v.  Railroad  Co.,  48  Ala.  15  ;  Cooper 
d  MtiRins,   30  Geo.  146  ;  Shear.  &  R.  on  Negligence,  §  600. 

STONE,  J. — An  action  on  the  case  is  the  proper  remedy 
for  a  personal  injury,  not  directly  produced,  but  consequent 
on  the  negligent  conduct  of  another.  It  is  equally  the  remedy 
for  a  nuisance,  causing  individual  wrong,  which  is  the  conse- 
quence of  some  unauthorized  act  or  omission  of  another. 
There  is  this  wide  difference  in  the  two  classes  of  cases  :  In 
the  former,  the  tort  or  wrong,  from  which  the  injury  results, 
expends  its  force  and  vitality  at  once,  and  there  is  no  repeti- 
tion or  continuance  of  the  wrongful  act,  although  the  inju- 
rious consequence  complained  of  may  be  of  lasting  duration. 
A  nuisance  is  a  continuing  wrong,  each  day  of  which,  being 
an  independent  wrong,  furnishes  an  independent  cause  of 
action.  On  this  account,  the  rule  and  measure  of  recovery 
in  the  two  classes  of  cases  is  essentially  different.  In  most 
actions  for  injuries  caused  by  a  nuisance,  there  can  be  no 
recovery  for  injury  suffered  after  commencement  of  the  suit ; 
for  such  injury,  being  a  new  and  independent  nuisance,  'wiil 
support  another  action.  But,  when  the  injury  is  to  the 
perspu,  and  the  wrong  which  causes  it  is  not  continuous  in 
its  nature,  then  there  can  be  but  one  action  for  its  redress, 
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no  matter  lioW  permanent  or  lasting  the  disability,  pain  or 
suffering  may  be.  Hence,  in  such  action,  the  party  injured 
may  recover  in  one  and  the  same  suit  compensation  for  the 
disabling  eflFects  of  the  injury,  whether  past  or  prospective. 
In  estimating  the  damages,  the  jury  may  consider  the  ex- 
penses of  the  cure  ;  and  if  the  injury  is  permanent  or  irreme- 
diable, or  will  require  future  treatment  or  nursing,  the  proper 
costs  of  this  mav  be  added.  And  the  loss  of  time  up  to  the 
verdict,  and  provable  loss,  or  incapacity  to  do  as  profitable 
labor,  in  the  future,  and  physical  and  mental  suffering  prox- 
imately caused  by  the  injury,  are,  when  established  to  the 
satisfaction  of  the  jury,  pertinent  and  legitimate  factors  in 
making  up  the  sum  of  the  damages  which  the  jury  may 
award  to  the  plaintiff. — Barbour  Co.  v.  Horn,  48  Ala.  566, 
577 ;  2  Redf.  on  Railways,  §  199,  par.  9 ;  Stein  v.  Burden,  24 
Ala.  130 ;  Pdly  v.  McCaU,  37  Ala.  20 ;  2  Greenl.  Ev.  §  267  ; 
Pym  V.  Gr.  Northern  Railway  Co.,  2  Best  &,  Smith,  Q.  B. 
759 ;  Fair  v.  London  &  N.  W.  Railway  Co.,  21  L.  T.  Rep.  326 ; 
Sanders  on  Negligence,  237 ;  Snedicor  v.  Davis,  17  Ala.  472. 
3.  Another  important  inquiry  in  this  case  is,  can  there,  in 
this  form  of  action,  be  a  recovery  for  an  amount  beyond  the 
actual  injury  sustained,  measured  by  a  pecuniary  standard, 
or  can  the  jury  give  exemplary,  or  punitive  damages  ?  And 
if  the  latter,  under  what  conditions  can  they  be  imposed  ? 
In  Barbour  County  v.  Horn,  48  Ala.  577,  which  was  an  action 
on  the  case  for  injury  to  the  person,  caused  by  negligently 
permitting  a  public  bridge  to  remain  out  of  repair,  or  for 
not  requiring  a  proper  bond  from  the  builder  of  the  bridge, 
this  court  first  pronounced  that  the  complaint  was  insuffi- 
cient, and  that  there  could  be  no  recovery  upon  it  as  it  then 
stood.  Supposing  the  complaint  might  be  amended,  the 
court  proceeded  to  discuss  the  question  of  the  measure  of 
damages,  and  said,  "  In  such  a  case  as  this,  there  can  be  no 
vindictive  damages."  The  opinion  does  not  disclose  why  there 
could  be  no  vindictive  damages  in  that  case.  We  do  not 
think  it  was  the  intention  of  the  court  to  affirm,  that  vindic- 
tive damages  can  in  no  case  be  recovered,  for  an  injury  caused 
by  the  negligence  of  another ;  for,  in  the  same  opinion,  it  is 
said,  "  Where  there  is  no  malice  connected  with  the  wrong 
complained  of,  or  such  gross  negligence,  or  oppression,  or 
fraud  as  amounts  to  malice,  the  compensation,  or  amount  of 
damages,  should  be  confined  to  the  actual  injury  and  its  im- 
mediate effects  upon  the  person  of  the  plaintiff,  when  the 
action  is  for  harm  to  the  person,  which  seems  to  be  the  case 
here."  Wo  suppose  the  meaning  of  the  court  was,  that  the 
very  nature  of  the  charge  of  negUgence,  imputed  to  the  county 
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in  that  case,  repelled  all  idea  of  gross  negligence,  and,  there- 
fore, there  could  be  no  vindictive  damages. 

In  Sedgwick  on  Damages,  3  ed.,  477,  it  is  said:  "  Where 
gross  fraud,  malice,  or  oppression  appears,  the  jury  are  not 
bound  to  adhere  to  the  strict  line  of  compensation,  but  may, 
by  a  severer  verdict,  at  once  impose  a  punishment  on  the 
defendant,  and  hold  up  an  example  to  the  community."  In 
a  note,  many  authorities  are  cited  in  support  of  this  princi- 
ple. For  an  injury  resulting  from  mere  negligence,  only 
compensation  can  be  recovered.  But,  when  the  negligence 
is  so  gross  as  to  show  willfulness,  wantonness,  or  reckless- 
ness, or  a  grossly  careless  disregard  of  the  safety  and  welfare 
of  the  public,  then  punitive  or  exemplary  damages  may  be 
awarded,  in  the  sound  discretion  of  the  jury. 

In  Day  v.  Woodivorih,  13  How.  U.  S.,  Justice  Grier  said  : 
"  It  is  a  well  established  principle  of  the  common  law,  that 
in  actions  of  trespass,  and  all  actions  on  the  case  for  torts, 
a  jury  may  inflict  what  are  called  exemplary,  punitive,  or 
vindictive  damages  upon  a  defendant,  having  in  view  the 
enormity  of  his  offense,  rather  than  the  measure  of  compen- 
sation to  the  plaintiff.  .  .  By  the  common,  as  well  as  by 
statute  law,  men  are  often  punished  for  aggravated  miscon- 
duct, or  lawless  acts,  by  means  of  a  civil  action,  and  the 
damages,  inflicted  by  way  of  penalty  or  punishment,  given 
to  the  party  injured." 

Vicksburg  and  Jackson  Railroad  v.  Pafton,  31  Miss.  156,  was 
an  action  against  the  railroad  company  for  killing  cattle,  the 
property  of  plaintiff,  through  the  negligence  and  inattention 
of  the  employees  of  the  railroad,  the  bad  condition  of  the 
track  and  the  rolling  stock,  and  the  insufficiency  of  the  ap- 
pliances for  speedily  stopping  the  train.  There  was  a  recov- 
ery beyond  the  value  of  the  cattle  killed.  The  court  said  : 
*'  The  question  of  gross  negligence,  or  wanton  mischief,  was 
distinctly  submitted  to  the  jury,  and  was  a  material  part  of 
the  case  ;  and  whether  we  consider  it  with  respect  to  the 
bad  condition  of  the  track,  and  the  absence  of  appliances 
and  fences  necessary  for  its  safe  operation,  or  the  unfitness 
and  recklessness  of  the  engineer,  it  is  plain  that  the  jury 
were  at  liberty  from  the  evidenje  to  find  that  the  injury  was 
occasioned,  either  by  the  gross  neglect  of  the  company,  or 
the  wanton  mischief  of  the  engineer.  That  was  a  question 
which  they  had  the  right  to  determine ;  .  .  .  and  it  is 
immaterial  whether  the  jury  thought  there  was  gross  neglect, 
or  willful  mischief.  The  rules  above  stated  apply  equally  to 
either  state  of  the  case,  and  would  warrant  the  jury  in  find- 
ing exemplary  damages,  if  the  circumstances  of  neglect  or 
aggravation  tended  to  justify  it,   and   they   thought  fit   to 
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award  it."  And  the  court  quoted  approvingly  the  language 
of  Lord  Denman  in  Lynch  v.  Nurdin,  1  Q.  B  29  :  "  Between 
willful  mischief,  and  gross  negligence,  the  boundary  line  is 
hard  to  trace  :  I  should  should  rather  say,  impossible.  The 
law  runs  them  into  each  other,  considering  such  a  degree  of 
negligence  as  some  proof  of  malice."  See,  also,  Sav.  & 
Memphis  R.  R.  Co.  v.  Shearer,  58  Ala.  672,  680 ;  S.  &  N.  R. 
Co.  V.  Sullivan,  59  Ala.  272.  We  hold,  there  is  no  inflexible 
rule,  which  denies  to  plaintiffs,  injured  by  the  negligence  of 
another,  all  right  to  claim  punitive,  exemplary,  or  vindictive 
damages,  or  smart  money,  as  it  is  severally  phrased  in  the 
law-books.  It  depends  on  the  degree  of  the  negligence, 
whether  simple  or  gross ;  and  the  jury  are  judges  of  the  de- 
gree, under  proper  instructions  from  the  court ;  and  the 
application  of  the  rule  must  always  depend,  more  or  less,  on 
the  circumstances  of  the  case. — Shearman  and  Bedf.  on  Neg. 
§  600 ;  2  Redf.  on  Railways,  §  199,  par.  9  ;  Roberts  v.  Heim, 
27  Ala.  678. 

4  The  first  charge  asked  by  the  defendant,  was  rightly 
refused.  It  assumes,,  as  matter  of  law,  that  there  can  be  no 
recovery  beyond  the  actual  injury  sustained.  It  should  have 
been  left  to  the  jury  to  say  whether  or  not  the  negligence  was 
gross.  If  it  was,  the  jury,  in  their  prudent  discretion,  were 
permitted  to  go  beyond  the  boundary  of  mere  compensation. 
The  second  and  third  charges  asked  assert  the  proposition, 
that  the  defendant  corporation  can  not  be  held  liable  for  the 
injury,  unless  knowledge  of  the  defect  in  the  bridge  was 
brought  home  to  it.  This  is  not  the  rule.  The  corporation 
should  have  employed  watchful  diligence  in  keeping  the 
bridge  in  proper  repair ;  and  is  charged  with  a  knowledge  of 
every  defect  such  diligence  would  have  discovered.  Ii  the 
testimony  be  believed,  the  defect  which  caused  the  injury 
complained  of,  was  plainly  patent.  Charges  2  and  3  were 
properly  refused ;  and  the  general  charge  given  by  the  court 
of  its  own  motion  is  in  accordance  with  the  views  expressed 
above,  and  is  free  from  error. 

5-6.  Some  of  the  answers  of  the  witnesses  are  clumsily 
expressed ;  but,  properly  construed,  we  think  they  are  free 
from  error.  We  note  the  following :  ''  In  consequence  of  loss 
of  time,  and  physical  disability  from  the  injuries,  she  had 
been  prevented  from  earning  money  by  her  labor,  and  she 
had  been  injured  fifty  dollars  within  the  four  months  next 
after  the  fall  from  the  mare,  by  reason  of  and  in  consequence  . 
of  the  hurts  caused  by  the  fall  from  the  mare."  This  is,  in 
substance,  an  assertion  that  her  labor,  during  that  time, 
would  have  been  worth  fifty  dollars. — Parker  v.  Parker,  33 
Ala.  459.    "  The  plaintiff  seemed  to  be  suffering  during  the 
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time  she  stayed  at  Mrs.  Griffin's."  This  was  the  day  after 
the  injury.  "  The  plaintiff  was  not  able  to  return  from  Mrs. 
Griffin's  on  Wednesday,  to  the  residence  of  plaintiff."  The 
fall  and  injury  were  on  Tuesday.  "  That  plaintiff  was  not 
able  to  use  her  arm  a  large  part  of  the  time  for  several 
months  after  she  fell  from  the  mare  at  the  bridge."  "  That 
when  the  plaintiff  returned  from  Mrs.  Griffin's,  on  Thursday, 
after  falling  from  the  mare  on  Tuesday,  the  left  wrist  of 
plaintiff  looked  like  the  bone  hud  slipped  off  the  joint." 
"  That  when  plaintiff  returned  from  Mrs.  Griffin's,  she  looked 
bad."  "That  plaintiff  was  disabled  by  the  fall  from  the 
mare."  All  these  are  but  facts,  or,  at  most,  conclusions  of 
fact ;  awkwardly  expressed  sometimes,  it  is  true ;  still,  we 
find  in  them  nothing  to  which  a  witness  may  not  testify. 
Bennett  v.  Fail,  26  Ala.  605  ;  Wilkinson  v.  Mosely,  30  Ala.  562; 
Milton  V.  Boivland,  11  Ala.  732  ;  Fountain  v.  Brown,  38  Ala. 
72  ;  Barker  v.  Coleman,  35  Ala.  221 ;  Stone  v.  Watson,  37  Ala. 
279.  "  The  true  line  of  distinction  is  this  :  an  inference,  nec- 
essarily involving  certain  facts,  may  be  stated  without  the 
facts,  the  inference  being  an  equivalent  of  a  specification  of 
the  facts :  .  .  In  other  words,  when  the  opinion  is  the 
mere  short-hand  rendering  of  the  facts,  then  the  opinion  can 
be  given,  subject  to  cross-examination  as  to  the  facts  on  which 
it  is  based." — Whar.  Ev.  §510;  Raisler  v.  Springer,  38  Ala. 
703 ;  Avary  v.  Searcy,  50  Ala.  54. 

7-8.  The  general  charge  is  made  up  of  several  proposi- 
tions. There  was  a  general  exception  to  the  whole  of  it, 
without  indicating  any  particular  part  as  objectionable.  It 
is  here  urged,  that  one  clause  is  faulty,  in  that  it  assumed 
the  road  crossing  the  railroad,  on  which  the  injury  was  suf- 
fered, was  "  a  public  dirt  road,"  without  submitting  that  in- 
quiry to  the  jury.  We  incline  to  think  this  Avas  a  fact  so 
proved  as  to  be  one  of  the  conceded  facts  in  the  case,  upon 
which  the  court  was  authorized  to  charge  without  hypothe- 
sis.— Kirkland  v.  Oates,  25  Ala.  466.  But  the  exception  was 
not  sufficiently  specific.  It  should  have  clearly  pointed  to 
the  clause  objected  to,  so  that  the  court  might  have  the 
opportunity  to  set  itself  right,  or  that  opposing  counsel 
might  consent  to  its  withdrawal,  or  modification. — 1  Brick. 
Dig.  342,  §  99  ;■  Johnson  v.  McGehee,  1  Ala.  186  ;  Irvin  v.  The 
State,  50  Ala.  181 ;  Trenier  v.  Steivart,  Sup.  Ct.  U.  S.,  Octo- 
ber term,  1879. 

If  the  damages  in  this  case  are  excessive,  the  remedy  is 

not  with  us.     Complaint  is   frequently   heard,   that  juries 

assess  excessive  damages   against  railroads.     It   is  to    be 

hoped   such   complaints   are   unfounded.      While  railroads 

should  be   managed   with  great   skill  and   circumspection, 
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because  of  the  immense  peril  of  their  unskillful  or  negligent 
handling,  they  should  not,  for  their  derelictions,  be  mulcted 
more  heavily  than  individuals  would  be  for  similar  faults 
in  matters  of  like  magnitude. — See  Tanner  v.  Louisville  <fe 
NashviUe  Railroad,  60  Ala.  621. 
The  judgment  is  affirmed. 


Hames  v.  Brownlee. 

Trespass  for  Injuries  to  Land  by  MiR-Dam. 

1.  Opiiwm  of  voitnesa  ;  vohen  not  admissible. — In  an  action  of  trespass,  to  re» 
cover  damages  for  injaries  caused  by  the  erection  of  a  mill-dam,  whereby  a 
stream  was  diverted  from  its  natural  channel,  and  overflowed  plaintiff's  land, 
a  witness  can  not  be  allowed  to  state  that,  in  his  opinion,  plaintiff 's  land  was 
not  injured  by  the  diversion  and  overflow. 

Appeal  from  the  Circuit  Court  of  Calhoun. 
Tried  before  the  Hon.  W.  L.  Whitlock. 

J.  T.  Heflin,  for  appellant. 

Taul  Bradford,  contra. 

MANNING,  J. — This  action  was  brought  to  recover  dam- 
ages of  appellees  for  building  a  mill-dam  on  the  premises  of 
plaintiff's  intestate,  whereby  a  change  was  effected  in  the 
flow  of  a  natural  water-course  thereon ;  and  the  only  error 
assigned  is,  the  overruling  by  the  presiding  judge  of  objec- 
tions on  behalf  of  plaintiff  to  a  question  to  one  of  the  wit- 
nesses, and  to  his  answer.  The  substance  of  the  interroga- 
tory was,  whether  or  not  the  land  had,  in  his  opinion,  been 
injured  by  the  erection  of  said  dam  ;  to  which  he  answered, 
that  it  had  not. 

There  are  certainly  instances,  and  things,  in  which  opin- 
ion is  so  intimately  blended  with,  and  a  part  of  the  fact  to 
be  proved,  that  the  opinion  cannot  be  excluded  without  sub- 
stantially excluding  the  fact  also,  a  fact  which  may  be  an  im- 
portant element  in  the  formation  of  the  verdict.  This  is 
true  when  the  testimony  relates  to  what  are  sometimes 
called  "conclusions  of  fact,"  such  as  identity,  distance, 
velocity,  duration,  &c.;  and  in  not  a  few  other  instances. 
See  Wharton  on  Evidence,  ^§  509  et  seq.  But  "the  general 
rule  is,  that  witnesses  must  depose  to  facts,  and  cannot  be 
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allowed  to  give  their  opinions,  founded  on  these  facts,  or  the 
inferences  or  deductions,  which  they  have  drawn  from  them." 
Montgomery  &  W.  P.  R.  R.  Go.  v.  Varner,  19  Ala.  186.  The 
reason  is  obvious :  the  verdict  should  express  the  jury's  own 
independent  conclusion  from  the  facts  and  circumstances  in 
evidence,  and  not  be  the  echo  of  the  opinions  of  witnesses, 
perhaps  not  unbiased. 

Whether,  in  this  case,  injury  had  been  done,  and  the  ex- 
tent of  it,  were  questions  for  the  jury  to  decide,  and  not  the 
witness.  He  might  have  testified,  whether  or  not  there  was 
any  overflow,  and  the  extent  of  it,  if  there  was ;  what  was  the 
condition  of  the  land  when  overflowed  ;  whether  it  was  ara- 
ble or  not ;  what  was  its  value ;  and  of  such  other  particu- 
lars and  facts  as  would  enable  the  jury  to  form  a  correct 
opinion  of  their  own,  to  be  embodied  in  their  verdict.  They 
have  nothing  to  do,  in  such  a  case  as  this,  with  the  mere 
opinion  of  a  witness  in  respect  of  the  quantum  of  damages. 
It  is  the  ofiice  of  the  latter  to  inform  the  jury  what  the  facts 
and  circumstances  of  the  case  to  be  decided  are;  and  of  the 
jury,  to  determine  what  efiect  and  influence  they  are  entitled 
to  in  the  formation  of  the  verdict  to  be  rendered.  It  was, 
therefore,  an  error  on  the  part  of  the  judge  to  overrule  the 
objections  of  appellant  to  the  opinion  of  the  witness ;  for 
which,  the  judgment  of  the  Circuit  Court  must  be  reversed, 
and  the  cause  remanded. 


Haralson  v»  Campbell. 

Action  against  Partner's,  on  Partnership  Debt, 

1.  Partnership  debts;  Uability  of  partners  personally. — Partnership  debts  are 
also  the  debts  of  each  partner  personally;  and  when  they  are  evidenced  by 
promise  in  writing  (Code,  §  2905),  an  action  on  them  may  be  maintained 
against  the  partners  either  jointly  or  severally. 

2.  Action  ar/ainst  partnership,  or  partners  individually  ;  form  of  judgment  and 
execution. — Wtien  an  action  is  brought  against  a  partnership  in  its  firm  name, 
not  naming  the  individual  partners  who  compose  it,  and  judgment  is  rendered 
against  it,  an  execution  thereon  can  only  be  levied  on  the  partnership  prop- 
erty (Code,  §  290i);  but,  when  the  action  is  against  the  partners  individually, 
though  they  are  described  as  partners  composing  the  firm,  execution  is  prop- 
erly issued  against  them  individually. 

Appeal  from  the  Circuit  Court  of  DeKalb. 
Tried  before  the  Hon.  Louis  Wyeth. 
The  record  in  this  case  shows  that,  on  the  1  st  February, 
1875,  an  action  was  instituted  in  said  court  by  Henry  B. 
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Campbell,  against  William  J.  Haralson  and  Terrence  Rey- 
nolds, "partners  under  the  name  and  style  of  W.  J.  Haral- 
son &  Co.",  founded  on  a  "due-bill  executed  by  them  on  the 
8th  day  of  January,  1874,  and  payable  to  plaintiff";  that 
judgment  was  rendered  in  this  action,  on  the  24th  Septem- 
ber, 1877,  in  favor  of  the  plaintiff,  for  $245.46,  damages  as- 
sessed by  the  jury ;  that  an  execution  was  issued  on  this 
judgment,  on  the  20th  November,  1877,  commanding  the 
sheriff  to  make  the  money  out  of  the  goods  and  chattels, 
lands  and  tenements,  of  William  J.  Haralson  and  Terrence 
Reynolds  ;  that  said  Haralson  thereupon  filed  his  petition 
for  the  mipersedas  of  said  execution,  because  it  was  issued 
against  himself  and  Reynolds  individually,  instead  of  the 
firm  of  W.  J.  Haralson  &  Co.;  and  that  the  circuit  judge  re- 
fused to  supersede  or  quash  tlie  execution,  and  dismissed 
the  petition.  The  appeal  is  sued  out  from  the  original  judg- 
ment. The  errors  assigned  are,  the  refusal  to  quash  and 
supersede  the  execution,  and  the  rendition  of  the  original 
judgment. 

Bragg  &  Thobington,  for  appellants, 

L.  A.  DoBBS,  contra. 

STONE,  J. — Partnership  debts  and  liabilities,  except  in 
limited  partnerships,  are  equally  the  debts  of  the  firm  and 
each  member  thereof;  and  the  individual  property  of  the 
several  members,  as  well  as  the  partnership  property,  may 
be  taken  in  execution  for  the  payment  of  such  partnership 
debt.  Partnership  debts  are  joint  and  several,  if  evidenced 
by  promise  in  writing,  and  may  be  sued  on  against  1  he  mem- 
bers jointly  or  severally. — Code  of  1876,  §  2905  ;  Emanuel  v. 
Bird,  19  Ala.  596 ;  Waldron  v.  Simmons,  28  Ala.  6.9 ;  Van 
Wagner  v.  Chapman,  29  Ala.  172.  A  modification  of  this 
principle  exists,  in  cases  of  bankruptcy  and  insolvent  admin- 
istration, and  a  marshalling  of  assets  will  sometimes  be  de- 
creed ;  but  that  doctrine  has  no  application  to  this  case,  as 
no  bankruptcy  or  insolvency  is  averred. 

The  suit  and  judgment  in  the  present  case  are  against  W. 
J.  Haralson  and  Terrence  Reynolds,  defendants,  under  the 
firm  name  of  W.  J.  Haralson  &  Co.  The  mandate  of  the  ex- 
ecution is,  that  the  sheriff  cause  the  amount  of  the  judgment 
to  be  made  "of  the  goods  and  chattels,  lands  and  tenements, 
of  William  J.  Haralson  and  Terrence  Reynolds."  There  was 
a  motion  in  the  court  below  to  quash  the  execution,  because 
it  directed  the  money  to  be  made  out  of  the  individual  effects 
of  the  defendants,  and  not  out  of  the  partnership  property. 
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The  Circuit  Court  overruled  the  motion.  This  suit  is  not 
governed  by  section  2904  of  the  Code.  That  section  con- 
templates a  suit  against  the  partnership,  in  its  partnership 
name  merely,  without  naming  the  individual  members  com- 
posing the  firm.  In  this  case,  the  individuals  are  named, 
and  sued  as  such.  The  individual  property  of  each  partner 
is  liable  to  seizure  in  satisfaction  of  this  judgment. 

We  have  said  this  much,  because  the  assignments  of  error 
show  that  the  intention  of  the  appeal  was  to  obtain  a  review 
of  the  judgment  overruling  the  motion  to  quash  the  execu- 
tion. The  appeal  bond  describes  and  supersedes  the  princi- 
pal judgment  rendered  in  the  cause  at  the  September  term, 
1877.  There  does  not  appear  to  be  any  error  in  the  record 
of  that  judgment.  None  has  been  pointed  out,  and  we  have 
found  none. 

The  judgment  is  affirmed. 


Tucker  v.  Henderson's  Adm'r. 

Trover  for  Conversion  of  Exempt  Personal  Property. 

1.  When  trover  lies. — To  maintain  the  action  of  trover,  the  plaintiff  miast 
have  the  legal  title,  general  or  special,  to  the  chattel  sued  for,  and  the  right  to 
its  immediate  possession.  A  partial  or  equitable  interest,  a  lien  not  created 
by  a  conveyance  of  the  legal  title,  or  by  delivery  of  possession,  or  a  right  to  a 
part  of  an  unsevered  bulk,  will  not  support  the  action. 

2.  bame ;  exemption  of  personal  property  for  benefit  of  decedent's  widow. — The 
act  "to  regulate  property  exempt  from  sale  for  the  payment  of  debts,"  ap- 
proved April  23,  1873  (,Ses8.  Acts  1872-3,  p.  64),  exempted  from  liability  for 
the  debts  of  the  deceased  husband,  in  favor  of  his  surviving  widow,  "personal 
property  to  the  value  of  one  thousand  dollars"  belonging  to  his  estate  ;  and 
this  right  accrued  to  the  widow  on  the  death  of  the  husband,  although  she 
only  survived  him  a  few  days.  But  the  statute  did  not  vest  in  her  the  title  to 
any  specific  property,  as  so  exempt :  until  a  selection  was  made  by  her,  the 
personal  representative,  or  commissioners  appointed  by  the  judge  of  probate, 
she  had  no  title  to  any  specific  property,  for  which  she  could  maintain  trover 
against  the  husband's  administrator;  nor  could  her  personal  representative 
maintain  such  action. 

Appeal  from  the  Circuit  Court  of  Monroe. 
Tried  before  the  Hon.  John  K.  Henry. 

J.  W.  Posey,  for  the  appellant,  cited  Bottenhury  v.  Pipes, 
53  Ala.  4:50;' McCuan  v.  Tanner,  54  Ala.  85;  Alabama  Uon- 
ference  v.  Vaughan,  54  Ala.  445  ;  7  U.  S.  Digest,  267,  277,  and 
cases  there  cited ;  Thompson  on  Homesteads  and  Exemp- 
tions, §  043,  and  authorities  there  referred  to. 

yoL.   LXUI. 
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C.  J.  ToRREY,  contra,  cited  Leslie  v.  Tuckei',  57  Ala.  483  ;  Ex 
parte  Reavis,  50  Ala.  210;  York  v.  York,  38  Illinois,  522 ;  Hast- 
ings V.  Myers,  21  Mo.  519;  Taylor  v.  Taylor,  53  Ala.  135; 
Thompson  on  Homesteads  and  Exemptions,  §§  734,  898. 

STONE,  J. — The  present  suit  is  an  action  of  trover, 
brought  by  the  administrator  of  a  surviving  widow,  against 
the  administrator  of  her  husband's  estate,  and  seeks  to  re- 
cover for  the  conversion  of  the  personal  effects  of  the  de- 
ceased husband,  of  the  value  of  one  thousand  dollars,  claimed 
to  be  exempt  from  the  payment  of  debts,  under  the  act  "To 
regulate  property  exempted  from  sale  for  the  payment  of 
debts,"  approved  April  23,  1873.— Pamph.  Acts,  page  64. 
Mr.  Henderson,  the  husband,  died  October  14th.  1874,  and 
Mrs.  Henderson,  the  widow,  died  October  18th,  1874 — four 
days  afterwards.  They  left  no  children,  or  lineal  descend- 
ants. Administration  was  appointed  on  the  estate  of  Mr. 
Henderson  soon  after  his  death  ;  and  there  was  returned  an 
inventory  and  appraisement  of  the  personal  estate  and 
effects,  showing  a  valuation  of  something  over  one  thousand 
dollars.  An  order  to  sell  these  personal  effects  was  applied 
for  and  obtained  ;  and  soon  afterwards  the  administrator  of 
Henderson  sold  the  personal  chattels  for  cash.  The  amount 
of  this  sale,  together  with  the  sum  realized  from  the  credits 
to  which  he  succeeded  as  administrator,  was  less  than  one 
thousand  dollars.  No  steps  were  taken,  either  by  Mrs.  Hen- 
derson, the  widow,  or  by  her  administrator,  or  by  the  admin- 
istrator of  Mr  Henderson,  to  select  and  set  apart  for  the 
widow  the  one  thousand  dollars  worth  of  personal  property 
exempt  from  administration,  until  the  present  claim  was  as- 
serted. This  money,  proceeds  of  sale  and  collections,  was 
disbursed,  soon  afterwards,  in  payment  of  Henderson's 
debts,  before  any  claim  was  asserted  to  it  by  the  widow,  or 
her  administrator.  Henderson's  administrator  was  appointed 
November  2d  ;  the  order  of  sale  granted  November  the  9th, 
and  the  sale  of  the  personal  property  made  December  1st, 
1874.  The  entire  sales  and  collections  amounteil  to  seven 
hundred  and  eleven  dollars. 

On  the  8th  day  of  December,  1874,  administration  was 
taken  out  on  the  estate  of  Mrs.  Henderson  ;  but  the  admin- 
istratrix "never  made  any  demand,  or  instituted  or  set  up 
any  claim  to  any  of  the  personal  property  left  by  said  Willis 
R.  Henderson,  deceased,  as  exempt  to  her  intestate  from  the 
debts  of  said  W.  R.  Henderson,  deceased,  either  in  said 
Probate  Court,  or  otherwise."  On  the  11th  December,  1875, 
the  administratrix  of  Mrs.  Henderson  resigned  her  admin- 
istration, and  made  her  final  settlement  in  February,  1876. 
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In  June,  1876,  Leslie,  general  administrator  for  the  county, 
and  plaintiff  in  this  action,  was  appointed  administrator  de 
bonis  non  of  Mrs.  Henderson's  estate,  and  afterwards  "made 
a  demand  of  said  James  H.  Tucker,  administrator  aforesaid, 
for  one  thousand  dollars  worth  of  personal  property  left  by 
said  decedent,  W.  R.  Henderson,  as  exempt  to  him,  Leslie, 
as  the  administrator  of  Mary  J.  Henderson,  deceased,  she 
not  having  received  the  same,  or  any  part  thereof,  during  her 
life."  He  failed  to  obtain  the  property,  or  its  proceeds; 
Tucker  having  sold  the  property,  and  applied  the  proceeds 
to  Mr.  Henderson's  debts.  Leslie  then  applied  for,  and  ob- 
tained from  the  Probate  Court,  the  appointment  of  three 
commissioners  to  select  and  set  off  to  his  intestate's  estate 
one  thousand  dollars  worth  of  personal  property  of  her  hus- 
band's estate,  as  exempt  from  administration,  for  her  benefit 
as  surviving  widow.  In  February,  1877,  the  commissioners 
applied  to  Tucker,  as  administrator,  for  property  from  which 
to  make  the  selection  and  allotment,  and  failed  to  obtain  any 
property,  or  the  proceeds  thereof;  he  having,  as  before 
stated,  sold  all  the  personal  property,  and  disbursed  the  pro- 
ceeds. The  present  action  of  trover  was  brought  in  March, 
1877  ;  and  the  question  arises,  has  the  plaintiff  shown  such 
title  and  right  to  the  possession  as  will  maintain  the  action  ? 

1.  To  maintain  the  action  of  trover,  the  plaintiff  must 
have  the  legal  title,  general  or  special,  of  the  property  sued 
for,  and  the  right  to  the  immediate  possession  of  the  thing 
alleged  to  have  been  converted. — 2  Green  I.  Ev.  §  636 ;  Stod- 
der  V.  Grant,  28  Ala.  416 ;  McNutt  v.  King,  59  Ala.  597.  A 
partial  or  equitable  interest,  a  lien  not  created  by  a  convey- 
ance of  the  legal  title,  or  by  delivery  of  possession,  or  a  right 
to  a  part  of  an  unsevered  bulk,  does  not  confer  a  right  to 
the  immediate  possession,  and  will  not  support  the  action  of 
trover. — Magee  v.  Billingsley,  3  Ala.  679. 

2.  The  right  of  the  plaintiff  to  maintain  the  present  ac- 
tion depends  on  the  proper  construction  of  sections  3  and  13 
of  the  act  approved  April  23,  1873. — Pamph.  Acts,  64.  Sec- 
tion 3  declares,  that  "personal  property,  to  the  value  of  one 
thousand  dollars,  of  any  resident  of  this  State,  after  his 
death,  shall  be  exempt  from  the  payment  of  debts ;  Pro- 
vided, such  decedent  leaves  surviving  him  a  widow  or  child." 
The  language  of  section  13  is,  "That  whenever  an  executor 
or  administrator  makes  out  an  inventory  of  the  estate  of  any 
decedent,  who  left  surviving  him  a  widow  or  minor  child,  it 
shall  be  his  duty  to  permit  said  widow,  or  the  guardian  of 
such  child  or  children,  if  there  be  no  widow,  or  she  does  not 
act,  to  select  the  property  exempt  from  administration  for 
the  payment  of  debts ;  and  if  neither  the  widow  (n)or  guar- 
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(Jian  make  such  selection,  then  three  disinterested  persons, 
to  be  selected  by  the  judge  of  probate,  must  make  snch 
selection,  and  set  apart  the  same  ;  and  the  same  must  be  ap- 
praised by  the  appraiser  (s?),  and  the  appraisement  thereof 
returned  to  the  Probate  Court,  with  the  appraisement  of  the 
residue  of  the  estate.  Such  property  vests  in  such  widow, 
and  child  or  children,  share  and  share  alike." 

Mr.  Henderson  left  a  widow,  but  no  child  or  children,  sur- 
viving him.  It  is  clear  that  the  widow,  surviving  her  hus- 
band as  she  did,  was  entitled  to  have  set  apart  for  her  this 
thousand  dollars  of  personal  property,  exempt  from  admin- 
istration for  the  payment  of  her  deceased  husband's  debts. 
She  comes  directly  within  the  letter  of  the  statute,  and  the 
fact  that  she  survived  her  husband  only  four  days  can  not 
vary  the  question.  But  we  do  not  think  the  statute  vested 
the  title  in  her  by  its  unaided  force.  Either  she,  or  her  per- 
sonal representative,  must  have  made  the  selection,  or  com- 
missioners, appointed  by  the  judge  of  probate,  must  have 
done  so,  before  the  right  to  the  possession  of  specific  prop- 
erty could  vest  in  her,  or  her  estate.  It  was  possibly  the 
duty  of  Mr.  Henderson's  administrator,  to  apply  for,  and 
have  commissioners  appointed  for  the  purpose,  when  the 
widow  and  her  administrator  failed  to  make  the  selection ; 
but  we  leave  that  question  open,  until  its  decision  becomes 
necessary.  Till  the  selection  was  made,  in  one  of  the  modes 
pointed  out  in  the  13th  section  of  the  act,  no  such  title  and 
right  to  the  possession  vested  in  Mrs.  Henderson,  or  her  ad- 
ministrator, as  will  maintain  the  action  of  trover. — See  Ex 
parte  Reavis,  50  Ala.  210. 

It  will  be  observed,  that  this  is  not  an  action  for  money  had 
and  received.  Had  it  been,  we  would  have  felt  it  our  duty 
to  consider  the  case  of  Hastings  v.  Myers,  21  Mo.  519,  as 
bearing  on  it.  Neither  is  it  a  case  of  specific  property  ex- 
empt from  administration,  which  requires  no  act  to  vest  the 
title  in  the  widow.— See  Carter  v.  Hinkle,  13  Ala.  529  ;  York 
V.  Ywk,  38  111.  522.  We  base  our  opinion  on  the  nature  of 
the  claim — a  right  to  elect,  under  the  provisions  of  the 
statute — which,  as  we  have  shown,  fails  to  give  a  right  to 
specific  property,  until  one  of  the  modes  of  selection  has 
been  pursued. 

The  rulings  of  the  Circuit  Court  are  not  in  harmony  with 
our  views ;  and  its  judgment  is  reversed,  and  the  cause  re- 
manded. 
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Clements  v,  Pearce. 

Statutory  Action  in  Nature  of  Ejectment. 

1.  Sufficiency  of  certified  transcript.— A.  transcript  from  the  records  of  the 
Circuit  Court,  duly  cerlitied  by  the  clerk,  in  his  official  capacity,  to  contain  a 
full,  true,  and  complete  copy  of  the  record,  the  minute-entries,  the  execution 
docket,  and  the  entries  thereon,  together  with  all  the  papers  on  file  pertaining 
to  the  particular  case,  is  admissible  as  evidence,  although  it  does  not  show  the 
jtjme  and  place  at  which  the  court  was  held . 

2.  Variance  between  judgment  and  execution.— In  b  certified  transcript  of  a 
judgment  and  execution  thereon,  if  the  judgment  is  for  $752,  and  the  execu- 
tion purports  to  have  been  issued  on  a  judgment  for  $752.68,  the  variance 
is  immaterial,  and  furnishes  no  ground  of  objection  to  the  transcript  a» 
evidence. 

3.  Title  of  purchaser  at  sheriff's  sale  under  execution^  proof  of  outstanding  title 
by  defendant. — In  ejectment,  or  the  corresponding  statutory  action,  by  a  pur- 
chaser at  sheriff's  sale  under  execution  on  a  judgment  at  law,  he  must  prove 
that  the  defendant  in  execution  had  such  an  estate  or  interest  in  the  lands,  at 
the  time  of  the  levy,  as  was  subject  to  levy  and  sale;  and  the  defendant  in  the 
action,  although  he  was  also  the  defendant  in  execution,  m'ly  defeat  a  recovery 
by  showing  that,  notwithstanding  his  possession  at  the  time  of  the  levy  and 
sale,  he  did  not  have  such  an  interest  as  was  subject  to  the  execution. 

4.  Execution  and  attestation  of  deed.— When  the  grantor  subscribes  his  own 
name  to  a  conveyance,  the  attestation  of  one  witness  only  is  necessary  to  its 
valid  execution  (Code,  §  2145);  and  if  a  person  who  is  present  writes  his  name 
as  a  subscribing  witness,  under  the  proper  attestation  clause,  with  the  knowl- 
edge of  the  parties,  and  without  objection  from  them,  though  without  their 
request,  and  the  deed  is  thereupon  delivered  and  accepted,  this  is  a  sufficient 
attestation  ;  and  the  validity  of  the  conveyance,  thus  executed,  attested,  and 
delivered,  is  not  affected  by  au  informal  certificate  of  acknowledgment,  sub- 
sequently written  on  it  by  the  person  who  had  signed  his  name  as  attesting 
witness. 

5.  Description  of  lands  in  conveyance;  parol  evidence  in  aid  of. — In  a  convey- 
ance of  lands,  if  the  description  of  the  premises  is  so  inaccurate,  vague,  and 
indefinite,  that  their  identity  is  wholly  uncertain,  the  deed  is  void,  and  parol 
evidence  can  not  be  received  to  cure  the  deficiency;  but,  before  pronouncing 
the  deed  void  on  its  face,  the  court  should  receive  parol  evidence  of  the  cir- 
cuinstiinces  surrounding  the  parties  at  the  time,  having  relation  to  the  subject- 
matter  of  the  deed,  and  interpret  the  words  of  the  deed  in  the  light  of  those 
^ircumstixuces,  if  thereby  the  indefiniteness  and  uncertainty  may  be  removed. 

6.  i'ame.— The  rule  is  of  very  general  application,  that  if  the  premises  in- 
tended to  be  conveyed  clearly  appeaa*  from  any  part  of  the  description  in  the 
deed,  the  conveyance  will  not  be  defeated  because  other  circumstances  of  de- 
scription are  added,  which  are  inapplicable,  or  incapable  of  a  definite  appli- 
cation: the  latter  will  be  rejected,  and  full  effect  given  to  the  former  words. 

7.  Plat  and  survey  by  county  .surveyor. — A  survey  of  lauds,  made  by  a  coun- 
ty surveyor  without  notice  to  the  party  in  adverse  interest,  is  not  legal  evi- 
dence against  him  (Code,  §  688);  but  it  would  be  admissible  evidence  in 
connection  with  the  testimony  of  the  surveyor  himself  as  to  its  correctness. 

.    Appeal  from  the  Circuit  Court  of  Clay. 
Tried  before  the  Hon.  John  Henderson. 
This  action  was  brought  by  Daniel  C.  Pearce,  against  Ben- 
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jamin  A.  Clements,  to  recover  a  certain  tract  of  land,  with 
damages  for  its  detention.  The  record  does  not  show  when 
the  action  was  commenced.  An  amended  complaint  was 
filed  on  the  2d  March,  1876,  in  which  the  lands  sued  for  were 
thus  described :  "  The  east  half  of  section  twenty-nine 
(29);  the  east  half  of  the  north-west  quarter,  and  the  west 
half  of  the  south-west  quarter,  and  the  north-east  quarter 
of  the  south-west  quarter  of  said  section  (29);  also,  the  east 
half  of  the  south-east  quarter,  and  the  south-west  quarter  of 
the  south-east  quarter  of  section  twenty  (20);  also,  the  south- 
west quarter  of  the  south-west  quarter  of  section  twenty-one 
(21);  all  lying  and  being  in  township  twenty-one  (21),  range 
eight  (8),  and  situated  in  said  county  of  Clay."  The  de- 
fendant entered  a  disclaimer  as  to  a  part  of  the  lands,  par- 
ticularly described,  and  pleaded  not  guilty  as  to  the  residue  ; 
and  as  to  the  latter  portion,  he  ''disclaimed  the  possession  as 
being  in  him  in  his  own  right,  and  said  that  his  only  posses- 
sion of  said  land  was  as  the  husband  of  Tempy  Clements, 
she  being  his  wife,  and  the  owner  of  said  lands  as  her  statu- 
tory separate  estate,  she  being  in  the  actual  occupancy  and 
possession  of  said  land,  which  is  managed  and  controlled  by 
this  defendant  as  her  trustee." 

The  plaintiff  claimed  title  under  a  purchase  at  sheriff's 
sale,  under  execution  on  a  judgment  which  he  had  recovered 
against  said  defendant  and  one  Prosser  L.  Clements ;  and  the 
defendant  held  possession,  in  right  of  his  wife,  under  a  deed 
which  he  had  executed  to  her,  as  hereinafter  stated,  by  the 
name  of  Tem.py  Farrell,  prior  to  his  marriage  with  her,  and 
prior  to  the  rendition  of  the  plaintiff's  judgment  against 
him.  On  the  trial,  as  the  bill  of  exceptions  states,  the  plain- 
tiff offered  in  evidence  a  certified  copy  of  his  judgment 
against  the  defendant,  with  the  execution  thereon,  &c.  This 
transcript  showed  that  the  plaintiff 's  action  in  that  case  was 
commenced  on  the  1st  April,  1862  ;  that  judgment  by  nil  dicit 
was  rendered  on  the  26tlr  October,  1867  ;  that  an  execution 
was  issued  on  this  judgment  on  the  16th  December,  1868, 
which  was  returned  "No  property  found";  that  an  alioH  was 
issued  on  the  12th  April,  1869,  which  was  levied  on  the  lands 
in  controversy,  and  they  were  sold  under  the  levy,  on  the 
first  Monday  in  August,  1869,  and  purchased  by  the  plain- 
tiff; and  that  another  execution  was  issued  on  the  5th  Sep- 
tember, 1871,  and  levied  on  the  lauds  by  the  sheriff  of  Clay 
county,  and  they  were  sold  under  this  levy  on  the  6th  No- 
vember, 1871,  and  bought  by  the  plaintiff.  The  caption  of 
this  transcript,  and  the  clerk's  certificate  appended  to  it, 
were  in  the  following  words  : 

"The  State  of  Alabama,  Talladega  County  :    Be  it  remem- 
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bered  that,  at  a  Circuit  Court  begun  and  held  on  the  second 
Monday  after  the  fourth  Monday  in  September,  1807,  it  be- 
ing the  7th  day  of  October,  present  and  presiding  Hon.  John 
Hendehson,  judge  of  the  tenth  judicial  circuit  of  the  State  of 
Alabama,  the  following  judgments  were  rendered,  and  pro- 
ceedings had." 

"The  State  of  Alabama,  Talladega  county :  I,  John  A. 
Huey,  clerk  of  the  said  Circuit  Court,  do  hereby  certify,  that 
the  foregoing  pages,  numbered  from  one  to  thirteen,  both  in- 
clusive, contain  a  full,  true,  and  complete  transcript  of  the 
record,  the  minute-entries,  the  execution  docket,  and  the  en- 
tries thereon,  together  with  all  the  papers  of  file  in  my  ofl&ce, 
in  the  case  of  Daniel  C.  Pearce  against  Prosser  L.  Clements 
and  Benjamin  A.  Clements.  In  witness  whereof,  I  have 
hereunto  set  my  hand,  and  affixed  my  seal  of  office,  this  22d 
August,  1876." 

"The  defendant  objected  to  the  admission  of  this  trans- 
cript as  evidence,  on  the  following  grounds  :  1.  It  does  not 
appear  from  the  transcript  where  the  court  was  held  that 
rendered  the  judgment  set  out  in  the  transcript.  2.  The 
judgment  set  out  in  the  transcript  is  for  $752,  and  the  execu- 
tion issued  from  said  judgment,  including  the  execution  un- 
der which  plaintiff  claims  to  have  purchased,  recites  that  it 
issued  on  a  judgment  for  $752.68.  3.  The  certificate  of  the 
clerk,  authenticating  said  transcript,  is  defective  in  this  :  it 
does  not  purport  to  be  the  certificate,  or  the  official  act,  of 
the  clerk  of  the  Circuit  Court  of  Talladega  county,  Alabama. 
It  does  not  appear  from  said  certificate  that  the  transcript  is 
copied  from  the  record,  or  complete  record,  in  the  case  of 
Daniel  C.  Pearce  against  Prosser  L.  and  Benjamin  A.  Clem- 
ents, that  are  of  record,  or  on  file,  in  the  Circuit  Court  of 
Talladega  count3\  It  does  not  appear  from  the  certificate 
that  the  transcript  is  copied  from  the  record,  the  minute- 
entries,  the  execution  docket,  and  the  entries  thereon,  to- 
gether with  all  the  papers  of  file  in  the  Circuit  Court  of  Tal- 
ladega county,  in  the  case  of  Pearce  v.  Clements  and  Clem- 
ents, as  the  same  are  of  record,  or  on  file,  or  copied  cor- 
rectly from  the  record  or  files  of  said  court  in  said  cause." 
The  court  overruled  these  objections,  and  admitted  tbe 
transcript;  and  the  defendant  excepted.  The  plaintiff  then 
offered  in  evidence  the  sheriff's  deed  to  him  for  the  lands, 
which  was  dated  the  7th  November,  1871,  and  recited  that  a 
judgment  was  rendered  by  the  Circuit  Court  of  Talladega 
county,  on  the  26tli  October,  1867,  in  favor  of  D.  C.  Pearce 
against  Prosser  L.  and  Benjamin  A.  Clements,  for  $752.68 ; 
that  an  execution  was  issued  on  this  judgment  on  the  5th 
September,  1871,  and   was  levied  on  the  lands  on  the  21st 
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September,  1871,  by  the  sheriff  of  Clay  county ;  and  that  the 
lauds  were  sold  under  this  levy  on  the  6th  November,  1871, 
and  were  bought  at  the  sale  by  the  said  Daniel  C.  Pearce. 
"The  defendant  objected  to  said  deed,  on  the  ground  that 
the  transcript  above  set  out  did  not  show  any  authority  in 
said  sheriff  to  levy  or  sell  said  lands."  The  court  overrule<l 
the  objection,  and  the  defendant  excepted.  "The  plaintiff 
offered  evidence,  also,  that  the  defendant  went  into  the  pos- 
session of  the  land  sued  for  about  1858,  and  had  remained 
in  the  possession  of  it  up  to  the  time  of  the  trial,  except 
about  one  year  (from  the  spring  of  1864  to  the  spring  of 
1865),  when  he  was  in  the  military  service  of  the  Confed- 
erate States ;  also,  the  value  of  the  rents  each  year,  from 
1874  to  1878." 

The  defendant  offered  in  evidence  a  deed  from  himself  to 
Tempy  Farrell  for  the  lands,  which  was  dated  the  '2d  May, 
1864,  and  recited  a  consideration  of  $5,000  in  hand  paid  ;  and 
it  was  signed  by  the  grantor,  with  his  seal  annexed,  and  pur- 
ported to  be  "signed,  sealed,  and  delivered  in  presence  of 
Merritt  JStrett,  J.  P." 

The  lands  conveyed  by  the  said  deed  were  thus  described  : 
"A  certain  tract  or  parcel  of  land  in  the  county  of  Talladega, 
State  of  Alabama — Lot  No.  1:^12,  a  part  of  the  west  half  of 
the  south-east  quarter ;  a  part  of  No.  4100 ;  the  east  half  of 
the  south-east  quarter ;  a  part  of  the  east  half  of  the  north- 
west quarter ;  a  part  of  the  same  described  quarter ;  all  lying 
west  of  Eniptochopko  creek,  to  the  agreed  line  between  John 
Kerley  and  John  W.  Bishop,  belonging  to  the  said  B.  A. 
Clements  ;  in  section  twenty-nine  (29),  township  twenty-one 
(21),  of  range  eight  (8).  Also,  No.  4101,  the  east  half  of  the 
north-east  quarter ;  No.  1310,  the  west  half  of  the  north-east 
quarter;  all  in  section  twenty-one  (21),  township  twenty-one 
(21),  range  eight  (8).  Also,  the  east  half  of  No.  4102 ;  the 
east  half  of  the  south-east  quarter  of  No.  4105  ;  the  south- 
west quarter  of  south-east  quarter  of  section  twenty,  town- 
ship twenty -one,  range  eight ;  No.  6.353;  the  south-west  quar- 
ter of  the  south-west  quarter  of  section  twenty-one,  township 
twenty-one,  range  eight.  Also,  a  portion  of  the  north-east 
quarter  of  the  south-west  quarter  of  section  twenty-nine, 
township  twenty-t)ne,  range  eight ;  lying  east  of  an  agreed 
line,  running  in  a  north-western  direction,  as  an  agreed  line 
between  John  Kerley  and  John  W.  Bishop.  Containing  in 
all  four  hundred  and  seventy-five  acres,  more  or  less,  in  the 
Coosa  land  district  of  Alabama ;  being  the  entire  tract  of 
land  purchased  by  said  B.  A.  Clements  of  William  L. 
Kerley." 

Appended  to  this  deed  was  a  certificate  in  these  words : 
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"I,  Merritt  Street,  an  acting  justice  of  the  peace  in  and  for 
the  county  and  State  aforesaid,  hereby  certify,  that  Benja- 
min A.  Clements,  who  is  well  known,  and  whose  genuine  sig- 
nature appears  to  the  foregoing  conveyance,  did  voluntarily 
execute  the  same  in  my  presence,  after  fully  knowing  th© 
contents  of  the  same,  on  the  day  the  same  bears  date. 
Given  under  my  hand,  this  28th  day  of  February,  1865." 

"To  prove  the  execution  of  this  deed,  the  defendant  offeted 
said  Merritt  Street  as  a  witness,  who  testified,  in  substance, 
as  follows :  'I  wrote  the  deed  at  the  house  of  Benjamin  A. 
Clements,  at  the  time  it  bears  date.  Dr.  J.  W.  King  had 
come  there  to  witness  the  deed.  It  took  some  time  to  get 
up  the  numbers  of  the  land,  and  to  write  the  deed ;  and 
when  the  deed  was  completed,  it  was  late  at  night,  and  Dr. 
King  was  asleep.  I  suggested  that  he  was  tired  and  asleep, 
and  it  was  not  necessary  to  awake  him  ;  that  I  was  an  officer, 
and  my  signature  to  it  would  be  sufficient.  I  saw  Clements 
sign  the  deed,  and  I  signed  it,  and  saw  Clements  deliver  it 
to  Tempy  Farrell,  who  was  present.  I  signed  it  officially.' 
(On  cross-examination.)  'I  was  not  called  on  by  any  one  to 
witness  the  deed.  Dr.  King  was  there  to  witness  it,  but  he 
was  asleep,  and  I  thought  my  signing  it  as  an  officer  would 
be  sufficient.  I  wrote  the  acknowledgment  of  the  deed.  I 
do  not  remember  where  I  was  when  it  was  done,  nor  who  was 
present,  nor  who  brought  it  to  me.'  The  plaintiJff  objected 
to  the  admission  of  this  deed  as  evidence,  on  the  following 
grounds :  1.  Because,  in  this  case,  the  defendant  can  not 
set  up  an  outstanding  title.  2.  Because  said  deed  is  a  nul- 
lity, being  neither  acknowledged,  nor  witnessed  according  to 
law.  3.  Jiecause  it  does  not  describe  or  convey  the  lands  in 
controversy.  4.  The  description  of  the  land  is  so  defective 
and  uncertain,  that  parol  evidence  can  not  be  introduced  for 
the  purpose  of  showing  the  boundary  of  the  land,  or  any 
other  description  of  it.  The  court  sustained  the  objections, 
and  excluded  the  deed  ;  to  which  the  defendant  excepted." 

"The  defendant  stated  that  this  deed  was  offered  in  evi- 
dence to  show  that  the  legal  title  of  the  land  sued  for  was  in 
Tempy  Farrell,  now  Clements,  at  and  before  the  rendition  of 
the  judgment  under  which  the  execution  issued  and  the 
land  was  sold,  and  was  offered  in  connection  with  the  fol- 
lowing evidence  :  1.  A  plat  and  diagram,  with  the  certificate 
thereof,  made  by  J.  D.  Barron,  the  county  surveyor  of  Clay 
county,"  which  is  then  copied  in  the  bill  of  exceptions.  "The 
plaintiff  objected  to  the  plat  and  diagram,  as  evidence  to  the 
jury,  because  the  same  is  illegal,  and  because  he  had  not  re- 
ceived any  notice  of  the  survey,  or  that  it  was  going  to  be 
made.  The  court  ruled,  that  if  these  objections  were  well 
Vol.  iaui. 
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taken,  it  could  be  oflfered  to  the  court,  for  the  purpose  of 
showing  the  competency  of  other  evidence,  which  the  de- 
fendant anaounced  that  he  would  o£fer  to  make  the  said  deed 
to  Farrell  competent.  The  defendant  proposed  to  prove, 
that  John  W.  Bishop  was  in  possession  of  all  the  lands  men- 
tioned in  the  complaint  forty  years  ago,  and  was  the  owner 
of  the  lands  adjoining  those  described  in  the  complaint  on 
the'  western  ana  southern  sides  of  said  lands  ;  and  that  said 
Bishop,  about  the  year  1 850,  sold  to  John  Kerley  the  lands 
described  in  the  plat  and  diagram  made  by  Barron,  in  sec- 
tions 20,  21,  and  29,  township  21,  range  8,  east ;  and  that  a 
dividing  line  was  estabhshed  by  said  Bishop  and  said  Ker- 
ley, ascertaining  the  boundary  between  the  lands  sold  by 
Bishop  to  Kerley,  and  the  lands  owned  by  Bishop  west  of 
said  line.  Said  line  commenced  at  a  point  on  the  section 
line  dividing  sections  zl  and  29,  near  the  north-west  corner 
of  section  29,  and  running  thence  in  a  south-easterly  direc- 
tion, crossing  Eniptochopko  creek  twice,  on  the  north-west 
quarter  of  the  nortn-west  quarter  of  section  29,  and  in  the 
same  direction  to  a  point  on  said  creek  in  the  north-east 
quarter  of  the  south-east  quarter  of  said  section.  The 
initial  point  of  said  line  is  marked  D,  and  the  terminal  point 
C,  on  said  creek,  on  the  survey  and  diagram  offered  in  evi- 
dence ;  but  the  original  location  of  this  line,  near  (?)  the 
initial  and  terminal  points  of  said  line,  were  not  proved,  nor 
otherwise  shown,  than  by  the  recitals  in  deeds,  and  the  plat 
and  diagram  offered  in  evidence.  The  lands  on  the  west  of 
the  said  agreed  boundary  have  been  in  the  possession  of  said 
Bishop,  and  those  claiming  under  him,  for  forty  years  past, 
and  for  fifteen  years  past  in  the  possession  of  Mer^tt  Street. 
The  lands  described  in  the  complaint,  and  south  of  Enipto- 
chopko creek,  were  in  the  possession  of  John  W.  Bishop, 
and  those  claiming  under  him,  down  to  1856 ;  and  have  been, 
from  1858  to  this  date,  in  the  possession  of  John  Lucius  and 
Merritt  Street.  About  1850,  John  Kerley  sold  to  William 
L.  Kerley  the  lands  described  in  the  said  deed  from  B.  A- 
Clements  to  Tempy  Farrell ;  and  he  went  into  possession  of 
the  same,  and  occupied  and  cultivated  them  as  his  own  un- 
til December,  1858,  when  he  sold  and  conveyed  the  same  to 
said  B.  A.  Clements,  who  went  into  possession  of  them." 
(The  deed  from  said  Kerley  to  Clements  is  here  set  out.) 

"The  defendant  testified  as  follows  :  'I  purchased  the  land 
in  controversy,  in  December,  1858,  from  William  L.  Kerley, 
and  went  into  the  possession  of  the  same.  I  was  never  m 
possession,  nor  claimed  any  laud  in  section  29,  other  than 
those  described  in  Kerley's  deed  to  me.  The  remainder  of 
said  section  is  in  the  possession  of  Street  and  Lucius.    On 
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the  2d  May,  1864, 1  was  in  possession  of  the  lands  that  I  had 
purchased  from  Kerley ;  and  on  that  day  I  sold  them  to 
Tempy  Earrell,  and  executed  and  delivered  to  her  the  deed 
in  evidence  ;  and  on  the  next  day  I  entered  the  military  ser- 
vice of  the  Confederate  States,  and  started  to  Virginia. 
Tempy  Farrell  was  at  my  house  the  day  and  liight  on  which 
the  deed  was  executed.  I  put  her  in  possession  of  the  lands, 
and  she  has  been  in  possesson  of  them  ever  since,  cultiva- 
ting them,  and  claiming  them  as  hers.  I  was  absent  from 
Alabama,  from  May  3,  1864,  to  May  17,  1865,  and  was  not  in 
Alabama  on  the  28th  February,  1865.  TV  hen  I  returned,  on 
the  17th  May,  1865, 1  went  to  Tempy  Farrell's  and  remained 
there  that  night.  I  was  married  to  her  on  the  19th  May, 
1865.  I  staved  [at  her  house  ?]  most  of  the  time  after  my 
return,  on  the  11th  May,  to  the  19th,  when  we  were  married. 
We  have  resided  on  said  land  together,  from  the  time  of  our 
inarriage  until  now,  and  they  have  been  occupied  and  culti- 
vated as  toy  wife's  separate  estate,  and  have  been  so  treated 
and  considered  since  May  2, 1864." 

"On  the  foregoing  evidence,  the  defendant  again  offered  in 
evidence  the  said  deed  from  B.  A.  Clements  to  Tempy  Far- 
rell, for  the  purpose  stated  by  the  defendant ;  and  the  plain- 
tiff renewed  his  objections,  on  the  grounds  heretofore  stated 
by  him.  The  court  sustained  the  plaintiff's  objections,  and 
the  defendant  excepted." 

The  several  rulings  of  the  court  on  the  evidence  to  which, 
as  above  stated,  exceptions  were  reserved  by  the  defendant, 
with  other  matters,  are  now  assigned  as  error. 

John  T.  Heflin,  for  the  appellant. 

Paesons  &  Parsons,  contra.     (No  briefs  on  file.) 

BRICKELL,  C.  J. — The  objections  made  to  the  introduc- 
tion of  the  transcript  of  the  record  of  the  judgment  and 
proceedings  thereon,  from  the  Circuit  Court  of  Talladega 
county,  were  properly  overruled.  It  was  certified  by  the 
clerk,  in  his  official  capacity,  to  be  a  full,  true,  and  complete 
transcript  of  the  record,  the  minute-entries,  the  execution  docket, 
and  the  entries  thereon,  together  ivith  all  the  papers  of  file,  per- 
taining to  the  particular  cause.  Time  and  place  are  constitu- 
ents of  the  jurisdiction  of  courts.  The  Circuit  Court  of  Tal- 
ladega, or  of  any  other  county,  can  not  be  held  at  any  other 
place  than  that  the  law  appoints,  nor  at  any  other  time  than 
is  prescribed  by  law.  If  it  appeared  affirmatively  that  its 
sittings  were  elsewhere,  or  at  some  time  not  authorized,  its 
proceedings  would  be  coram  non  judice,  and  would  be  repu- 
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dialed,  whether  assailed  directly,  or  introduced  as  the  foun- 
dation of  a  right,  or  a  muniment  of  title  to  property.  It  is 
a  court  of  general  jurisdiction,  and  all  reasonable  intend- 
ments are  made  to  support  its  judgments,  whether  they  are 
directly  or  collaterally  assailed ;  and  the  mere  silence  of  the 
record,  as  to  the  time  and  place  of  its  sitting,  would  be  sup- 
plied by  intendment.  The  record  can  not,  however,  be 
regarded  as  silent ;  it  affirms,  in  the  caption,  that  it  is  the 
record  of  a  Circuit  Court,  begun  and  held  at  the  time  ap- 
pointed for  holding  the  Circuit  Court  of  Talladega  county ; 
and  in  the  margin,  to  which  reference  must  be  made,  it  is 
entitled  :  "  TJie  State  of  Alabama,  Talladega  county." 

2.  The  slight  variance  between  the  amount  of  the  judgment, 
and  the  amount  specified  in  the  execution  issuing  on  it,  was 
immaterial 

3.  A  plaintiff  in  ejectment  must  recover  on  the  strength  of 
his  own  title.  Claiming  title  under  a  purchase  at  sheriff's 
sale,  made  under  execution  issuing  on  a  judgment  of  a  court 
of  law,  he  must  prove  that  the  defendant  in  the  judgment,  to 
whose  title  he  succeeds,  had  an  interest  or  estate  in  the 
lands,  which  was  subject  to  levy  and  sale.  The  recent  pos- 
session of  the  defendant,  accompanied  by  acts  of  ownership, 
is  prima  facie  evidence  of  such  an  estate  or  interest.  To 
defeat  a  recovery,  the  defendant  may  show  that,  notwith- 
standing such  possession,  the  defendant  in  execution  had  no 
such  interest  or  estate  ;  and  it  is  the  right  of  a  defendant  in 
ejectment,  or  in  the  corresponding  statutory  real  action,  in 
all  cases,  to  show  an  outstanding  legal  title  in  another ;  unless 
he  is  estopped,  because  of  some  act  done  by  him,  or  tjecause 
of  some  relation  existing  between  him  and  the  plaintiff,  or 
between  the  plaintiff  and  those  with  whom  he  is  privy  in 
estate  or  in  possession. — McKinney  v.  Davis,  5  Aia.  729  ; 
Elmore  v.  Harris,  13  Ala.  360 ;  Cook  v.  Webb,  18  Ala.  810 ; 
King  v.  Stevens,  lb.  475.  A  defendant  in  execution,  when 
sued  by  a  purchaser  at  a  sheriff's  sale,  is  not  an  exception 
to  the  rule.  There  is  no  relation  existing  between  them, 
which  estops  him  from  showing  that  by  the  sale  the  purcha- 
ser acquired  no  title ;  and  this  is  shown,  whenever  it  appears 
that  he  was  without  interest  or  estate  in  the  lands  which  was 
subject  to  levy  and  sale,  and  that  his  possession  was  a  bare 
occupancy  by  the  permission  of  another,  in  whom  the  legal 
estate  resided ;  or  that  his  possession  was  in  conjunction 
with  the  possession  of  the  true  owner,  the  law  then  referring 
the  possession  to  the  title.  The  first  ground  of  objection 
made  by  the  appellee  to  the  introduction  of  the  deed  from 
the  appellant  to  Farrell,  was  not,  consequently,  well  taken. 

4.  The  second  ground  of  objection  was  also  untenable. 
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When  the  grantor  subscribes  his  name,  being  able  to  write, 
to  a  conveyance,  the  attestation  of  but  one  witness  is  neces- 
sary to  its  valid  execution. — Code  of  1876,  §2145.  The  con- 
veyance was  attested  by  Merritt,  who  wrote  his  name  be- 
neath the  words,  "  signed,  sealed  and  delivered  in  presence  of" 
opposite  the  subscription  of  the  grantor,  in  his  presence  and 
that  of  the  grantee,  with  their  knowledge,  and  without  dissent 
from  them,  though  without  a  request  from  them,  in  words, 
that  he  should  attest  its  execution.  The  deed  was  then  de- 
livered to  the  grantee  ;  and  the  delivery  and  acceptance  is 
an  assent  to  the  attestation,  equivalent  to  an  express  prece- 
dent request  that  he  should  attest.  The  informal  certificate 
of  acknowledgment  made  by  Merritt  subsequently,  untrue  in 
its  statements,  did  not  affect  the  validity  of  the  deed  as  an 
executed  convey- an ce. 

5.  Nor  should  the  remaining  ground  of  objection  have 
been  sustained.  A  conveyance  of  lands,  so  inaccurate,  vague 
and  indefinite  in  its  description  of  the  premises,  as  to  render 
their  identity  wholly  uncertain,  it  may  be  conceded  is  void ; 
and  that  parol  evidence  of  the  intention  of  the  parties  can 
not  be  received  to  cure  the  deficiency. — 1  Green.  Ev.  §  301. 
But,  before  pronouncing  it  void  for  uncertainty,  the  court  is 
bound  to  receive  parol  evidence  of  the  circumstances  sur- 
rounding the  grantor,  which  have  relation  to  the  subject- 
matter,  when  the  conveyance  was  executed,  and  interpret  his 
words  in  the  light  of  such  circumstances ;  and  it  is  only  after 
a  comparison  of  these  circumstances  with  the  description  of 
the  premises  in  the  conveyance,  and  it  is  found  unintelligi- 
ble, that  the  conveyance  can  be  pronounced  void  for  uncer- 
tainty.—PoZkrc?  V.  Maddox,  28  Ala.  321.  The  duty  of  the 
court  is  to  ascertain,  if  possible,  the  intention  of  the  grantor, 
and  to  give  it  effect,  so  far  as  the  law  will  permit.  In  grants 
and  conveyances  there  is  often  an  incongruity  between  cours- 
es and  distances  as  expressed,  and  monuments,  or  natural 
objects,  capable  of  clear,  accurate  designation  and  description, 
such  as  marked  trees,  mountains,  water-courses ;  and  these 
control,  because  the  natural  presumption  is,  that  the  parties 
are  less  liable  to  be  mistaken  about  them,  than  about  courses 
or  distances. — Mclver  v.  Walker,  9  Cranch,  179. 

The  lands  are  doubtless  inaccurately  described,  if  we  look 
only  to  the  numbers  and  quantity  as  collected  from  the  gov- 
ernment survey,  by  which  to  identify  them.  This  descrip- 
tion, however,  is  accompanied  with  the  further  description, 
that  a  part  of  them  lies  west  of  EniptochopJw  Creek,  extend- 
ing to  the  agreed  line  between  John  Kerley  and  John  W. 
Bishop,  belonging  to  the  grantor ;  a  further  part  of  them  lying 
east  of  that  agreed  line,  and  that  the  whole  tract  conveyed 
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was  purchased  by  the  grantor  of  William  L.  Kerlev.  The 
intent  to  pass  the  lines  lying  east  of  the  agreed  line,  and 
west  of  the  creek  to  that  line,  and  the  entire  tract  purchased 
by  the  grantor  of  Kerley,  is  clearly  expressed.  Parol  evi- 
dence of  the  exact  situation  and  location  of  the  lands,  and  of 
their  identity,  as  shown  by  these  descriptions,  was  admissi- 
ble, to  relieve  and  cure  whatever  indefiniteness  and  discre- 
pancy there  may  be  in  the  other  descriptions. — SaltonstaU  v. 
Riley,  28  Ala.  164. 

6.  The  rule  is  of  very  general  application,  that  if,  from  any 
part  of  the  description,  the  premises  intended  to  be  conveyed 
clearly  appear,  the  conveyance  will  not  be  defeated,  because 
other  circumstances  of  description  are  added,  which  are  inap- 
plicable, or  incapable  of  a  definite  application.  Such  cir- 
cumstances are  rejected,  and  the  maxim,  falsa  demonstratio 
non  nocet,  is  applied. — 3  Washb.  Eeal  Prop.  344^7.  The 
conveyance  to  Farrell  ought  to  have  been  received  in  evi- 
dence ;  and  parol  evidence,  showing  that  the  lands  sought 
to  be  recovered,  were  the  lands  the  grantor  had  purchased 
of  Kerley,  situate  in  reference  to  the  agreed  line  between 
Bishop  and  Kerley,  gave  application  to  the  description  in 
the  conveyance,  identified  them  as  the  lands  passing  by  it, 
and  ought  also  to  have  been  received. 

7.  The  survey  of  the  lands  made  by  Barron,  the  county  sur- 
veyor, notice  oi  it  not  having  been  given  to  the  appellee,  was 
not,  of  itself,  legal  evidence.  But  it  would  be  admissible,  in 
connection  with  the  evidence  of  the  survevor. — Nolin  v. 
Parmer,  21  Ala.  66;  Bridges  v.  McClendon,  56"  Ala.  327. 

For  the  error  in  excluding  this  deed  to  Farrell,  the  judg- 
ment must  be  reversed,  and  the  cause  remanded. 


Davis's  Adm'rs  v.  Davis. 

Detinue  by    Husband's   Administrators,   against    Widoio,  for 
Personal  Property  claimed  as  Exempt. 

1.  Exemptions  for  beneJU  of  decedent' sfamilii';  governed  by  xchat  laic. — Exemp- 
tious  for  the  benefit  of  a  decedent's  surviving  widow  or  family  are  governed 
by  the  Jaw  which  was  of  force  at  the  time  of  his  death. 

2.  Same;  title  of  widow.— The  act  approved  April  23,  1873,  (Seas.  Acts 
1872-;5,  pp.  64-69),  by  its  6th  section,  exempted  from  liability  to  debts  or  ad- 
ministration, for  the  benefit  of  the  decedent's  widow,  or  minor  child  or  chil- 
dren, besides  other  things,  personal  property  which  was  supposed  to  be  neces- 
tary  for  pre^eqt  subsistence,  use,  and  consumption,  and  books,  family  por- 
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traits,  &o,,  which  had  an  especial  value  to  the  family;  and  as  to  these  articles, 
the  right  of  exemption  is  not  dependent  on  the  solvency  or  insolvency  of  the 
estate,  nor  did  any  title  to  them  pass  to  the  personal  representative. 

Appeal  from  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  the  administrators  of  the 
estate  of  Bennett  Davis,  deceased,  against  Mrs.  Eliza  T. 
Davis,  his  surviving  widow,  to  recover  certain  articles  of 
household  and  kitchen  furniture,  and  other  things  particu- 
larly enumerated  in  the  complaint ;  and  was  commenced  on 
the  26th  May,  1877.  The  defendant  pleaded  "the  general 
issue,  in  short  by  consent";  and  issue  was  joined  on  that 
plea.  On  the  trial,  the  following  facts  were  agreed  on  : 
"That  the  property  sued  for  in  this  action  belonged  to  the 
estate  of  Bennett  Davis,  deceased,  at  the  time  of  his  death, 
which  occurred  on  the  18th  October,  1876.  That  plaintiffs 
have  been  appointed  administrators,  with  the  will  annexed, 
of  the  estate  of  said  Davis.  That  said  estate  is  solvent,  and 
it  is  not  necessary  to  sell  the  property  of  said  estate  to  pay 
the  debts.  That  the  defendant  is  the  widow  of  said  Davis, 
and  has  filed  her  claim  and  affidavit,  alleging  that  said  prop- 
erty is  exempt  to  her  under  the  statute  of  Alabama  in  force 
at  the  death  of  said  Davis,  and  under  the  act  of  October, 
1876-7,  exempting  property  from  administration  for  the  pay- 
ment of  debts.  That  the  property  is  of  the  value  at  which 
it  was  appraised  by  the  appraisers  of  said  estate.  That  said 
estate  has  not  been  finally  administered  and  settled.  That 
the  defendant  had  the  possession  of  the  same  at  the  com- 
mencement of  the  suit.  That  there  are  no  minor  children, 
and  that  the  widow  duly  dissented  from  the  will."  On  these 
facts,  the  court  charged  the  jury,  if  they  believed  the  evi- 
dence, they  must  find  for  the  defendant.  This  charge,  to 
which  the  plaintiffs  duly  excepted,  is  now  assigned  as  error. 

Wilson  &  Wilson,  with  Watts  &  Sons,  for  appellants. 

BEICKELL,  C.  J.— The  constitution  of  1868,  as  does  the 
present  constitution,  exempted  from  liability  to  debts,  per- 
sonal property,  to  be  selected  by  the  owner,  not  exceeding 
in  value  one  thousand  dollars.  The  act  of  February  8th, 
1872  (Pamph.  Acts  1871-2,  p.  9),  on  the  death  of  the  owner, 
leaving  a  widow,  or  a  minor  child,  exempted  from  adminis- 
tration, for  the  use  and  benefit  of  such  widow,  or  minor  child, 
personal  property  to  the  value  of  one  thousand  dollars.  This 
act  was  repealed  by  the  act  of  April  23d,  1873  (Pamph.  Acts 
1872-3,  pp.  64-9),  which  exempted  from  administration,  when 
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the  owner  died  leaving  a  widow,  or  a  minor  child  or  children, 
not  only  the  personal  property  exempt  from  liability  for 
debts,  but  other  personal  property,  which  was  supposed 
necessary  for  present  subsistence,  use,  and  consumption,  and 
books,  family  portraits,  <fec.,  which  to  the  family  had  an 
especial  value.  This  is  the  statute  of  force  at  the  death  of 
the  testator,  and  is  the  law  which  governs  and  controls  the 
rights  of  the  appellee  as  to  the  exemptions  claimed  by  hfer. 
Taylor  v,  Pettus,  52  Ala.  287.  Her  right  is  not  dependent  on 
the  solvency  or  insolvency  of  the  estate.  The  title  to  the 
property  exempt  did  not,  in  any  event,  vest  in  the  personal 
representative.  His  duty,  in  reference  to  it,  was  to  take 
care  that  it  was  separated  from  the  property  to  which  his 
title  extended,  and  secured  to  the  widow,  or  minor  children. 
Not  having  title  to,  or  the  right  of  possession  of  the  prop- 
erty sued  for,  as  against  the  appellee,  the  widow  of  the 
testator,  the  appellants  were  not  entitled  to  recover  in  this 
action. 
The  judgment  is  affirmed, 


Farley,    Spear  &   Co.  v.   Whitehead. 

Stattdory  Action  in  Nature  of  Ejectment. 

1.  Mror  without  injury  in  ruling$  against  plaintiff — When  the  record 
shows,  aflSrmatively  and  clearly,  that  the  plaintiff  never  can  recover  in  the 
action,  this  court  will  not  reverse  at  his  instance,  on  account  of  any  erroneous 
rulings  adverse  to  him,  since  they  can  work  no  injury;  but  this  rule  will  not 
be  applied,  when  the  bill  of  exceptions  does  not  purport  to  set  out  all  the  evi- 
dence, although  the  plaintiff's  evidence,  as  therein  set  out,  is  Indefinite  and 
insufficient. 

2.  What  tiUe  will  support  action. — An  equitable  title  will  not  support  eject- 
ment, nor  the  corresponding  statutory  action:  the  plaintiff  can  not  recover  on 
proof  of  a  purchase  at  a  sale  made  by  an  assignee  in  bankruptcy,  not  followed 
by  a  conveyance;  nor  as  the  assignee  of  a  mortgage,  without  showing  a  deed 
from  the  mortgagee,  either  indorsed  on  the  mortgage,  or  by  a  separate  instru- 
ment 

3.  Homestead  exemption  of  bankrupt. — Since  the  title  to  the  exempt  property 
of  a  bankrupt  does  not  vest  in  his  assignee  (Rev.  Stat.  U.  S.  §  5045),  it  would 
seem  that  he  is  not  entitled  to  a  conveyance  of  his  homestead  by  the  assignee. 

4.  Same;  admissibUUy  oj  record  or  judgment  as  evidence  against  third  person. 
In  ejectment  by  a  purchaser  at  a  sale  made  by  an  assignee  in  bankruptcy,  to 
recover  lands  which  the  bankrupt  claims  as  his  homestead  exemption,  an  or- 
der of  the  bankrupt  court,  rendered  after  the  commencement  of  the  suit,  nunc 
pro  tunc  (but  not  stating  of  what  time),  on  the  e*  parte  petition  of  the  bank- 
rupt; which  recites  that  'it  appears  to  the  court  that  a  homestead  exemption 
was  regularly  set  aside  and  assigned  to  the  said  bankrupt,  but  there  is  no 
record  evidence  to  protect  his  title',  and  therefore  orders  the  assignee  of  hia 
08ta|;e  to  "execute  to  said  bankrupt  a  conyeyance,  nunc  pro  tunc,  of  the  fol- 
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lowing  real  estate,  as  his  homestead  exemption," — is  not  admissible  evidence 
against  the  plaintiff,  when  offered  without  the  petition,  the  action  of  the  court 
assigning  the  homestead,  or  other  judicial  proceeding  had  in  connection 
with  it. 

5.  Homestead  exemption  under  constitution;  where  lands  arewwth  more  than 
$2,000. — J  he  constitution  of  1868,  like  the  present  constitution,  without  the 
aid  ot  statutory  provisions,  exempted  a  homestead  not  exceeding  $2,000  in 
value;  but,  if  the  homestead,  when  reduced  to  its  lowest  practicable  area,  ex- 
ceeded that  value,  no  part  of  it  was  exempted,  and  the  whole  might  be  aliened 
by  the  husband  by  any  ordinary  mortgage  or  other  conveyance. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  K.  Henry. 

This  action  was  brought  by  Farley,  Spear  &  Co.,  suing  as 
a  partnership,  against  James  M.  Whitehead,  to  recover  "  ten 
acres  of  land  in  the  city  of  Greenville,  known  as  the  home- 
stead of  John  M.  Sutherlin,  and  lately  occupied  by  him ; " 
and  was  commenced  on  the  7th  March,  1876.  J.  M.  Suth- 
erlin, "  on  his  own  motion,  was  admitted  to  defend  as  the 
warrantor  of  said  Whitehead,"  and  pleaded  not  guilty  ;  and 
issue  was  joined  on  this  plea.  The  plaintiffs  claimed  under 
a  mortgage  executed  by  said  Sutherlin  to  D.  C.  Taylor,  which 
was  assigned  to  the  plaintiffs,  and  also  under  a  purchase  by 
tbem  at  a  sale  made  by  John  F.  Bailey,  as  the  assignee  in 
bankruptcy  of  said  Sutherlin's  estate ;  while  the  defendant 
held  and  claimed  the  premises  as  the  homestead  exemption 
of  said  Sutherlin.  "  On  the  trial,"  as  the  bill  of  exceptions 
states,  "  the  plaintiff  offered  in  evidence  the  following  mort- 
gage, together  with  the  transfer,  or  assignment  thereof,  to 
Farley,  Smith  &  Co.  It  was  admitted  that  J.  T.  McDonald 
had  a  regular  power  of  attorney  from  D.  C.  Taylor  to  make 
the  assignment,  and  that  he  did  make  the  transfer  attached 
to  the  mortgage,  and  sign  his  name  to  the  same.  The  de- 
fendant objected  to  the  admission  of  such  transfer  as  evi- 
dence, because  there  was  no  attesting  witness  to  McDonald's 
signature,  and  no  acknowledgment  before  an  officer ;  but 
his  objection  was  overruled  bj'^the  court."  The  transfer,  or 
assignment  of  the  mortgage,  is  no  where  set  out  in  the  tran- 
script. The  mortgage  was  executed  by  said  J.  M.  Sutherlin 
to  D.  C.  Taylor ;  purported  to  be  given  to  secure  the  pay- 
ment of  a  promissory  note  for  $10,000,  borrowed  money,  of 
even  date  with  the  mortgage,  and  payable  ninety  days  after 
date ;  was  dated  the  23d  February,  1871 ;  conveyed  the 
premises  here  sued  for,  with  an  adjoining  tract  of  land,  con- 
taining in  all  two  hundred  acres,  with  several  horses  and 
mules,  household  furniture,  &c.;  and  contained  a  power  of 
sale  on  default.  It  was  signed  by  said  J.  M.  Sutherlin  alone, 
duly  attested  by  two  witnesses,  s^u^  admitted  to  record,  oi; 
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the  4th  March,  1871,  on  proof  by  one  of  the  subscribing 
witnesses. 

The  plaintiffs  then  offered  in  evidence  a  transcript  from 
the  District  Court  of  the  United  States  at  Montgomery,  show- 
ing— 1st,  a  petition  filed  by  John  F.  Bailey  and  William  Mil- 
ler, as  the  assignees  in  bankruptcy  of  said  Sutherlin,  asking 
the  sale  of  the  lands  now  in  controversy,  subject  to  the  mort- 
gage to  Farley,  Smith  &  Co.,  and  of  other  lands  belonging 
to  said  bankrupt ;  2d,  an  order  made  by  Lawrence  Worrall, 
as  register  in  bankruptcy,  directing  subpcenas  to  be  issued 
and  served  on  Farley,  Smith  &  Co.  and  other  parties  inter- 
ested, notifying  them  of  the  filing  of  said  petition,  and  re- 
quiring them  to  appear  and  answer,  &c.;  3d,  an  order  (or 
decree)  of  said  District  Court,  sitting  in  bankruptcy,  direct- 
ing a  sale  of  the  lands  by  the  assignees,  as  prayed  in  the 
petition ;  4th,  the  report  of  the  sale  by  the  assignees,  stating 
that  Farley,  Smith  &  Co.  had  become  the  purchasers  of  the 
lands ;  5th,  an  order  (or  decree)  of  the  court,  confirming  the 
report  of  the  sale,  and  directing  the  assignees  to  execute  a 
conveyance  to  the  purchaser.  The  petition  of  the  assignees 
was  filed  on  the  14th  June,  1872 ;  the  order  of  sale  was 
granted  on  the  31st  January,  1873;  the  report  of  the  sale 
was  made  on  the  7th  December,  and  confirmed  on  the  8th 
December,  1875  ;  but  the  day  on  which  the  sale  was  made  is 
not  stated.  "  The  defendants  objected  to  said  transcript, 
that  it  shi'wed  on  its  face  that  it  was  not  a  complete  tran- 
script, and  that  defendants  were  not  parties  to  said  proceed- 
ing, and  that  it  did  not  show  any  title  in  plaintiffs."  The 
court  overruled  tlie  objections,  and  admitted  the  transcript ; 
but  it  does  not  appear  that  any  exception  was  reserved  to 
its  admission. 

"  They  then  offered  the  defendant  Whitehead  as  a  witness, 
who  testified  that  the  property  sued  for  is  a  part  of  the  prop- 
erty described  in  the  said  mortgage  to  D.  C.  Taylor ;  that  he 
(witness)  is  in  possession  of  the  same,  having  purchased  the 
same  from  said  Sutherlin  in  the  early  part  of  the  year  1874 ; 
that  said  Sutherlin  was  in  possession,  and  residing  with  his 
family  upon  the  same,  prior  to  that  time,  from  about  1869, 
continuously  up  to  the  time  of  his  sale  to  witness ;  that  the 
value  of  the  property,  at  the  time  of  the  commencement  of 
the  suit,  was  about  $2,500,  and  that  it  was  worth  from  $3,000 
to  $4,000  at  the  time  of  the  exf^cution  of  the  mortgage  to 
Taylor.  Witness  stated,  on  cross-examination,  that  Suther- 
lin told  him,  at  the  time  he  sold  to  witness,  that  this  prop- 
erty was  exempt  as  a  homestead."  The  plaintiffs  objected 
to  this  last  statement  by  the  witness,  and  reserved  an  excep- 
tion to  the  overruling  of  their  objection.     "  Several  witnesses 
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were  examined,  as  to  the  value  of  the  property  at  the  com- 
menoemeut  of  the  suit ;  some  of  them  putting  it  as  high  aa 
$2,500,  and  some  as  low  as  $1,600." 

The  defendants  then  offered  in  evidence  a  transcript,  duly 
certified  by  the  clerk  under  his  oflicial  seal,  in  the  following 
words:  "  In  United  States  Court,  Middle  "District  of  Ala- 
bama. In  bankruptcy.  Ex  parte  J.  M.  Sutberlin,  bankrupt. 
Upon  the  hearing  of  the  petition  in  this  cause,  it  appears  to 
the  court  that  the  facts  set  forth  in  the  petition  are  true  ; 
and  it  further  appearing  that  a  homestead  exemption  was 
regularly  set  aside  and  assigned  to  the  said  bankrupt,  but 
that  there  is  no  record  evidence  of  any  conveyance  therefor 
to  protect  the  legal  title  ;  it  is  therefore  ordered  by  the  court, 
that  J.  F.  Bailey,  assignee  of  said  bankrupt's  estate,  execute 
to  said  J.  M.  Sutberlin,  bankrupt,  a  conveyance  nunc  pro 
tunc  of  the  following  real  estate,  as  a  homestead  exemption," 
describing  it,  "  which  was  heretofore  assigned  and  set  apart 
to  him."  (This  decree  was  signed  by  the  presiding  judge  of 
said  court,  and  dated  the  5th  June,  1876.)  "  The  plaintiffs 
objected  to  the  introduction  of  this  paper,  on  the  ground 
that  it  did  not  show  at  what  time  the  exemption  was  allowed; 
and  on  the  further  ground,  that  the  court  had  no  authority 
to  make  such  an  order,  so  as  to  affect  the  rights  of  the  plain- 
tiffs, which  had  vested  prior  to  the  making  of  said  order. 
The  court  overruled  their  objections,  and  the  plaintiffs  ex- 
cepted." The  defendants  then  offered  in  evidence  Suther- 
lin's  deed  to  Whitehead  for  the  premises,  which  was  dated 
the  19th  May,  1874,  and  a  mortgage  executed  by  Whitehead 
to  Sutherliu,  of  even  date  with  the  deed,  which  was  given  to 
secure  the  payment  of  $2,000,  the  alleged  purchase-money ; 
and  the  court  admitted  them,  against  the  plaintiffs'  objection 
on  the  ground  of  irrelevancy;  to  which  rulings  plaintiffs 
excepted. 

"  The  court  charged  the  jury,  among  other  things,  that  the 
plaintiffs  must  recover,  if  at  all,  on  the  strength  of  their  own 
title,  and  the  burden  of  establishing  the  averments  of  their 
complaint  rests  on  them  ;  that  the  mortgage  from  Sutherlin 
to  D.  C.  Taylor,  which  they  have  introduced,  and  which  had 
been  transferred  to  them,  with  proof  of  non-payment  of  the 
mortgage  debt,  and  the  defendants'  possession  of  the  lands, 
establishes  the  plaintiffs'  prima  facie  right  to  recover  in  this 
action,  and  entitles  them  to  a  verdict,  unless  the  other  evi- 
dence in  the  case  defeats  this  right.  But,  if  they  find,  from 
the  evidence,  that  Sutherlin  was  a  married  man  when  he 
executed  said  mortgage  to  Taylor,  and  lived  with  his  wife  in 
the  house  and  on  the  lands  sued  for  at  the  time  said  mort- 
gage was  executed,  and  that  they  were  then,  and  had  been 
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for  several  years,  occupying  aud  claiming  the  same  as  their 
homestead,  and  neither  owned  nor  occupied  any  other  house 
as  such  in  said  county,  or  elsewhere  ;  then  the  said  mort- 
gage, not  having  been  signed  and  executed  by  said  Suther- 
nn's  wife,  as  reqjiired  by  law,  or  otherwise,  was  wholly  in- 
valid as  to  the  homestead,  and  conveyed  to  Taylor  no  title 
to  said  homestead,  although  valid  as  to  the  other  property 
named  therein  ;  and  it  makes  no  diiference,  as  to  this  point, 
whether  Sutherlin  had,  prior  to  that  time,  made  written  claim 
to  said  homestead  or  not. 

"  The  court  charged  the  jury,  also,  that  the  transcript  of 
the  proceedings  of  the  bankrupt  court,  oflfered  in  evidence 
by  the  plaintiffs,  together  with  the  facts  that  the  deed  to 
plaintiffs  had  been  made  to  them  by  the  assignees,  but  not 
delivered  to  them,  established  their  prima  facie  right  to  re- 
cover the  lands  mentioned  in  their  complaint ;  but  that  the 
transcript  (or  record)  from  said  bankrupt  court,  offered  in 
evidence  by  the  defendants,  declares  that  the  property  here 
sued  for  '  was  regularly  set  aside  and  assigned  to  said  J.  M. 
Sutherlin  as  his  homestead,'  by  the  same  court  which  ordered 
the  sale  of  the  lands  ;  and  this  authorizes  the  presumption 
that  the  homestead  was  set  aside  and  assigned  before  the 
order  of  sale ;  for  it  could  not  have  been  '  regularly '  after 
the  order  of  sale,  without  first  setting  aside  the  order  assign- 
ing the  homestead  to  Sutherlin,  and  there  was  no  evidence 
from  the  record  of  any  such  action  by  the  court.  And 
although  the  order  of  sale  may  have  included  the  said  home- 
stead here  sued  for,  and  although  it  may  have  been  daf^d  (?) 
with  other  lands  at  the  sale,  and  purchased  by  plaintiffs,  and 
the  sale  was  regularly  reported  and  confirmed,  and  the 
assignees  ordered  to  make  a  deed,  and  the  deed  was  actually 
made ;  yet  these  facts  would  pass  no  title  to  the  purchasers, 
as  against  the  defendants,  who  claim  under  Sutherlin,  if  said 
property  had  actually  been  set  aside  and  assigned  to  said 
Sutherlin  as  a  homestead  by  the  bankrupt  court,  before  any 

I)roceedings  were  had  by  the  said  court  for  the  sale  of  said 
aiids,  unless  the  said  order  setting  aside  the  homestead  had 
been  revoked  or  set  aside.  And  if  the  lands  sued  for  were 
in  fact  set  apart  to  Sutherlin,  as  a  homestead,  by  the  said 
bankrupt  court,  before  any  proceedings  were  had  in  said 
court  for  the  sale  of  the  same,  and  said  action  of  the  court 
remained  unrevoked  in  any  way  ;  these  facts  would  not  only 
defeat  plaintiffs'  right  to  recover  under  the  proceedings  and 
sale  in  bankruptcy,  but  also  under  Sutherlin's  mortgage  to 
Taylor." 

The  plaintiffs  excepted  to  each  of  these  charges,  and  re- 
quested the  following  charges,  which  were  in  writing :    1.  "If 
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the  property  in  controversy,  at  the  time  of  the  execution  of 
the  mortgage  by  Sutherlin  to  Taylor,  exceeded  in  value  the 
sum  of  $2,000,  then  the  mortgage  was  valid,  and  passed  the 
legal  title  to  Taylor."  2.  "The  burden  of  proving  that  the 
property  was  claimed  as  exempt  is  upon  the  defendant ;  and 
when  he  affirms  that  the  mortgage  to  Taylor  is  void,  because 
it  included  the  homestead,  it  is  for  bim  to  show  that  the 
property  was  exempt  at  the  time  of  the  execution  of  said 
mortgage,  and  that  it  did  not  exceed  $2,000  in  value."  3.  "If 
the  whole  evidence  shows  that  the  property  sued  for  was 
worth  more  than  $2,000  at  the  commencement  of  the  suit ; 
or,  if  the  weight  of  the  evidence  fails  to  show  that  it  was 
not  worth  more  than  that  sum  at  that  time ;  then  it  would 
not  be  exempt,  unless  it  had  been  so  adjudicated  by  the 
bankrupt  court  before  the  bankrupt  sale."  4.  "  That  Suth- 
erlin, being  a  non-resident,  cannot  insist  on  the  exemption 
laws  in  a  suit  in  this  State."  The  court  refused  each  of 
these  charges,  and  the  plaintiffs  excepted  to  their  refusal. 
The  charges  given  by  the  court,  the  refusal  of  the  charges 
asked,  and  the  several  rulings  of  the  court  on  the  evidence 
to  which  exceptions  were  reserved,  are  now  assigned  as  error. 

Watts  &  Sons,  for  appellants. — The  lot  sued  for  is  situa- 
ted within  the  corporate  limits  of  Greenville.  Its  value,  at 
the  time  the  mortgage  to  Taylor  was  executed,  was  from 
$3,500  to  $4,000 ;  and  as  to  its  value  at  the  commencement 
of  the  suit,  whether  over  or  under  $2,000,  the  evidence  was 
conflicting.  Under  these  facts,  a  homestead  can  not  be 
claimed  in  the  premises. — Miller  v.  Marx,  55  Ala.  322  ;  Weber 
V.  Short,  55  Ala.  311.  The  general  rule  is,  that  a  conveyance 
is  either  valid  or  void  at  the  time  of  its  execution,  and  it  can 
not  be  rendered  void  by  any  event  subsequently  occurring ; 
and  this  rnle  applies  to  a  mortgage  of  the  homestead :  if 
valid  at  the  time  of  its  execution,  the  subsequent  deprecia- 
tion in  the  value  of  the  property  cannot  invalidate  it. —  Wafts 
V.  Burnett,  56  Ala.  340.  The  rights  of  the  plaintifis  in  this 
suit,  under  the  mortgage,  and  under  their  purchase  at  the 
sale  by  the  assignee  in  bankruptcy,  cannot  be  affected  by 
the  order  or  decree  rendered  by  the  bankrupt  court  on  the 
application  of  the  bankrupt.  That  was  an  ex  parte  proceed- 
ing, of  which  they  had  no  notice,  and  which  could  not  affect 
the  rights  already  vested  in  them.  It  was,  moreover,  ren- 
dered after  the  commencement  of  this  suit ;  and  though  ren- 
dered nunc  pro  tunc,  the  time  to  which  it  was  intended  to 
relate  is  not  shown.  It  is  but  a  fragmentary  or  partial  tran- 
script ;  and  if  its  recitals  are  true,  better  evidence  exists  of 
the  homestead  right.   As  against  these  plaintiffs,  that  decree 
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is  void. — Freeman  on  Judgment,  §§  72-74 ;  Bin/oi'd  v.  Daniels, 
13  Ala.  667  ;  Hudson  v.  Hudson,  20  Ala.  364  ;  Chighizola  v.  Le 
Baron,  24:  Ala..  231 ;  Summersett  v.  Sicmme>sett,  40  Ala.  596. 

Herbert  &  Bdell,  contra. — In  this  action,  the  plaintiffs  can 
only  recover  on  proof  of  a  legal  title  in  themselves ;  and 
failing  to  show  such  title,  or  prior  possession  in  themselves, 
they  cannot  attack  the  defendant's  title. — Brock  v.  Younge,  4 
Ala.  5t)4.  They  cannot  recover  under  their  purchase  at  the 
sale  by  the  assignee  in  bankruptcy,  because  they  showed  no 
deed  from  the  assignee. — Bonner  v.  Greenlee,  6  Ala.  411 ; 
Lightfoot  v.  Leivis,  1  Ala.  475.  They  cannot  recover  under 
the  mortgage,  because  the  assignment  is  not  shown  to  have 
been  by  proper  words  of  conveyance  ;  and  if  it  was  in  proper 
form,  the  assignment  was  neither  attested  nor  acknowledged. 
Bev.  Code,  §§  1535-36 ;  Graham  &  Rogers  v.  Neioman,  21  Ala. 
497.  Having  shown  no  title  in  themselves,  any  erroneous 
rulings  against  plaintiffs  worked  no  injury,  and  are  no  cause 
for  a  reversal. — See  cases  collected  in  1  Brickell's  Digest, 
780,  §  97.  But  no  error  is  shown  in  any  of  the  rulings  com- 
plained of.  The  objections  to  the  transcript  were  not  well 
taken.  The  jurisdiction  and  authority  of  the  court  to  make 
the  order  cannot  be  doubted ;  and  it  was  not  necessary  to 
show  the  time  when  the  exemption  was  allowed,  as  an  ingre- 
dient of  the  judgment  nunc  'pro  tunc.  All  courts  may  amend 
their  records  nunc  pro  tunc,  so  as  to  make  them  speak  the 
truth  ;  and  it  is  not  necessary  to  give  notice  to  the  adverse 
party,  nor  to  set  out  the  evidence  on  which  the  amendment 
was  allowed. — AUen  v.  Bradford,  3  Ala.  281 ;  Farmer  v.  fi'il- 
son,  34  Ala.  75 ;  Price  v.  Gillespie,  28  Ala.  279  ;  1  Brickell's 
Digest,  72,  §  18. 

STONE,  J. — This  was  a  statutory  action  of  ejectment,  to 
recover  possession  of  lands,  in  which  the  verdict  and  judg- 
ment were  for  the  defendant.  It  is  contended  for  appellee, 
that  as  the  plaintiffs  must  recover  on  the  strength  of  tbeir 
own  title,  and  show  what  is  equivalent  to  a  legal  title  in 
them,  it  is  immaterial  what  may  have  been  the  rulings  of 
the  Circuit  Court,  the  judgment  must  be  affirmed,  because 
the  plaintiffs  failed  to  show  a  right  of  recovery,  and  are 
therefore  not  injured  by  any  rulings  the  court  made.  It  is 
certainly  the  rule  in  this  court,  that  if  the  record  shows, 
affirmatively  and  clearly,  that  the  plaintiff  never  can  recover, 
then  he  cannot  complain  of  any  rulings  of  the  court  a^^ainst 
him,  no  matter  how  erroneous  such  rulings  may  be,  as  mat- 
ter of  law.  Such  erroneous  rulings  are,  at  most,  error  with- 
out injury. — Alexander  v.  Caldwell,  61  Ala.  543  ;  1  Brick.  Dig. 
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780,  §§  96,  97.  To  come  witbin  this  rule,  however,  the  facts 
negativing  plaintiff's  right  of  recovery  must  be  clear  and 
uncontroverted.  Indefiniteness  and  insufficiency  of  the 
plaintiff's  evidence  will  not  authorize  the  application  of  the 
rule.— 76.  780,  §  98. 

It  is  contended  for  appellee  that  plaintiffs  below,  having 
failed  to  prove  title  in  themselves,  are  brought  within  the 
rule  stated  above  It  must  be  conceded  that  there  is  not 
enough  in  the  bill  of  exceptions  to  prove  a  legal  title  in 
plaintiffs.  Their  purchase  at  assignee's  sale,  not  being  fol- 
lowed by  a  conveyance,  vested,  at  most,  an  equitable  title  in 
Farley,  Spear  &  Co.  An  equitable  title  will  not  support 
ejectment.  Neither  can  plaintiffs  recover  on  the  mortgage 
made  to  Taylor,  without  showing  ^  deed  from  the  mortgagee 
to  them,  either  indorsed  on  the  mortgage,  or  by  a  separate 
conveyance. —  Graham  v.  Newman,  21  Ala.  497.  The  recital 
in  the  bill  of  exceptions  in  this  case  falls  far  short  of  proof 
of  a  conveyance  of  title.  What  the  substance  or  form  of 
the  transfer  was,  we  are  not  informed.  But  the  bill  of  ex- 
ceptions does  not  affirm  that  it  contains  all  the  evidence. 
In  such  case,  we  cannot  apply  the  doctrine  of  error  without 
injury. — Marshall  v.  Betner,  17  Ala.  832 ;  Adams  v.  Adams^ 
26  Ala.  272  ;  Pinksfon  v.  Green,  9  Ala.  19  ;  Young  v.  Dumas, 
30  Ala.  213.  When  error  is  shown,  the  presumption  of  in- 
jury arises,  and  must  be  clearly  repelled  by  the  record,  or 
the  judgment  will  be  reversed. — 1  Brick.  Dig.  780,  §  100  ; 
Castello  V.  Thompson,  9  Ala.  937 ;  Williams  v.  Cannon,  9 
Ala.  348. 

The  defense  relied  on  was,  that  the  premises  sued  for  were 
exempt  to  Sutherlin  as  his  homestead.  A  certified  copy  of 
an  order,  made  in  the  District  Court  in  bankruptcy,  was 
relied  on  in  support  of  this  defense.  That  order  was  made 
after  the  present  suit  was  brought.  It  purports  to  be  a  judg- 
ment rendered  nunc  pro  tunc,  'but  does  not  show  when  the 
order  was  made,  which  it  assumes  to  amend.  It  is  headed 
"  Ex  'parte  J.  M.  Sutherlin,  bankrupt ; "  and  declares  that, 
"  upon  the  hearing  of  the  petition  in  this  cause,  it  appears 
to  the  court  that  the  facts  set  forth  in  the  petition  are  true  ; 
and  it  further  appearing  that  a  homestead  exemption  was 
regularly  set  aside  and  assigned  to  said  bankrupt,  but  that 
there  is  no  record  evidence  of  any  conveyance  therefor  to 
protect  his  title  ;  it  is  therefore  ordered  by  the  court,  that  J. 
F.  Bailey,  assignee  of  said  bankrupt's  estate,  execute  to  said 
J.  M.  Sutherlin,  bankrupt,  a  conveyance  nuuQ  pro  tunc  of  the 
following  real  estate,  as  a  homestead  exemption,"  &c.  The 
petition  referred  to  in  the  order  was  not  produced.  The 
order,  certified  by  the  clerk  as  a  true  copy  of  the  original, 

VoIj.  lxui. 


1879.]  OF  ALABAMA.  303 

[Farley,  Spear  &  Co.  v.  Whitehead.] 

was  offered  alone,  and  received  in  evidence,  against  the  ob- 
jection of  plaintiffs.  Neither  the  bankrupt's  claim  of  exemp- 
tion, nor  the  action  of  the  court,  or  of  the  assignee,  in  allow- 
ing the  claim  of  homestead  exemption,  is  shown  in  the  pres- 
ent record.  It  will  be  observed  that,  in  the  order  made  by 
the  District  Court,  granting  the  prayer  of  the  petition,  no 
complaint  had  been  made  that  the  record  did  not  show  the 
homestead  exemption  had  been  set  aside.  The  court  affirmed 
that  such  exemption  "was  [had  beenj  regularly  set  aside 
and  assigned  to  said  bankrupt."  The  complaint  made,  and 
the  relief  sought,  rest  on  the  fact  affirmed,  that  there  is  no 
record  evidence  of  any  conveyance  therefor  to  fnotect  his  [the 
bankrupt's]  title.  If  this  be  true,  there  was  evidence  that 
the  homestead  had  been  set  aside  and  assigned;  and  the 
additional  security  the  bankrupt  sought  and  obtained  an 
order  for,  was  record  evidence  of  a  conveyance  to  protect  his 
title.  It  would  seem  that  a  bankrupt  is  not  entitled  to  a 
conveyance  of  his  homestead  by  the  assignee.  The  title  to 
exempt  property  never  vested  in  the  assignee. — Rev.  Stat 
U.  S.  §  5045.  But,  be  this  as  it  may,  the  transcript  offered 
in  evidence  was  fragmentary,  omitting  all  connection  with  a 
judicial  proceeding,  and  omitting  the  petition  on  which  it 
was  granted,  and  all  evidence  of  record,  or  quasi  of  record, 
that  the  homestead  had  been  regularly  set  aside  and  assigned. 
The  Circuit  Court  erred  in  admitting  this  certified  copy- 
order  in  evidence  against  the  present  plaintiffs,  whose  as- 
serted right  accrued  before  the  order  was  made. —  1  Brick. 
Dig.  823,  §§  282,  283. 

There  is  another  phase  of  the  defense  in  this  case  in  which 
the  Circuit  Court  erred.  It  is  settled  in  this  court,  that  tlm 
homestead  which  the  constitution  exempts,  shall  not  exceed 
in  value  two  thousand  dollars. — Miller  v.  Marx,  55  Ala.  To 
that  extent,  the  constitutions  qf  1868  and  of  1875  operate  a 
complete  exemption  by  their  mere  unaided  force.  If,  after 
being  reduced  to  the  lowest  practicable  area,  the  homestead 
still  exceeds  two  thousand  dollars  in  value,  it  is  entirely 
without  the  operation  of  the  constitutional  protection  ;  and 
the  conveyance  of  it  by  the  owner,  being  a  married  man, 
without  the  voluntary  signature  and  assent  of  his  wif^,  is  nof 
made  void  by  that  instrument.  If,  when  the  mortgage  was 
made,  the  homestead  exceeded  two  thousand  dollars  in 
value,  Sutherliii  had  no  valid  claim  to  have  it  declared  ex- 
empt from  the  grants  and  covenants  contained  in  his  mort- 
gage to  Taylor. —  Watts  v.  Bnrwtt,  56  Ala.  340. 

Several  of  the  rulings  of  the  Circuit  Court  are  opposed  to 
these  views. 

The  judgment  is  reversed  and  remanded. 
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Blackmail  v.  Dowling^. 

Action  on  Promissory  Note,  by  Payee  against  Maker. 

1.  Written  contract;  implied  stipulations. — When  parties  enter  into  writted 
coutracts,  the  express  stipulations  ami  conditions  therein  contained  can  not  be 
extended  by  implication:  the  writing  is  presumed  to  express  all  the  stipula- 

ions,  and  none  can  be  iniplierl. 

2.  Conditional  note. — Where  a  promissorj'  note,  given  in  consideration  of  the 
payee's  interest  in  a  contract  with  the  United  States  for  carrying  the  mail  oa 
a  specified  route,  contains  the  express  conditions,  "that  said  route  is  not  abol- 
ished, nor  the  pay  by  the  United  States  diminished'';  the  failure  of  the  princi- 
pal contractor,  under  whom  the  payee  of  the  note  derived  his  interest  in  the 
contract,  to  pay  over  to  the  maker  his  proportion  of  the  compensation  received 
from  the  United  States,  is  no  defense  to  au  action  on  the"  note. 

Appeal  from  the  Circuit  Court  of  Dale. 

Tried  before  the  Hon.  H.  D,  <^"layton. 

This  action  was  brought  by  Thomas  G.  Blackman,  against 
John  W.  Dowhng ;  was  commenced  on  the  20th  August,  1874, 
and  was  founded  on  a  written  contract,  or  promissory  note, 
signed  bv  the  defendant,  of  which  the  following  is  a  copy : 

"Ozark,  Ala.,  Dec.  29th,  1869.  By  the  first  day  of  Janu- 
ary, 1871, 1  promise  to  pay  Thomas  G.  Blackman  two  hun- 
dred dollars  for  his  part  of  the  mail  contract  on  route  No. 
6789,  in  Alabama ;  on  the  condition,  that  said  route  is  not 
abolished,  nor  the  pay  by  the  United  States  is  not  dimin- 
ished during  the  time  of  said  contract ;  in  which  event,  such 
pay  to  be  in  pro  rata  with  that  that  I  may  receive  from  the 
United  States." 

The  defendant  pleaded,  ''in  short  by  consent — 1st,  the 
general  issue  ;  2d,  payment  and  sot-off;  3d,  failure  of  consid- 
eration ;"  and.  4th,  a  special  plea  as  follows :  "That  the 
consideration  for  which  said  note  was  given  was  a  one-third 
interest  which  plaintiff  had  in  a  contract  for  carrying  the 
mail  on  route  No.  6789,  from  Geneva  to  Louisville,  Alabama, 
and  subsequently  extended  to  Clayton  ;  that  defendant  pur- 
chased said  interest  in  said  contract  from  plaintiff  on  the 
29th  December,  1869,  giving  him  the  note  for  $200,  on  which 
this  suit  is  founded,  with  a  proviso  therein  contained,  that  if 
any  reduction  or  change  in  the  pay  for  carrying  the  mail  on 
said  route  should  be  made  by  the  post-office  department  of 
the  United  States,  then  defendant  would  pay,  according 
thereto,  such  pro  rata  of  said  $200  as  might  be  paid  after 
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such  reduction  ;  that  defendant  owned  a  two-thirds  interest 
in  said  contract,  and  plaintiff  a  one-third  interest  therein ; 
that  a  deduction  of  the  pay  for  carrying  said  mail  over  said 
route  was  made  by  the  post-ofl3.ce  department,  and  was  made 
to  apply  to  the  entire  contract,  embracing  the  period  from 
July  8th,  1867,  to  June  30th,  1871,  amounting  in  the  aggre- 
gate to  about  $730,  one  third  of  which  sum  embraced  and 
covered  the  said  interest  of  plaintiff,  being  over  $200;  all 
which  was,  in  consequence  of  said  reduction,  totally  lost  by 
defendant.  Wherefore,  according  to  the  proviso  in  said  note 
contained,  defendant  does  not  owe  plaintiff  any  thing." 
Issue  seems  to  have  been  joined  on  all  these  pleas. 

It  was  shown  on  the  trial,  as  appears  from  the  bill  of  ex- 
ceptions, that  in  1867  the  plaintiff  and  defendant,  together 
with  one  Hughes,  desiring  to  procure  the  contract  for  carry- 
ing the  United  States  mails  over  the  route  designated  in  the 
note  sued  on,  and  being  unable  to  obtain  it  in  their  own 
names  under  the  laws  and  regulations  then  in  force,  induced 
one  Bryan  Tyson,  of  Washington  City,  to  take  the  contract 
in  his  own  name,  for  them ;  they  becoming  bound  as  his  sure- 
ties, and  performing  the  service,  and  allowing  him  to  retain 
five  per  cent,  of  the  compensation,  which  was  paid  to  him. 
The  compensation  was  $1,000,  payable  quarterly ;  and  the 
contract  extended  from  July  1st,  1867,  to  June  30th,  1871. 
During  this  term,  the  contract  was  modified  by  orders  from 
the  post-office  department,  as  follows  :  "September  15,  1869. 
Extend  route  ten  miles,  to  commence  at  Clayton,  and  add 
$123.45  to  annual  pay  from  October  1, 1869."  "October  27, 
1870.  Omit  Brundidge,  reducing  distance  fifteen  miles,  and 
deduct  $185.18  per  annum,  pro  rata  from  July  8,  1867,  and  al- 
low one  month  extra  pay  on  sum  saved."  "December  5,  1871. 
Modify  order  of  October  27,  1870,  so  as  to  take  effect  Octo- 
ber 11,  1867."  "August  16, 1872.  Revoke  order  of  Decem- 
ber 5,  1871,  and  modify  order  of  October  27,  1870,  so  as  to 
make  it  take  effect  from  its  date,  instead  of  July  8,  1867." 
The  money  waspaid  regularly  to  Tyson,  and  by  him  to  the 
defendant  and  Hughes  according  to  their  contract ;  except 
that,  under  the  orders  revoking  the  order  by  which  the  com- 
pensation was  reduced,  he  received  $6  i  1.33  on  the  18th  Oc- 
tober, 1872,  and  failed  to  pay  over  any  part  of  it  to  them. 

The  court  charged  the  jury,  among  other  things,  as  fol- 
lows :  "If  you  find,  from  the  evidence,  that  the  mail  route 
was  not  abolished,  nor  the  pay  reduced,  during  the  period 
named  in  the  contract,  your  verdict  will  be  for  the  plaintiff, 
for  the  whole  amount  promised,  with  interest  from  the  1st 
January,  1871.  The  first  material  inquiry  is,  was  the  route 
abolished,  or  the  pay  reduced  ?     If,  from  the  evidence,  you 
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find  that  it  was  abolished,  or  the  pay  reduced,  then  the  next 
inquiry  is,  how  much  pay  did  the  defendant  receive  under  the 
contract  so  abolished  or  reduced  ;  and  your  verdict  will  be 
for  the  plaintiff,  for  such  portion  of  the  two  hundred  dollars 
promised  as  the  amount  actually  received  bears  to  the 
amount  defendant  would  have  received  under  the  contract 
then  existing,  had  the  route  not  been  abolished,  or  the  pay 
reduced.  The  plaintiff  insists,  that  if  Tyson  received  the 
full  amount  of  pay  that  was  or  would  be  due  under  the  con- 
tract, as  it  existed  at  the  time  plaintiff  sold  his  interest  to 
defendant,  then  defendant  is  liable  on  his  promise,  whether 
he  received  it  or  not.  Tyson  was  as  much  the  agent  of 
plaintiff  as  defendant,  although  plaintiff  sold  his  interest  in 
the  contract  to  defendant ;  so  that,  if  you  find  that  Tyson 
received  the  money,  then  the  question  is,  whether  the  de- 
fendant failed  to  receive  it  through  any  fault  of  his  own.  If 
he  did,  he  is  liable  as  though  he  had  received  it;  but,  if  his 
failure  to  collect  it  was  no  fault  of  his,  then  he  is  not  liable, 
but  for  the  proportion  of  so  much  as  he  did  receive.'*  This 
charge,  to  which  the  plaintiff  excepted,  he  now  assigns  as 
error,  together  with  the  refusal  of  several  charges  asked 
by  him. 

W.  D.  Wood,  for  appellant. 

W.  C.  Gates,  contra,. 

BEICKELL,  C.  J. — The  questions  presented  by  the  record 
involve  the  construction  of  the  contract  on  which  the  suit  is 
founded.  The  contract  is  not  absolute  :  it  is  subject  to  a 
condition,  or  a  contingency,  clearly  expressed — the  abolition 
of  the  mail-route — on  the  happening  of  which,  the  promissor 
would  be  discharged  from  all  liability.  And  it  is  subject  to 
another  condition,  on  the  happening  of  which  there  would 
be  an  abatement  of  the  sum  of  money  the  promissor  was 
bound  to  pay.  The  condition  is  a  diminution  by  the  United 
States  of  the  compensation  promised  for  the  carrying  of  the 
mail  on  this  route.  The  parties  have  thus  expressed  in 
writing  the  conditions  by  ■v^^hich  they  are  to  be  bound  ;  and 
it  is  not  in  the  power  of  the  courts  to  imply  the  existence  of 
others.  The  rule  is  of  very  general,  if  not  universal  appli- 
cation, that  where  parties  have  entered  into  written  engage- 
ments, with  express  stipulations,  these  cannot  be  extended 
by  implication.  The  presumption  is,  that,  having  expressed 
some,  they  have  expressed  all  the  conditions  by  which  they 
intend  to  be  bound. 

The  sum  which  Dowling  promised  to  pay  was  not  subject 
Vot.Lxm. 
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to  abatement,  because  he  may  not  have  received  the  com- 
pensation to  which  he  was  entitled  under  the  contract  for 
carrying  the  mail.  It  was  subject  to  abatement  only  in  the 
event  the  United  States  diminished  the  compensation. 
There  was  at  one  time  a  diminution,  but  afterwards  this  or- 
der was  revoked,  and  the  original  compensation  restored. 
The  United  States  paid  over  the  compensation  to  Tyson,  the 
contractor,  to  whom  alone  it  could  have  been  properly  paid, 
and  with  whom  alone  the  contract  was  made.  Such  pay- 
ment the  parties  must  have  contemplated.  Whatever  rela- 
tion may  have  existed  between  Tyson  and  Blackman,  before 
the  sale  by  the  latter  of  his  interest  in  the  mail  contract  to 
Dowling,  was  dissolved  by  the  sale.  Blackman,  after  the 
sale,  had  no  right  or  interest  which  Tyson  could  represent. 
He  was  not  entitled  to  receive,  either  from  Tyson,  or  from 
the  United  States,  any  part  of  the  compensation  due  from 
the  latter  for  carrying  the  mail.  All  his  rights  in  this  re- 
spect passed  to  Dowling  by  the  sale ;  and  having  no  rights 
Tyson  could  represent,  it  follows  that  he  is  not  bound  or 
affected  by  Tyson's  acts  or  omissions,  or  by  his  want  of  fidel- 
ity to  Dowling.  To  make  him  answerable  for  Tyson's  un- 
faithfulness is  to  imply  a  stipulation  not  found  in  the  con- 
tract. 

The  rulings  of  the  Circuit  Court  were  inconsistent  with 
these  views ;  and  the  judgment  must  be  reversed,  and  the 
cause  remanded. 


Boswell  V.  The  State. 

Indictment  for  Murder. 

1  Proof  of  insanity. — On  the  qaestioa  of  insanity  vd  non,  sleeplessness 
and  nervous  restlessness  are  admissible  evidence ;  inconclnsive,  of  conrse,  but 
still  a  circumstance  to  be  weighed  by  the  jury. 

2.  Exception  to  evidence;  ceriainiy  requisite  in. — Where  the  bill  of  exceptions 
sets  out  evidence,  some  of  which  is  inadmissible,  in  one  continuous  sentence, 
and  then  adds,  "The  State  objected  to  this  testimony  as  it  was  ofifered,  and 
the  court  sustained  each  objection,  and  the  defendant  separately  excepted  ;" 
the  exception  is  wanting  in  the  requisite  definiteuess  and  certainty. 

3.  Insanity  as  defense. — Since  an  unsound  mind  can  not  form  a  criminal 
intent,  which  is  an  indispensable  element  of  every  crime,  insanity,  when  fully 
proved,  is  a  complete  defense  to  a  criminal  charge ;  but  no  defense  is  more 
easily  similated,  and  the  evidence  adduced  in  support  of  it  should  be  carefully 
and  conhiderately  scanned.  It  is  difficult  to  lay  down  an  absolute  rule  for  the 
government  of  nil  cases,  and  each  case  must  depend,  more  or  less,  on  its  own 
particular  facts. 
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4.  bame. — Prior  to  the  decision  iu  McNufihkn's  case,  before  the  House  of 
Lords  in  1843  (10  CI.  &  F.  200),  the  test  of  insanity,  as  a  defense  to  a  criminal 
charge,  was,  in  the  great  majority  of  English  cases,  held  to  be  the  capacity  to- 
know  right  from  wrong.  But  the  rule  laid  down  in  that  case,  which  this  court 
adopts,  as  applicable  to  cases  of  insane  delusion,  or  partial  insanity,  holds  a 
person  not  responsible  criminally  for  an  act  committed  under  the  influence  of 
an  insane  delusion  existing  in  his  mind  at  the  time,  iclmi  (and  only  wlien)  the 
fact,  or  state  of  facts,  the  existence  of  which  he  believes  under  such  insane 
delusion,  would,  if  actually  existing,  justify  or  excuse  the  act. 

5.  Samer— To  justify  the  inference  of  insanity, such  as  will  justify  or  excuse 
a  homicide,  from  the  calmness  of  manner  and  indifference  to  results,  which 
sometimes  mark  the  conduct  of  such  persons,  there  should  be  convincing  evi- 
dence of  previous  insanity,  or  insane  delusions,  so  recent  as,  when  coupled 
with  the  causelessness  of  the  killing,  to  raise  the  presumption  that  the  paroxysm 
had  not  entirely  passed  away.  On  the  other  hand,  calmness,  indifference  to- 
results,  and  consciousness  of  the  criminality  of  the  act,  with  connectedness 
in  the  employment  of  the  reasoning  faculty,  while  not  conclusive,  are  strong 
circumstances  tending  to  prove  legal  accountability. 

6.  Same. — Moral  insanity,  which  consists  of  irresistible  impulse,,  co-exist- 
ing with  mental  sanity,  has  no  support  either  in  i^sychology  or  in  law. 

7.  Same;  burden  and  measure  of  proof.— The  law  presumes  sanity,  and  that 
presumption  must  prevail  until  it  is  overcome ;  and  when  insanity  is  set  up' 
as  a  defense  in  a  criminal  case,  whether  the  evidence  of  it  arises  out  of  the 
testimony  which  proves  the  commission  of  the  act,,  or  i.s  shown  aliunde,  it  is 
insufficient  until  it  overturns  the  presumption  of  sauity.  (2/ke  State  v.  Marler, 
2  Ala.  43,.  and  Brinyea  v.  The  Slate,  5  Ala.  241,  commented  on,  as  self-repug-- 
nant  on  this  question.) 

From  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  John  Henderson. 

The  prisoner  in  this  case,  George  Boswell,  was  indicted 
for  the  murder  of  Eliza  Embry,  by  stabbing  her  with  a  knife ; 
was  tried  on  issue  joined  on  the  plea  of  not  guilty  r  found 
guilty  of  murder  in  the  jfirst  degree,  and  sentenced  to  be 
hanged.  The  prisoner  was  a  mulatto  man,  whose  former 
wife  had  been  dead  five  or  six  years,  leaving  several  children 
living  with  him,  the  oldest  being  a  boy  about  fifteen  years 
old ;  and  Eliza  Embry  was  a  young  mulatto  woman,  whom 
he  had  been  courting,  and  who,  as  he  claimed,  had  promised 
to  marry  him,  but  married  another  man,  Wesley  Embry  by 
name.  The  murder  was  committed  on  the  2d  February,  1878,. 
about  the  middle  of  the  day,  on  the  public  square  in  Talla- 
dega, a  few  minutes  after  the  said  Eliza  and  Wesley  Embry 
had  been  married  by  the  probate  judge  in  his  office.  The 
circumstances  immediately  preceding  the  commission  of  the 
crime  were  thus  stated  by  the  probate  judge,  who  was  exam- 
ined as  a  witness  for  the  prosecution  :  "  On  the  2d  of  Febru- 
ary, 1878,  between  one  and  two  o'clock,  P.  m  ,  while  I  was 
preparing  a  marriage-license  for  Wesley  Embry  and  Eliza 
Truss,  the  defendant  came  into  my  office,  and  asked  me,  '  if 
a  girl  could  obtain  a  license  to  marry  another  man,  after 
having  promised  to  marry  him.'  I  told  him,  '  yes ;  that  she 
had  the  right  to  change  her  mind ;'  and  he  then  left  the 
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room.  After  I  had  married  Wesley  and  Eliza,  and  Wesley 
had  gone  out,  the  defendant  returned,  and  sat  down  close  to 
Eliza,  and  held  some  conversation  with  her,  none  of  which 
I  understood.  The  south  door  of  the  room  was  opened  by 
some  one  (Mr.  Hamill,  I  think),  and  Eliza,  rather  hastily,  moved 
her  chair  from  near  the  defendant,  to  a  point  near  me,  and 
sat  down.  About  this  time  Wesley  returned  to  the  room, 
and  proposed  to  Eliza  that  they  go  home.  She  immediately 
got  up,  and  gath.ered  up  some  bundles  and  wraps,  and  the 
three  left  the  room  ;  Wesley  going  in  front,  Eliza  next,  and 
the  defendant  last.  In  a  very  short  time  I  heard  screams  in 
the  court-yard,  and,  looking  out  of  the  window,  saw  the  de- 
fendant have  Eliza  pushed  back  against  the  bell-tower,  with 
one  arm  around  her,  and  striking  her  with  the  other ;  and  I 
eaw  Eliza  get  loose  from  him,  and  run  away.  I  ran  to  the 
west  door  of  the  room,  and  just  after  I  stepped  out  of  it,  the 
defendant  walked  up  to  me,  and  said,  '  Judge,  I  done  it.  She 
promised  to  marry  me,  and  has  gone  back  on  me.' "  (Or,  as 
afterwards  stated  by  the  witness,  "  Judge,  I  done  it,  a/nd  if  I 
have  got  to  hang,  let  me  hang.  She  promised  to  marry  me,  and 
has  married  another  fellow :  sJie  has  gone  back  on  me.")  The 
deceased  ran  several  steps,  and  fell,  and  died  in  a  few  min- 
utes ;  her  throat  being  cut,  and  eight  other  wounds  with  a 
knife  being  inflicted  on  her  person. 

Another  witness  for  the  prosecution,  who  saw  the  stab- 
bing, testified  that  he  was  standing  on  the  steps  of  the  court- 
house when  the  parties  came  out  of  the  probate  judge's  office, 
and  thus  proceeded :    "I  heard  George  [the  prisoner]  say, 

*  Wesley,  you  go  on,  I've  got  something  to  tell  Liza.'  Wes- 
ley went  on,  towards  the  fence  beyond  the  bell-tower ;  and 
George  then  said,  *  Liza,  you've  gone  back  on  me.'     She  said, 

*  George,  I  didn't  love  you  well  enough  to  marry  you.'  By 
this  time,  they  were  opposite  the  bell  tower,  and  Wesley  was 
outside  of  the  fence,  at  his  buggy.  George  seized  Eliza,  and 
stabbed  her  three  or  four  times.  She  screamed,  and  jerked 
away  from  him,  and  ran  towards  the  east  side  of  the  square ; 
and  he  walked  back  towards  the  west  door  of  the  court-house, 
and  gave  himself  up  to  Judge  Thornton.  The  stabbing  was 
done  in  plain  view  of  a  large  number  of  people.  George  was 
not  excited,  and  did  not  look  like  he  had  been  drinking.  He 
did  not  try  to  get  away,  but  went  quietly  to  Judge  Thornton, 
and  gave  himself  up."  Another  witness  for  the  prosecution 
testified  that,  about  one  o'clock  in  the  afternoon  of  that  day, 
the  defendant  came  into  his  store,  where  guns,  pistols,  and 
knives  were  kept  for  sale,  and  bought  a  knife  with  two  blades, 
the  larger  one  being  from  three  to  three  and  a  half  inches 
long ;  "  saying  that  he  wanted  a  keen,  sharp  knife,  that  would 
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cut  leather."  The  mother  of  the  deceased  testified,  among 
other  things,  that  the  prisoner  came  to  her  house  one  night, 
in  Pecember  preceding  the  killing,  and  she  heard  him  ask 
Eliza  to  marry  him  ;  and  that  on  her  refusal,  she  heard  him 
say :  ''  My  God,  woman,  where  is  your  heart  ?  If  you  marry 
any  body  but  me,  I'll  cut  your  throat,  and  cut  my  own  throat, 
and  send  my  soul  to  hell."  Another  witness  for  the  prose- 
cution testified,  that  he  met  the  defendant  one  morning  in 
December,  coming  from  the  direction  of  the  house  where  the 
deceased  was  living  with  her  father  and  mother ;  that  the 
defendant  stopped  him,  and  during  their  conversation  said  : 
"  I  am  afraid  they  are  going  to  pull  back  on  me  down  there ; 
and  if  they  do,  it  will  break  my  heart,  and  I  will  kill."  The 
sheriff  of  the  county,  who  was  introduced  as  a  witness  for 
the  defense,  testified  that,  when  he  arrested  the  defendant, 
immediately  after  the  killing,  he  took  from  him  a  pistol  with 
five  barrels,  all  loaded,  a  knife  with  two  blades,  the  larger 
one  being  bloody  and  slightly  bent,  some  papers  and  money, 
and  two  pint-bottles  of  whiskey,  on©  of  which  was  full,  and 
the  other  about  one-third  full. 

Insanity  was  set  up  as  a  defense.  Several  witnesses  testi- 
fied to  the  intimate  relations  which  existed  between  the  de- 
ceased and  the  prisoner,  for  some  time  previous  to  the  kill- 
ing, the  messages  which  were  sent  between  them,  the  pres- 
ents which  he  had  given  to  her,  and  the  preparations  he 
had  made  and  was  making  for  his  approaching  marriage 
with  her,  which,  as  he  said,  was  to  take  place  in  a  short  time. 
Several  exceptions  were  reserved  by  the  defendant  to  the 
rulings  of  the  court  in  excluding  portions  of  this  evidence, 
but,  as  the  case  is  here  presented,  they  require  no  particular 
notice.  "  Charley  Boswell  was  introduced  as  a  witness  by 
the  defendant,  and  testified  as  follows  :  '  I  am  a  son  of  the 
defendant.  My  mother  has  been  dead  five  or  six  years.  I 
have  a  sister  and  two  brothers.  I  am  the  eldest,  and  am 
fifteen  years  old.  We  lived  last  year  on  Dr.  McClellan's 
place.  During  last  January,  we  lived  on  James  Wood's 
place.  I  knew  Eliza  Truss,  and  have  often  seen  her  and  my  , 
father  together,  and  have  carried  messages  between  them. 
One  message  was,  Edie  Collins  told  me  to  tell  my  father  that 
Eliza  wanted  him  to  meet  her  at  Edie's  on  last  Christmas 
night.  I  delivered  that  message,  and  it  was  the  last  one. 
My  father  was  away  from  home  a  good  many  nights  last 
January.  My  father  and  we  children  lived  in  a  house  by 
ourselves  on  Mr.  Wood's  place.'  The  defendant  offered  to 
prove  by  this  witness,  that  the  defendant  slept  very  little  last 
January  during  the  nights  he  was  at  home  ;  that  he  was  rest- 
less at  night,  and  spent  n^uch  time  in  walking  the  floor,  an4 
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complained  of  being  unable  to  sleep ;  also,  that  he  had  heard 
defendant  say  he  was  engaged  to  marry  Eliza  Truss,  and  was 
going  to  bring  her  home  soon,  for  a  new  mother  for  him ; 
also,  that  defendant  brought  home  provisions,  and  articles 
of  household  furniture,  saying  that  he  was  going  to  marry 
Eliza  Truss,  and  was  fixing  to  go  to  house-keeping.  The 
State  objected  to  this  testimony,  as  it  was  oflfered,  and  the 
court  sustained  each  objection  ;  and  the  defendant  separate- 
ly excepted."  It  was  proved  that  the  defendant's  character 
was  that  of  a  quiet  and  peaceable  man,  but  some  of  the 
witnesses  said  that  he  was  nervous  and  excitable,  though 
they  had  never  known  him  to  be  engaged  in  any  personal 
difficulty.  One  absent  witness  for  the  defendant,  a  written 
statement  of  whose  testimony  was  admitted,  detailed  an 
occurrence  which  took  place  about  ten  years  before  the  kill- 
ing, and  during  the  life  of  the  defendant's  wife,  when  the 
defendant  attempted  to  kill  him,  on  finding  him  at  his  (de- 
fendant's) house  eating  supper  with  his  wife ;  but  begged  his 
pardon  the  next  time  he  saw  him,  and  said  that  he  was  not 
in  bis  right  mind  at  the  time.  Another  absent  witness, 
whose  testimony  was  admitted  in  the  same  way,  saw  the 
defendant  with  Eliza  and  Wesley  Embry  on  the  morning  the 
killing  occurred,  while  they  were  on  their  way  to  town,  the 
defendant  walking,  and  the  others  riding  in  a  buggy ;  saw 
the  defendant  help  Wesley  to  fix  one  of  the  shafts  of  the 
buggy,  and  saw  him  talking  and  laughing  with  Eliza  and 
Wesley ;  and  she  said  that  "  he  seemed  in  a  good  humor,  and 
his  manner  was  quiet  and  as  usual."  Numerous  exceptions, 
over  fifty  in  all,  were  reserved  by  the  defendant  to  the  rul- 
ings of  the  court  in  excluding  evidence ;  but  a  statement  of 
these  matters  is  not  material  to  au  understanding  of  the 
points  decided  by  this  court.  The  bill  of  exceptions  is  very 
long,  and  purports  to  set  out  all  the  evidence  adduced. 

The  court  charged  the  jury  in  writing,  and  several  excep- 
tions were  reserved  by  the  defendant  to  difi'erent  portions 
of  the  charge ;  the  parts  excepted  to  being  inclosed  in  brack- 
ets, as  follows : 

"  The  law  presumes  that  the  defendant  is  innocent,  and  the 
State  must  prove  to  the  jury  that  he  is  guilty  beyond  a  rea- 
sonable doubt,  as  charged,  before  you  can  so  find  him.  Mur- 
der is  the  felonious  taking  of  human  life,  with  malice  afore- 
thought. Malice  is  such  a  depraved  and  wicked  condition 
of  mind  as  shows  a  total  disregard  of  social  duty,  and  a 
heart  or  will  bent  wholly  on  evil.  Malice  may  be  express  or 
implied.  Threats  to  take  life,  without  any  provocation,  or 
without  reasonable  provocation(?).  Malice  may  be  implied 
or  inferred  from  the  deliberate  perpetration  and  use  of  dead- 
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ly  weapons  in  taking  human  life.  If  the  killing  was  inten- 
tionally done  by  the  defendant,  and  without  reasonable  pro- 
vocation, justification,  or  excuse,,  the  law  conclusively  pre- 
sumes that  it  was  done  with  malice  aforethought.  [Passion, 
without  a  reasonable  provocation,  which  causes  one  person 
to  take  the  life  of  another,  is  malice.]  [It  is,  therefore,  not 
a  question  proper  for  your  consideration,  whether  the  de- 
fendant was  impelled  by  passion  to  take  the  life  of  Eliza 
Embry  (if  he  in  fact  killed  her),  unless  the  circumstances 
and  causes  that  moved  him  to  take  life  were  such  as  to  have 
excited  the  passion  and  provoked  a  reasonable  man  to  such 
an  extent  as  to  dethrone  reason,  and  excite  passion  beyond 
control.]  [All  persons  are  alike  bound  to  control  their  pas- 
sions ;  and  the  law,  in  such  cases,  makes  no  more  allowance 
for  the  passions  and  temper  of  one  man,  than  for  the  pas- 
sions and  temper  of  others ;  and  passions,  not  founded  on 
reasonable  provocation,  will  not  reduce  a  killing  from  a 
higher  to  a  lower  degree  of  homicide]. 

"  If  the  defendant,  in  this  county,  and  before  the  finding 
of  the  indictment  in  this  case,  willfully,  maliciously,  deliber- 
ately, and  with  premeditation  killed  Eliza  Embry,  by  stab- 
bing her  with  a  knife,  then  he  is  guilty  of  murder  in  the  first 
degree.  To  constitute  murder  in  the  first  degree,  it  is  not 
necessary  that  the  willful,  malicious,  deliberate,  and  premed- 
itated purpose  to  take  life  should  have  existed  with  the 
defendant  aoy  particular  length  of  time  before  the  killing. 
If  the  malice  existed  at  and  before  the  killing,  though  but 
for  an  instant  of  time,  it  was  malice  aforethought ;  and  if  the 
defendant  distinctly  formed  in  his  mind  the  purpose  to  take 
the  life  of  Eliza  Embry,  and  thought  over  the  matter,  and 
prepared  for  it  before  the  killing,  and  killed  the  deceased  in 
accordance  with  this  formed  purpose  or  design ;  it  would  be 
a  willful,  malicious,  deliberate,  and  premeditated  killing,  and, 
consequently,  murder  in  the  first  degree.  [If  the  defendant 
killed  the  deceased,  because  she  refused  to  marry  him  and 
married  another  man,  even  though  she  may  have  promised 
to  marry  him  before  she  married  Wesley  Embry,  this  would 
not  be  such  provocation  as  would  reduce  the  killing  from 
murder  in  the  first  degree  to  murder  in  the  second  degree,  if, 
independent  of  the  fact  of  her  promise  to  marry  the  defend- 
ant, you  find  all  the  elements  of  murder  in  the  first  degree, 
as  above  described,  to  exist  in  this  case].  If  the  defendant, 
in  tliis  county,  and  before  the  finding  of  this  indictment,  will- 
fully, and  with  malice  aforethought,  but  without  either  delib- 
eration or  premeditation,  killed  Eliza  Embry  by  stabbing 
her  with  a  knife,  then  he  is  guilty  of  murder  in  the  second 
degree. 
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"  [When  the  plea  of  insanity  is  interposed,  to  protect  one 
from  the  legal  consequences  of  an  act  which  amoants  to  a 
crime,  to  render  the  defense  available,  the  evidence  mnst  be 
such  as  to  convince  the  minds  of  the  jury  that,  at  the  time 
the  act  was  done,  the  accused  was  not  conscious  that,  in 
doing  the  particular  act,  he  was  committing  a  crime  against 
the  laws  of  God  and  his  country].  [If  he  knew  right  from 
wrong,  and  knew  that  he  was  violating  the  law,  he  is  then 
guilty  ;  for  it  is  the  conscious  knowledge,  connected  with  the 
act,  that  constitutes  the  crime.]  [If,  therefore,  the  accused 
insists  that  he  was  insane,  he  must  adduce  proof  that  will 
satisfy  the  jury  that  the  act  was  not  connected  with  the 
knowledge  of  its  criminality  ;  and  this  proof  should  be  clear 
and  satisfactory.! 

"  It  is  expected  of  parties,  attorneys,  and  sometimes  of  wit- 
nesses, that  tbey  feel  deeply  interested  in  the  result  of  causes 
aflfecting  great  and  vital  interests.  It  is  all  right  and  proper, 
and  even  commendable  in  counsel,  to  manifest  zeal  in  the 
advocacy  of  causes  confided  to  them,  in  proper  bounds.  But 
courts  and  juries  must  look  at  things  from  a  different  stand- 
point. As  jurors,  you  can  have  no  anxiety  to  convict  the 
defendant  on  account  of  any  real  or  supposed  enormity  of 
the  offense  with  which  he  is  charged :  you  can  have  no  sym- 
pathy with  either  the  living  or  the  dead  ;  and  if  either  should 
enter  into  your  verdict  this  trial  would  be  a  mockery,  and 
you  parties  to  it.  The  evidence  in  the  case  is  the  great 
polar-star,  in  the  light  of  which  you  are  to  pursue  vour 
investigatious  after  the  truth  of  the  matters  submitted  for 
your  decision.  Without  anxiety  to  convict  the  defendant, 
without  anim«'sity  to  any  one,  without  sympathy  for  the  liv- 
ing or  the  dead,  and,  like  the  law,  knowing  no  man,  weigh 
the  evidence  honestly,  faithfully,  and  impartially,  and  on  it, 
and  it  alone,  render  a  truthful  verdict. 

"  [If  you  find  the  defendant  guilty  of  murder  in  either  the 
first  or  second  degree,  then,  under  the  law,  yon  must  deter- 
mine what  punishipent  shall  be  inflicted  on  him  for  his 
crime.]  [It  is  laid  down  in  the  law-books,  that  the  object  of 
punishing  crime  is  two-fold — to  reform  offenders,  and  to 
make  such  an  example  of  offenders  as  will  deter  others  from 
offending  in  like  manner.  Murder  in  the  first  degree  is  pun- 
ished with  death,  or  imprisonment  in  the  penitentiary  for  life, 
at  the  discretion  of  the  jury.  Murder  in  the  second  degree 
must,  on  conviction,  be  imprisoned  in  the  penitentiary,  or 
sentenced  to  hard  labor  for  the  county,  for  not  less  than  ten 
years,  at  the  discretion  of  the  jury.  If  you  find  the  defend- 
ant guilty,  the  form  of  your  verdict  will  be,  '  We,  the  jury, 
fnd  the  defendant  guilty   of  murder  in  the degree,^  the 
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degree  you  may  agree  on,  '  and  sentence  him  to,' — here  insert 
the  punishment  you  may  agree  on,  and  one  of  you  sign  it  as 
foreman.  If  you  find  the  defendant  not  guilty,  you  will  so 
say  by  your  verdict,  and  one  of  you  sign  it  as  foreman.]  " 

The  defendant  excepted  to  this*entire  charge,. and  also  to 
each  parC  separately  which  is  included  in  brackets  ;  and  he 
then  requested  the  court  to  give  the  following  charges,  which 
were  in  writing :  • 

"  1.  Drunkenness  may  produce  a  state  of  mind  which 
would  render  a  person  incapable  of  forming  or  entertaining 
the  design  or  intention  to  take  life  ;  and  if  the  jury  find,  from 
the  evidence,  that  the  defendant  was  in  such  a  state  of  mind, 
from  drunkenness,  at  the  time  of  the  killing,  then  they  can 
not  find  him  guilty  of  murder. 

"  2.  Before  the  defendant  can  be  convicted  of  murder,  the 
jury  must  be  satisfied  by  the  evidence,  beyond  all  reasonable 
doubt,  that  he  intended  to  take  life  ;  and  if  they  believe  from 
the  evidence  that,  at  the  time  of  the  killing,  he  was  too  much 
intoxicated  to  have  entertained  any  such  intention,  then  they 
can  not  find  him  guilty  of  murder. 

"  3.  If,  from  any  cause  shown  by  the  evidence  to  the  satis- 
action  of  the  jury,  the  condition  or  state  of  the  defendant's 
mind,  at  the  time  of  the  killing,  was  such  as  to  render  him 
incapable  of  forming  and  entertaining  the  design  to  take  life, 
then  the  jury  can  not  find  him  guilty  of  murder. 

"  4.  Moral  insanity  is  recognized  by  the  law ;  and  if  the 
jury  believe,  from  the  evidence,  that  the  defendant  was 
morally  insane  when  he  stabbed  Eliza  Embry,  then  he  is  not 
guilty. 

"5.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant knew  right  from  wrong  when  he  stabbed  Eliza  Embry, 
they  must  further  find  that  he  had  the  power  to  refrain  from 
the  wrong,  or  they  must  acquit  him 

"  6.  A  man  morally  insane,  acting  from  an  irresistible  and 
uncontrollable  impulse,  is  not  responsible  for  that  act ;  and 
if  the  defendant  was  in  that  condition,  and  was  so  acting  at 
the  time  of  the  killing,  he  must  be  acquitted. 

"  7.  If,  at  the  time  of  the  killing,  the  defendant's  intellec- 
tual power  was  for  the  time  overwhelmed  by  violent  mental 
disease,  he  must  be  acquitted. 

"  8.  If,  by  the  overwhelming  violence  of  sudden  mental 
disorder,  the  defendant's  intellectual  power  was  obliterated, 
at  the  time  of  the  killing,  the  jury  must  acquit  him. 

"  9.  If,  by  the  overwhelming  violence  of  sudden  mental  dis- 
order, no  matter  what  may  have  caused  such  disorder,  the 
defendant's  intellectual  power  was  obliterated  at  the  time  of 
the  kiUing,  he  must  be  acquitted. 
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"  10.  Did  the  defendant,  in  committing  the  homicide,  act 
from  an  irresistible  and  uncontrollable  impulse?  If  so,  the 
act  was  not  that  of  a  voluntary  agent,  but  the  involuntary  act 
of  his  body,  without  the  concurrence  of  a  mind  directing  it ; 
and  he  must,  therefore,  be  acquitted. 

"  11.  If  the  jury  have  a  doubt  of  the  sanity  of  the  defend- 
ant at  the  time  of  the  killing,  they  can  not  find  him  guilty  of 
murder  in  the  first  degree,  and  sentence  him  to  be  hung. 

"  12.  If  the  jury  have  a  reasonable  doubt  as  to  the  sanity 
of  the  defendant  at  the  time  he  killed  Eliza  Embry,  they  can 
not  find  him  guilty  of  murder  in  the  first  degree,  and  sentence 
him  to  be  hung. 

13.  If  the  jury  believe,  from  the  evidence,  that  the  defend^ 
ant  loved  Eliza  Embry,  and  that  she  had  promised  to  marry 
him,  but  had  been  married  to  another  man  a  few  moments 
before  the  defendant  killed  her ;  they  can  look  to  these  facts 
in  determining  the  motive  with  which  the  deed  was  done,  and 
in  determining  what,  if  any,  is  the  degree  of  the  defendant's 
guilt." 

The  court  refused  each  of  these  charges  as  asked,  and  the 
defendant  excepted  to  their  refusal. 

Geo.  W.  Parsons,  for  the  prisoner. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

STONE,  J. — It  was  proposed  to  prove  in  this  case,  by 
Charley  Boswell,  a  witness  for  defendant,  that,  during'  the 
month  immedately  preceding  the  homicide,  defendant  "slept 
very  little  during  the  nights  he  was  at  home;  that  he  was 
restless  at  night,  and  spent  much  time  in  walking  the  floor, 
and  complained  of  being  unable  to  sleep."  The  plea  of  in- 
sanity was  relied  on  in  defense  ;  and  if  this  question  were  so 
presented  that  we  could  consider  it,  we  would  be  inclined  to 
hold  that  the  evidence  ought  to  have  been  received.  Sleep- 
lessness and  nervous  restlessness  are  admissible  evidence  on 
questions  of  sanity  vel  von.  Inconclusive,  of  course ;  for,  in 
much  the  larger  number  of  jiersons  thus  affected,  there  is  no 
trace  of  mental  unsoundness.  The  causes  of  it  are  very  va- 
rious. Still,  it  is  a  circumstance,  although  in  many  cases 
very  slight,  to  be  weighed  by  the  jury. 

But  we  can  not  pronounce  that  the  Circuit  Court  erred  in 
this  ruling.  The  testimony  was  offered  in  connection  with 
other  evidence  clearly  inadmissible  ;  offered  in  one  continu- 
ous sentence,  without  any  stop,  or  mark  of  separation.  At 
the  end  it  is  said,  "The  State  objected  to  this  testimony,  as 
it  was  offered,  and  the  court  sustained  each  objection,  and 
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the  defendant  separately  excepted."  This  is  too  indefinite. 
"We  can  not  certainly  know  what  were  the  separate  parts, 
into  which  this  mass  of  testimony  was  proposed  to  be 
divided ;  and  hence  we  are  left  in  doubt  as  to  what  was  the 
subject  of  each  and  every  exception  reserved.  To  be  the  sub- 
ject of  revision  here,  the  exception  must  clearly  point  to  what 
it  refers. — Donnell  v.  Jones,  13  Ala.  490 ;  Newton  v.  Jackson, 
23  Ala.  705 ;  1  Brick.  Dig.  886,  §  1186. 

It  is  certainly  true  that  insanity,  properly  proved,  is  a 
complete  answer  to  a  criminal  charge.  An  unsound  mind 
can  not  form  a  criminal  intent ;  and  as  crime  includes 
both  act  and  intent,  an  indispensable  constituent  is  wanting, 
when  the  mind  of  the  perpetrator  is  diseased  in  that  degree, 
which  is,  by  the  law,  pronounced  insanity.  Few  subjects 
have,  in  later  times,  been'more  discussed  than  diseases  of  the 
mind.  The  tendency  of  modern  research  has  been  to  accord 
to  mental  disorders  a  wider  scope,  tljan  was  formerly  ac- 
knowledged. Care  must  be  maintained,  however,  that  in 
commiserating  and  protecting  this  pitiable  class,  which  ap- 
peals so  loudly  to  our  sympathies,  we  do  not  break  down  all 
legal  barriers  to  crime,  and  leave  society  at  the  mercy  of 
those  whose  evidence  of  insanity  consists  in  their  supreme 
depravity.  No  defense,  perhaps,  is  more  easily  simulated 
than  this ;  and  hence,  when  presented,  its  evidences  should 
be  carefully  and  considerately  scanned  :  not  with  a  foregone 
conclusion  to  disallow  it,  as  a  pretense  ;  not  with  an  undue 
bias  in  its  favor ;  but  with  a  firm  determination,  without  par- 
tiality or  prejudice,  to  give  to  the  testimony  submitted  its 
due  weight ;  nothing  more,  nothing  less. 

The  questions,  what  degree  of  insanity  will  excuse  crime; 
on  whom,  and  to  what  extent,  is  cast  the  duty  of  making 
good,  or  of  overturning  the  defense  of  insanity  in  a  criminal 
prosecution,  and  the  measure  of  proof  necessary  to  that  end, 
have  caused  the  greatest  contrariety  of  judicial  opinion. 
The  case  of  McNaghlen,  10  CI.  &  Fin.  200,  came  before  the 
British  House  of  Lords  for  trial;  and  their  lordships  sub- 
mitted certain  questions  to  the  judges  of  England,  which 
were  answered  by  Lord  Ch.  J.  Tindall,  speaking  for  all  the 
judges,  except  Mr.  Justice  Maule,  who  delivered  a  separate 
opinion.  Among  the  questions  propounded  were  the  fol- 
lowing : 

1.  '•  What  is  the  law  respecting  alleged  crimes,  committed 
by  persons  afilicted  with  insane  delusion  in  respect  of  one  or 
more  particular  subjects  or  persons  ;  as,  for  instance,  where, 
at  the  time  of  the  commission  of  the  alleged  crime,  the  ac- 
cused knew  he  was  acting  contrary  to  law,  but  did  the  act 
complained  of  with  a  view,  under  the  influence  of  insane  de- 
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lusioD,  of  redressing  or  avenging  some  supposed  grieTance  or 
injury,  or  of  producing  some  supposed  public  benefit. 

2.  ''What  are  the  proper  questions  to  be  submitted  to  the 
jury,  when  a  person,  alleged  to  be  afflicted  with  insane  delu- 
sion respecting  one  or  more  particular  subjects  or  persons, 
is  charged  with  the  commission  of  a  crime  (murder,  for  ex- 
ample), and  insanity  is  set  up  as  a  defence." 

3.  "In  what  terms  ought  the  question  to  be  left  to  the 
jury,  as  to  the  prisoner's  state  of  mind,  when  the  act  was 
committed." 

4.  "If  a  person,  under  an  insane  jdelusiou  as  to  existing 
facts,  commits  an  offense  in  consequence  thereof,  is  he  there- 
by excused." 

The  answer  of  the  judges  was  confined  to  the  letter  of  the 
questioi^s.  They  said :  "In  answer  to  the  first  question, 
assuming  that  your  Lordships'  inquiries  are  confined  to 
those  persons  wbo  labor  under  such  partial  delusion  only, 
and  are  not  in  other  respects  insane,  we  are  of  opinion  that, 
notwithstanding  the  party  accused  did  the  act  complained 
of,  with  a  view,  under  the  influence  of  insane  delusion,  of  re- 
dressing or  avenging  some  supposed  grievance  or  injury,  or 
producing  some  public  benefit,  he  is  nevertheless  punisha- 
ble, according  to  the  nature  of  the  crime  committed,  if  he 
knew  at  the  time  of  committing  such  crime  that  he  was  act- 
ing contrary  to  law ;  by  which  expression,  we  understand 
your  Lordships  to  mean,  the  law  of  the  land.  As  tlie  third 
and  fourth  questions  appear  to  ns  to  be  more  conveniently 
answered  together,  we  have  to  submit  our  opinion  to  be,  that 
the  jury  ought  to  be  told,  in  all  cases,  that  every  man  is  to 
be  presumed  to  be  sane,  and  to  possess  a  sufficient  degree  of 
reason  to  be  responsible  for  his  crimes,  until  the  contrary  is 
proved  to  their  satisfaction  ;  and  that  to  establish  a  defense 
on  the  ground  of  insanity,  it  must  be  clearly  proved,  that,  at 
the  time  of  committing  the  act,  the  party  accused  was  labor- 
ing under  such  a  defect  of  reason,  from  disease  of  the  mind, 
as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing ;  or,  if  he  did  know  it,  that  he  did  not  know  he  was 
doing  what  was  wrong.  The  mode  of  putting  the  latter  part 
of  the  question  to  the  jury  on  these  occasions  has  generally 
been,  whether  the  accused,  at  the  time  of  doing  the  net, 
knew  the  difference  between  right  and  wrong ;  which  motle, 
though  rarely,  if  ever,  leading  to  any  mistake  with  the  jury, 
is  not,  as  we  conceive,  so  accurate  when  (put  generally,  and 
iu  the  abstract,  as  when  put  with  reference  to  the  party's 
knowledge  of  right  and  wrong  in  respect  to  the  very  act  with 
which  he  is  charged.  If  the  question  were  to  be  put  as  to 
the  knowledge  of  the  deceased,  solely  and  exclusively,  with 
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Reference  to  the  law  of  the  land,  it  might  tend  to  confound 
the  jury,  by  inducing  them  to  believe  that  an  actual  knowl- 
edge of  the  law  of  the  land  was  essential,  in  order  to  lead  to 
a  conviction  ;  whereas,  the  law  is  administered  upon  the 
principle,  that  every  one  must  be  taken  conclusively  to  know 
it,  without  proof  that  he  does  know  it.  If  the  accused  were 
conscious  that  the  act  was  one  which  he  ought  not  to  do,  and 
if  that  act  was  at  the  same  time  contrary  to  the  law  of  the 
land,  he  is  punishable ;  and  the  usual  course,  therefore,  has 
been,  to  leave  the  question  to  the  jury,  whether  the  party 
accused  had  a  sufficient  degree  of  reason  to  know  that  he 
was  doing  an  act  that  was  wrong  ;  and  this  course,  we  think, 
is  correct,  accompanied  with  such  observations  and  explana- 
tions as  the  circumstances  of  each  particular  case  may  re- 
quire. The  answer  to  the  fourth  question  must,  of  course, 
depend  on  the  nature  of  the  delusion  ;  but,  making  the  same 
assumption  as  we  did  before — namely,  that  he  labors  under 
such  partial  delusion  only,  and  is  not  in  other  respects  in- 
sane— we  think  he  must  be  considered  in  the  same  situation, 
as  to  responsibility,  as  if  the  facts  with  respect  to  which  the 
delusion  exists  were  real.  For  example,  if,  under  the  influ- 
ence of  delusion,  he  supposes  another  man  to  be  in  the  act 
of  attempting  to  take  away  his  life,  and  he  kills  that  man,  as 
he  supposes,  in  self-defense,  he  would  be  exempt  from  pun- 
ishment. If  his  defense  was,  that  the  deceased  had  inflicted 
a  serious  injury  to  his  character  and  fortune,  and  he  killed 
him  in  revenge  for  such  supposed  injury,  he  would  be  liable 
to  punishment." 

Mr.  Justice  Maule  answered  the  first  of  the  questions  pro- 
pounded in  the  negative.  His  language  was:  "  There  is  no 
law,  that  I  am  aware  of,  that  makes  persons  in  the  state  de- 
scribed in  the  question  not  responsible  for  their  criminal 
acts.  To  render  a  person  irresponsible  for  crime,  on  account 
of  unsoundness  of  mind,  the  unsoundness  should,  according 
to  the  law  as  it  has  long  been  understood  and  held,  be  such 
as  rendered  him  incapable  of  knowing  right  from  wrong." 

It  must  not  be  overlooked,  that  the  judges  were  consider- 
ing a  case  of  partial  insanity;  the  case  of  a  person  afflicted 
with  "  insane  delusion  in  respect  of  one  or  more  particular 
subjects  or  persons."  And  the  opinion  most  favorable  to 
the  accused — that  of  all  the  judges  except  Justice  Maule^- 
was,  that  insane  delusion  was  no  justification  or  excuse  of 
homicide,  unless  the  perpetrator  was  insanely  deluded  into 
the  belief  of  the  existence  of  a  fact,  or  state  of  facts,  which, 
if  true,  would  justify  or  excuse  the  homicide,  under  the  law 
as  applicable  to  sane  persons. 

The  case  from  which  we  have  extracted  so  largely  was 
Vol.  liXm. 
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heard  before  the  House  of  Lords  in  1843.  Lords  Brocqham, 
Campbell,  Cottenham  and  Wynford  expressed  gratification 
at  the  answers  given  by  the  judges.  Lyndhukst,  then  Lord 
Chancellor,  presiding  over  that  august  court,  said  :  "  I  agree 
that  we  owe  our  thanks  to  the  judges,  for  the  attention  and 
learning  with  which  they  have  answered  the  questions  now 
put  to  them."  The  law  of  England,  on  this  very  delicate 
question,  had  been  declared,  in  a  very  decided  majority  of 
important  cases,  substantially  as  announced  by  Mr.  Justice 
Maule  ;  though,  in  some  of  the  earlier  cases,  a  severer  rule 
and  measure  of  proof  were  exacted,  where  insansity  was  re- 
lied on  as  a  defense.— See  the  authorities  collected  and  col- 
lated in  1  Russ.  on  Crimes,  9  to  14 

The  case  of  HacIJield,  a  very  celebrated  trial  for  attempting 
to  take  the  life  of  the  King,  seems  to  have  been  made  some- 
what an  exception  to  the  rule.  This  is  the  case  in  which 
Lord  Erskine  made  his  celebrated  argument.  We  cannot 
find  the  report  of  it  in  our  library ;  but  in  1  Russ.  on  Crimes, 
12,  will  be  found  a  summary  of  the  evidence,  and  the  ruling 
of  Lord  Kenyon  on  the  main  question.  The  prisoner  had 
been  severely  wouuded  in  battle,  and  there  was  strong  evi- 
dence that,  both  before  and  after  the  assault,  he  had  insane 
delusions  of  very  pronounced  character.  The  attempt  was 
made  in  the  theatre.  It  was  proved,  that  the  prisoner  "  sat 
in  his  place,  in  the  theatre,  nearly  three-quarters  of  an  hour 
before  the  king  entered  ;  that  at  the  moment  when  the  au- 
dience rose,  on  his  majesty's  entering  his  box,  he  got  up 
above  the  rest,  and  presented  a  pistol  loaded  with  slugs,  fired 
it  at  the  king's  person,  and  then  let  it  drop  ;  and  when  he 
fired,  his  situation  appeared  favorable  for  taking  aim,  for  he 
was  standing  upon  the  second  seat  from  the  orchestra  in  the 
pit,  and  he  took  a  deliberate  aim  by  looking  down  the  barrel, 
as  a  man  usually  does  when  taking  aim.  On  his  apprehen- 
sion, amonst  other  expressions,  he  said,  that  he  knew  per- 
fectly well  that  his  life  was  forfeited  ;  that  he  was  tired  of 
life,  and  regretted  nothing  but  the  fate  of  a  Woman  who  was 
his  wife,  and  would  be  his  wife  a  few  days  longer,  he  sup- 
posed. These  words  he  spoke  calmly,  and  without  any  appa- 
rent derangement ;  and  with  equal  calmness  repeated  that 
he  was  tired  of  life,  and  said  that,  his  plan  was  to  get  rid  of 
it  by  other  means  ;  he  did  not  intend  anything  against  the 
life  of  the  king ;  he  knew  the  attempt  only  would  answer  his 
purpose."  These  facts  showed,  not  only  that  he  knew  right 
from  wrong ;  not  only  that  he  knew  he  was  committing  a 
crime  against  the  law,  by  which  he  would  forfeit  his  life  ;  but 
it  exhibited  deliberation,  and  the  exercise  of  the  reasoning 
faculty.     Lord  Kenyon  held,  that  "  as  the  prisoner  was  de- 
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ranged  immediately  before  the  the  offense  was  committed,  it 
was  improbable  that  he  had  recovered  his  senses  in  the  inte- 
rim ;  and  although,  were  they  to  run  into  nicety,  proof  might 
be  demanded  of  his  insanity  at  the  precise  moment  when 
the  act  was  committed ;  yet,  there  being  no  reason  for  be- 
lieving him  to  have  been  at  that  period  a  rational  and  account- 
able being,  he  ought  to  be  acquitted."     He  was  acquitted. 

This  celebrated  case  suggests  several  reflections,  by  which 
we  may  be  profited  in  the  administration  of  the  law.  The 
first  is,  that  the  workings  of  a  diseased  mind  are  so  variant, 
that  it  is  difficult  to  lay  down  an  absolute  rule  for  the  gov- 
ernment of  all  cases.  Each  case  must  depend,  more  or  less, 
on  its  own  particular  facts.  And  such  is  the  language  of  the 
adjudged  cases.  In  the  next  place,  the  charge  to  the  jury 
should  be  so  shaped,  as  to  apply,  as  far  as  the  law  will 
allow,  to  the  facts  of  the  case  on  trial.  Third,  that  calmness, 
indifference  to  results,  consciousness  of  the  moral  or  legal 
criminality  of  the  act,  with  connectedness  in  the  employment 
of  the  reasoning  faculty,  while  not  conclusive  evidence  of 
sufficient  sanity  to  justify  criminal  punishment,  are  never- 
theless strong  circumstances  tending  to  prove  legal  account- 
ability. 

In  HadfieMs  case,  we  infer  from  the  language  of  the  court, 
that  he  would  have  been  adjudged  sane  and  accountable,  if 
it  had  not  been  shown  that,  a  very  short  time  preceding  the 
attempt  on  the  king's  life,  he  had  shown  unmistakable  symp- 
toms of  insanity.  So  that  his  case  can  scarcely  be  classed 
as  an  exception  to  the  rule,  which  requires  the  insanity  which 
excuses  to  be  proven  to  have  existed  at  the  very  time  the 
act  complained  of  was  committed.  The  cool,  calm,  indiffer- 
ent conduct  of  the  prisoner,  his  consciousness  of  right  and 
wrong,  were,  neither  nor  all  of  them,  evidences  which  Lord 
Kenyon  regarded  as  proving  insanity.  He  treated  them  as 
indicia  of  sanity,  to  be  overcome.  The  recent,  clearly  proved 
insanity  of  the  prisoner,  caused  him  to  believe  that,  in  that 
case,  reason  had  not  re-asserted  her  dominion.  From  it  he 
inferred  the  continued  presence  of  insane  delusion,  when  the 
causeless,  and  seemingly  unaccountable  attempt,  was  made 
on  the  life  of  the  king.  So,  to  justify  the  inference  of  insan- 
ity from  the  calmness  of  manner,  and  indifference  to  conse- 
quences, Avhich  sometimes  mark  the  conduct  of  the  man- 
slayer,  there  should  be  convincing  evidence  of  previous 
insanity,  or  insane  delusions,  so  recent  as  coupled  with  the 
canselessness  of  the  killing,  to  raise  the  presumption  that 
the  paroxysm  had  not  entirely  passed  away. 

The  doctrine  in  regard  to  partial  insanity,  asserted  by  the 
English  judges  in  ifciVafy/iteji's  case,  was  affirmed  in  a  very 
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able  opinion  by  Chief  Justice  Shaw,  in  Commonwealth  v. 
Rogers,  7  Mete.  500.  And  the  same  principle  is  asserted  by 
Wharton  in  his  work  on  Homicide,  §  566,  citing  many  author- 
ities in  support  of  it ;  and  in  2  Greenl.  Ev.  §  372.  See,  also, 
Franklin  v.  People,  52  N.  Y.  467 ;  Spann  v.  Hie  State,  41  Geo. 
653 ;  People  v.  McDonnell,  47  Cal.  134 ;  Blackburn  v.  The  State, 
23  Ohio  St.  146. 

There  is  a  species  of  mental  disorder,  a  good  deal  dis- 
cussed in  modern  treatises,  sometimes  called  "  irresistible 
impulse,"  "  moral  insanity,"  and  perhaps  by  some  other 
names.  If,  by  these  terms,  it  is  meant  to  affirm  that  a  mor- 
bid state  of  the  affections  or  passions,  or  an  unsettling  of  the 
moral  system,  the  mental  faculties  remaining  meanwhile  in 
a  normal,  sound  condition,  excuses  acts  otherwise  criminal, 
we  are  not  inclined  to  assent  to  the  proposition.  The  senses 
and  mental  powers  remaining  unimpaired,  that  which  is 
sometimes  called  "  moral,"  or  "  emotional  insanity,"  savors 
too  much  of  a  seared  conscience,  or  atrocious  wickedness,  to 
be  entertained  as  a  legal  defense.  Gibson,  C.  J.,  in  Common- 
weallh  V.  Hosier,  4  Barr,  264,  while  recognizing  the  existence 
of  moral  or  homicidal  insanity,  as  "  consisting  of  an  irresist- 
ible inclination  to  kill,  or  to  commit  some  other  particular 
offense,"  adds  :  "  There  may  be  an  unseen  ligament  pressing 
on  the  mind,  drawing  it  to  consequences  which  it  sees  but 
can  not  avoid,  and  placing  it  under  a  coercion  which,  while 
its  results  are  clearly  perceived,  is  incapable  of  resistance." 
With  all  respect  for  the  great  jurist  who  uttered  this  lan- 
guage, we  submit  if  this  is  not  almost,  or  quite,  the  synonym 
of  that  highest  evidence  of  murderous  intent  known  to  the 
common  law :  a  heart  totally  depraved,  and  fatally  bent  on 
mischief.  Well  might  he  add :  "  The  doctrine  which 
acknowledges  this  mania  is  dangerous  in  its  relations,  and 
can  be  recognized  only  in  the  clearest  cases.  It  ought  to  be 
shown  to  have  been  habitual,  or,  at  least,  to  have  evinced 
itself  in  more  than  a  single  instance.  The  frequency  of  this 
constitutional  malady  is  fortunately  small ;  and  it  is  better 
to  confine  it  within  the  strictest  limits.  If  juries  were  to 
allow  it  as  a  general  motive,  operating  in  cases  of  this  char- 
acter, its  recognition  would  destroy  social  order,  as  well  as 
personal  safety.  To  establish  it  as  a  justification  in  any 
particular  case,  it  is  necessary  to  show  by  clear  proof,  either 
its  contemporaneous  existence  evinced  by  present  circum- 
stances, or  the  existence  of  an  habitual  tendency  developed 
in  previous  cases,  becoming  in  itself  a  second  nature." 
What  is  meant  by  "  evincing  itself  in  more  than  a  single  in- 
stance," and  how  this  principle  would  work  in  administra- 
tion, we  are  left  to  speculate.     Can  that  be   a   sound  legal 
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principle,  whose  '  general  recognition  would  destroy  social 
order,  as  well  as  personal  safety '  ?  We  concur  with  Mr. 
Wharton  (Horn'.  §  574),  that  moral  insanity,  which  consists 
of  irresistible  impulse,  co-existing  with  mental  sanity,  "has 
no  support  either  in  psychology  or  law." 

On  the  question  of  the  duty  and  measure  of  proof  on 
questions  of  insanity,  as  a  defense  in  a  criminal  trial,  some 
rulings  have  been  made  in  this  court.  In  State  v.  Marler, 
2  Ala.  43  (a  case  of  murder),  the  Circuit  Court  had  charged 
the  jury,  "if  the  facts  necessary  to  constitute  the  crime  of 
murder  had  been  established  by  the  proof,  that  it  devolved 
upon  the  prisoner  to  prove  his  insanity  at  the  time  of  the 
commission  of  the  act ;  and  if  the  jury,  from  the  evidence, 
entertained  a  reasonable  doubt  of  the  prisoner's  insanity  at 
the  time  of  the  commission  of  the  act,  and  believed  also  that 
it  would  be  murder  in  him,  it  would  be  their  duty  to  find 
him  guilty  of  murder."  The  court  had  been  requested  to 
instruct  the  jury,  that  a  reasonable  doubt  of  the  sanity  of 
the  prisoner  required  his  acquittal.  This  court  (Oemond,  J.) 
quoted  from  the  language  of  Mansfield,  C.  J.,  in  Belling- 
harris  cose,  as  follows :  "That  in  order  to  support  such  a  de- 
fense, it  ought  to  be  proved  by  the  most  distinct  and  un- 
questionable evidence,  that  the  prisoner  was  incapable  of 
judging  between  right  and  wrong ;  that  in  fact  it  must  be 
proved  beyond  all  doubt,  that,  at  the  time  he  committed  the 
act,  he  did  not  consider  that  murder  was  a  crime  against  the 
laws  of  God  and  nature  ;  and  that  there  was  no  other  proof 
of  insanity,  which  would  excuse  murder  or  any  other  crime." 
Judge  Ormond  added :  "These  opinions,  which  are  un- 
doubted law,  show  the  stringent  nature  of  the  evidence,  by 
which  insanity  must  be  proved,  to  be  an  excuse  for  crime  ; 
but  we  do  not  understand  that  even  this  defense  must  be 
established  by  evidence  so  conclusive  in  its  nature,  as  to  ex- 
clude every  other  hypothesis.  This  would  be  requiring 
something  akin  to  mathematical  proof,  of  whicli  the  subject 
is  clearly  not  susceptible  \  but  the  jury  must  be  fully  satis- 
fied that  the  defense  is  made  out,  beyond  the  reasonable 
doubt  of  a  well-ordered  mind.  To  test  the  case  at  bar  by 
these  principles,  the  court  was  moved  to  charge  the  jury, 
'that  if  they  entertained  any  reasonable  doubt  as  to  the  sanity 
of  the  prisoner,  they  must  acquit  him';  which  charge  the 
court  refused.  Upon  the  principles  here  laid  down,  it  was 
error  to  refuse  this  charge.  ...  It  would  have  been 
highly  proper  that  the  court,  when  called  on  thus  to  charge, 
should  have  explained  to  the  jury  that  this  defense  was  re- 
quired to  be  made  out  by  strong,  clear  and  convincing  proof ; 
and  guided  by  these  considerations,  if  they  still  entertain  a 
Vol.  Lxm. 


1879.]  OF  ALABAMA-  323 

[Boswell  T.  The  »tate.] 

reasonable  doubt  of  the  sanity  of  the  prisoner,  it  was  their 
duty  to  acquit." 

We  confess  ourselves  unable  to  reconcile  the  two  proposi- 
tions of  this  charge.  Under  the  one,  the  defense  of  insanity 
is  required  to  be  made  out  by  strong,  clear,  and  convincing 
proof ;  under  the  other,  the  evidence  is  sufficient,  if  it  gen- 
erates a  reasonable  doubt.  If  reasonable  doubt  of  the  ex- 
istence of  a  fact,  is  equivalent  to  strong,  clear,  and  convincing 
proof  of  its  existence,  then  the  charge  can  be  reconciled  and 
understood.  With  every  respect  for  the  able  jurist  bv  whom 
this  opinion  was  delivered,  we  fear  its  tendency  would  be  to 
confuse  and  mislead  the  jury.  C.  J.  Collier  dissented,  say- 
ing :  "A  reasonable  doubt  whether  the  accused  was  sane, 
would  not  authorize  his  acquittal.  There  must  be  a  pre- 
ponderance of  proof  to  show  insanity,  to  authorize  a  verdict 
of  not  guilty  for  that  cause." 

In  the  case  of  Brinyea  v.  The  State,  5  Ala.  241,  the  same 
judges  presiding,  on  the  question  of  insanity  as  a  defense, 
the  Circuit  Court  had  charged  the  jury,  that  "the  prisoner 
was  bound  to  make  out  by  testimony,  beyond  all  reasonable 
doubt,  that  he  was  insane  at  the  time  the  act  was  committed ; 
by  proof  clear,  strong,  and  convincing ;  and  if,  upon  the 
testimony,  the  jury  should  entertain  no  reasonable  doubt  of 
the  defendant's  sanity,  they  should  find  him  guilty."  It  will 
be  observed  that,  in  this  case,  the  rule  laid  down  by  the  Cir- 
cuit Court,  as  to  the  measure  of  proof  of  insanity  required 
of  the  prisoner,  was,  that "  it  should  be  shown  beyond  all 
reasouaole  doubt ;  and  to  this  the  court  added :  "If  the  jury 
entertained  no  reasonable  doubt  of  the  prisoner's  sanity, 
they  should  find  him  guilty."  This  court,  in  commenting  on 
this  charge,  said :  "The  objection  to  the  charge  can  not 
avail  the  prisoner,  as  it  is  in  strict  accordance  with  the  rule 
declared  in  Marlers  case.  .  .  .  The  prisoner  then  was 
bound  to  make  out,  by  testimony,  beyond  all  reasonable 
doubt,  that  he  was  insane  at  the  time  tlie  act  was  commit- 
ted ;  by  proof  strong,  clear,  and  convincing.  .  .  .  The 
charge,  it  is  true,  is  in  the  negative — that  if  the  jury  had  no 
reasonable  doubt  of  the  sanity  of  the  prisoner,  he  should  be 
convicted.  This,  as  it  seems  to  us,  is  precisely  equivalent  to 
a  charge,  that  if  a  reasonable  doubt  of  his  sanity  was  enter- 
tained, the  jury  should  acquit."  This  chaise,  then,  as  con- 
strued by  this  court,  and  its  correctness  affirmed,  re-asserts 
the  two  propositions,  which  we  have  said  above  we  can  not 
reconcile.  It  goes  even  further,  and  affirms  that  insanity,  as 
a  defense,  must  be  proved  beyond  a  reasonable  doubt ;  and 
then  adds,  if  the  testimony  generates  a  doubt  of  its  exist- 
ence, this  is  sufficient.    Bules  of  law  ought  not  to  be  so  de- 
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clared,  as  to  leave  the  mind  bewildered  in  their  attempted 
solution.  Instructions  to  juries  should  be  clear,  and  freed 
from  ambiguity. 

In  McAllister  v.  The  State,  17  Ala.  434,  this  court  (Ch.  J. 
Dargan  delivering  the  opinion)  said  :  "When  the  plea  of  in- 
sanity is  interposed,  to  protect  one  from  the  legal  conse- 
quences of  an  act  which  amounts  to  a  crime,  to  render  the 
defense  available,  the  evidence  must  be  such  as  to  convince 
the  minds  of  the  jury  that,  at  the  time  the  act  was  done,  the 
accused  was  not  conscious  that,  in  doing  the  particular  act, 
he  was  committing  a  crime  against  the  laws  ^f  God  and  his 
country.  If  he  knew  right  from  wrong,  and  knew  that  he 
was  violating  the  law,  he  is  then  guilty ;  for  it  is  this  con- 
scious knowledge,  connected  with  the  act,  that  constitutes 
the  crime."  We  feel  at  liberty  to  affirm  that  the  question  of 
the  measure  of  proof,  on  the  defense  of  insanity,  is  not  set- 
tled in  this  court. 

Much  has  been  written,  and  there  is  much  hypercriticism 
in  the  discussion  of  the  propositions,  that,  in  criminal  prose- 
cutions, the  onus  is  never  shifted,  and  that  the  presumption 
of  innocence  accompanies  the  prisoner  through  all  the  stages 
of  his  trial.  These  are  valuable  canons  of  the  law,  but,  like 
most  other  general  rules,  are  subject  to  some  modifications 
in  their  application,  the  observance  of  which  is  essential  to 
the  good  order  and  well-being  of  society.  Murder,  at  com- 
mon law,  is  made  up  of  two  ingredients,  the  act  and  the  in- 
tent. All  men  are  presumed  to  intend  the  natural  result  of 
their  voluntary  acts.  The  voluntary  employment  of  a  deadly 
weapon,  lying  in  wait,  the  administration  of  poison,  each 
supplies  the  presumption,  which,  unexplained,  is  proof  of  the 
intent,  or  malice  aforethought,  which  stamps  the  homicide  as 
murder.  Proof  of  the  killing  and  the  manner  of  it  accom- 
plishes the  purpose  of  establishing  the  factum  or  act,  and  the 
felonious  intent,  or  formed  design  with  which  it  is  done, 
unless,  in  the  testimony  which  proves  the  act,  or  in  some 
other  proof,  the  offense  is  extenuated  or  excused.  The 
common-law  definition  of  murder  declares,  that  the  malice 
which  characterizes  its  bad  eminence  may  be  implied,  as  well 
as  expressed.  So,  one  found  in  possession  of  goods,  proven 
to  have  been  recently  stolen,  is  presumed  to  be  the  thief, 
until  explanation  of  his  possession  is  given.  Many  statutes 
which  create  offenses  out  of  certain  acts,  unless  certain  con- 
ditions exist,  cast  on  the  accused  the  duty  of  excusing  him- 
self, by  proof  of  the  required  conditions.  In  this  class  are 
the  offenses  of  carrying  deadly  weapons  concealed  about  the 
person,  and  retailing  spirituous  liquors  without  license.  So 
then  there  are  cases  in  the  law,  where  one  material  element 
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of  a  crime  is  inferred  from  the  proof  which  establishes  the 
other,  if  there  be  before  the  jury  only  the  testimony  which 
estabUshes  that  other  fact.  We  imagine,  also,  there  is  a 
distinction  and  a  difference  between  the  constituent  facts 
which  make  up  a  given  crime — murder,  for  example — and 
which  facts  are  common  to  every  case  within  the  class,  and 
those  occasional,  or  exceptional  questions  of  fact,  which  do 
not  necessarily  belong  to  the  class,  but  may  be  termed  the 
accidents  of  the  case.  That  a  reasonable  creature  in  being 
was  killed ;  that  the  prisoner  on  trial  was  the  agent,  or  man- 
slayer,  and  that  he  did  the  act  with  malice  aforethought, 
express  or  implied,  are  facts  necessary  to  be  shown  in  every 
successful  prosecution  for  murder.  To  this  extent,  and  to 
each  of  these  constituent,  indispensable  elements,  the  burden 
rests  with  the  State  to  prove  their  existence,  beyond  a  rea- 
sonable doubt.  The  presumption  of  innocence,  in  which  all 
men  are  primarily  panoplied,  follows,  and  guards  them 
through  all  the  stages  of  the  trial,  until  these  uniformly  con- 
stituent facts  are  established.  The  law,  in  its  firm,  yet  con- 
servative morality,  declares  that  all  men,  who  have  attained 
to  years  of  discretion,  are  presumed  to  be  of  sound  mind ; 
and  without  any  proof  of  that  fact,  resting  securely  in  the 
presumption  of  sanity,  it  adjudges  the  offender  shall  suffer 
its  penalties.  But,  there  are  persons  of  mature  years,  whose 
minds  are  so  diseased,  as  that  they  axe  incapable  of  discrim- 
inating between  right  and  wrong ;  and  this  defense  is  set  up, 
in  avoidance  of  the  facts  which,  otherwise,  stamp  the  prisoner 
as  a  murderer.  We  here  enter  the  field  of  the  exceptional, 
the  accidental ;  and  inasmuch  as  the  law  presumes  sanity, 
that  presumption,  like  that  of  innocence,  should  prevail 
throughout  the  trial,  until  it  is  overcome.  And  whether  the 
evidence  of  insanity  arise  out  of  the  testimony  which  proves 
the  homicide,  or  is  shown  aliunde,  reason  and  analogy  alike 
declare  it  is  insufficient,  until  it  overturns  the  presumption 
of  sanity. 

In  Commomvecdth  v.  Eddy,  7  Gray,  583,  the  court  said : 
"  The  burden  is  on  the  commonwealth  to  prove  all  that  is 
necessary  to  constitute  the  crime  of  murder.  And  as  that 
crime  can  be  committed  only  by  a  reasonable  being — a  per- 
son of  sane  mind — the  burden  is  on  the  commonwealth  to 
prove  that  the  defendant  was  of  sane  mind  when  he  commit- 
ted the  act  of  killing.  But  it  is  a  presumption  of  law  that  all 
men  are  of  sane  mind ;  and  that  presumption  sustains  the 
burden  of  proof,  unless  it  is  rebutted  and  overcome  by  sat- 
isfactory evidence  to  the  contrary.  In  order  to  overcome 
this  presumption  of  law,  and  shield  the  defendant  from  legal 
responsibility,  the  burden  is  on  him  to  prove  to  the  satisfao 
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tion  of  the  jury,  by  a  preponderance  of  the  whole  evidence 
in  the  case,  that,  at  the  time  of  committing  the  homicide,  he 
was  not  of  sane  mind." 

Pennsylvania  stands  unmistakably  committed  to  the  same 
doctrine; — Oriwein  v.  Commonwealth,  76  Penn.  State,  414    The 
opinion  is  both  able  and  philosophic.     Says  Agnew,  C.  J. : 
"  Insanity  is  a  defense.     It  presupposes  the  proof  of  the 
facts  which  constitute  a  legal  crime,  and  is  set  up  in  avoid- 
ance of  punishment.     Keeping  in  mind,  then,  that  an  act  of 
willful  and  malicious  killing  has  been  proved,  and  requires  a 
verdict  of  murder,  the  prisoner,  as  a  defense,  avers  that  he 
was  of  unsound  mind  at  the  time  of  the  killing,  and  incapa- 
ble of  controlling  his  will ;  and  therefore  that  he  is  not  legal- 
ly responsible  for  his  act.     .      .      .     Soundness  of  mind  is 
the  natural  and  normal  condition  of  men,  and  is  necessarily 
presumed;  not  only  because  the  fact  is  generally  so,   but 
because  a  contrary  presumption  would  be  fatal  to  the  inter- 
ests of  society.     No  one  can  justly  claim  irresponsibility  for 
his  act  contrary  to  the  known  nature  of  the  race"  of  which  he 
is  one.     He  must  be  treated  and  be  adjudged  to  be  a  reason- 
able being,  until  a  fact  so  abnormal  as  a  want  of  reason  pos- 
itively appears.     It  is,  therefore,  not  unjust  to  him,  that  he 
should  be  so  conclusively  presumed  to  be,  until  the  contrary 
is  made  to  appear  on  his  behalf.     To  be  made  so  to  appear 
to  the  tribunal  determining  the  fact,  the  evidence  of  it  must 
be  satisfactory,  and  not  merely  doubtful,  as  nothing  less  than 
•  satisfaction  can  determine  a  reasonable  mind  to  believe  a 
fact  contrary  to  the  course  of  nature."     To  the  same  effect 
are   The  State  v.  Smith,  53  Mo.  267  ;  People  v.  McDonnell,  47 
Cal.  134 ;  State  v.  Lawrence,  57  Me.  574 ;  Leoffner  v.  The  State, 
10  Ohio  St.  599 ;  State  v.  Starling,  6  Jones,'  N.  C.  366 ;  State 
V.  Fetter,  32  Iowa,  50  ;  McKenzie  v.   The  State,  26  Ark.  332 ; 
Wharton  on  Hom.  §  665  ;  2  Greenl.  Ev.  §  373.     Mr.  Wharton, 
in  his  work  on  Homicide,  §  &&Q,  classes  New  York  among  the 
States  that  hold  insanity  is  a  defense,  the  affirmative  proof 
of  which  rests  with  the  defendant.     The  question,  we  think, 
is  somewhat  unsettled  there. —  Flanagan  v.  People,  52  New 
York,  467. 

There  are  respectable  authorities  to  the  contrary,  but  we 
decline  to  follow  them.  We  hold,  then,  that  insanity  is  a 
defense  which  must  be  proven  to  the  satisfaction  of  the  jury, 
by  that  measure  of  proof  which  is  required  in  civil  causes ; 
and  a  reasonable  doubt  of  sanity,  raised  by  all  the  evidence, 
does  not  authorize  an  acquittal.  The  doctrine  we  have  been 
combating  is,  we  think,  purely  American ;  and  we  regard  it 
as  an  erroneous  application  of  the  principle  of  presumed 
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innocence.  One  disputable  presumption  should  not  be 
allowed  to  override  and  annihilate  another. 

Under  the  rules  above  declared,  the  entire  affirmative 
charge  of  the  Circuit  Court  is  free  from  error.  Of  the  charges 
asked  by  defendant,  those  numbered  1, 2  and  3  were  abstract, 
there  being  no  evidence  to  support  them ;  those  numbered  4, 
6,  6,  10, 11,  12,  13,  were  all  rightly  refused,  under  the  princi- 
ples we  have  declared  above ;  charges  6,  7  and  8  were  calcu- 
lated to  mislead  the  jury,  if  they  were  not  abstract,  and  were 
rightly  refused  ;  the  two  charges  given  at  the  instance  of  the 
prosecution,  are  free  from  error;  and  the  judgment  of  the 
Circuit  Court  must  be  affirmed. 

It  is  therefore  ordered  and  adjudged  that,  on  Friday,  the 
eleventh  day  of  June,  18S0,  the  sheriff  of  Talladega  county 
execute  the  sentence  of  the  law,  by  hanging  the  said  George 
Boswell  by  the  neck  until  he  is  dead, 

Brickell,  C.  J.,  dissenting. 


Hurt  V.  Blount. 

Bill  in  Equity  for  Foredosure  of  Mortgage, 

1.  Decree  against  non-resident,  on  publication.— X  decree  against  a  non-resi- 
dent defendant,  founded  on  a  decree  pro  co»i/esso  rendered  on  publication  only, 
without  any  appearance,  will  not  be  reversed  on  error,  because  it  fails  to  re- 
quire the  defendant,  before  executing  it,  to  give  the  statutory  bond  (Ck)de, 
§  3834);  nor  because  the  chancellor  did  not  direct  a  copy  of  the  decree  to  be 
sent  to  the  defendant. 

2.  Description  of  mortgaged  premises  in  biU.  — In  a  bill  to  foreclose  a  mort- 
gage on  lands,  reasonable  certainty  in  the  description  of  the  premises  is  all 
tliat  is  required.  "One  thousand  and  twenty  acres  of  land,  more  or  less,"  the 
grautur  part  described  by  the  numbers  of  the  United  States  survey,  with  the 
*4Altional  words,  "all  lying  west  of  the  stage  road  between  Seale's  Station  and 
OlMiikville,  and  bonded  on  the  north  by  Mrs.  L.'s  lands,  on  the  sonih  by  P.'s 
plno;  and  on  the  west  by  I.  <t  L.,  and  all  lying  in  said  county,"  is  sufficiently 
accurate  and  definite. 

3.  Setting  aside  decree,  and  reinsUding  it.  — When  a  final  decree  is  set  aside  in 
vacation,  on  the  petition  of  the  non  resident  defendant,  and  at  the  next  term 
this  order  is  set  aside,  and  the  petition  dismissed,  the  original  decree  is  there- 
by restored. 

Appeal  from  the  Chancery  Court  of  Russell. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  6th  July,  1877,  by 
Joseph  G.  Blount,  against  John  W.  Hurt ;  and  sought  to 
foreclose  a  mortgage  on  a  tract  of  land,  which  was  thus  do- 
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scribed  in  the  bill :  "a  mortgage  on  one  thousand  and  twenty- 
acres  of  land,  more  or  less,  described  as  follows :  section 
twenty-four  (24),  township  fourteen  (14),  and  range  twenty- 
eight  (28);  also,  the  north  half  of  section  twenty-five  (25), 
township  fourteen  (14),  range  twenty-eight  (28),  and  a  part 
of  section  nineteen  (19),  township  fourteen  (14),  range  twen- 
ty-nine (29);  all  lying  west  of  the  stage  road  between  Seale's 
Station  and  Glennville,  and  bounded  on  the  north  by  Mrs. 
Leonard's  lands,  on  the  south  by  Pitt's  place,  and  on  the 
west  by  Illges  &  Ledbetter,  and  all  lying  in  Eussell  county." 
The  complainant  and  defendant  both  resided  in  Atlanta, 
Georgia ;  and  publication  was  duly  made  against  the  defend- 
ant, as  a  non-resident.  At  the  September  term,  1877,  on 
proof  of  the  due  publication  of  the  order,  a  decree  pro  con- 
fesso  was  entered  against  the  defendant;  and  on  a  subsequent 
day  of  the  term,  the  cause  being  submitted  for  final  decree, 
on  the  bill  and  exhibits  and  decree  pro  confesso,  the  chancel- 
lor rendered  a  decree  for  the  complainant,  for  the  amount 
shown  by  calculation  to  be  due  on  the  note  secured  by  the 
mortgage,  and  ordered  a  sale  of  the  lands  by  the  register, 
unless  the  amount  was  paid  within  thirty  days.  The  decree 
then  proceeded  :  "And  it  appearing  that  the  defendant  is  a 
non-resident  of  the  State,  and  that  this  decree  is  founded  on  a 
bill  taken  py'^o  confesso,  without  personal  service  [  it  is  ordered, 
that  the  decree  be  suspended  until  the  complainant  shall  ex- 
ecute, or  cause  to  be  executed,  a  bond  to  account  for  the 
rents,  value  and  profits  of  said  lands  transferred  by  opera- 
tion of  this  decree,  and  further  to  abide  by  and  perform  such 
decree  as  the  court  may  render,  if  this  decree  is  set  aside,  as 
provided  by  section  3401  of  the  Eevised  Code." 

In  vacation,  August,  1878,  the  defendant  presented  his  pe- 
tition, duly  verified  by  affidavit,  to  the  chancellor,  alleging 
that  he  had  a  defense  to  the  bill,  and  that  a  copy  of  the  de- 
cree had  never  been  served  on  him,  and  asking  to  be  allowed 
to  answer  and  defend  ;  and  the  chancellor  thereupon,  by  an 
interlocutory  decree  at  chambers,  rendered  on  the  30th  Au- 
gust, 1878,  ordered  the  final  decree  to  be  set  aside,  and  the 
cause  to  be  reinstated  on  the  docket,  and  that  the  defendant 
be  let  in  to  defend.  At  the  ensuing  October  term,  1878,  on 
proof  that  a  copy  of  the  decree  had  been  served  personally 
on  the  defendant  by  the  sheriff,  this  interlocutory  decree  was 
set  aside,  and  the  petition  was  dismissed. 

The  errors  now  assigned  by  the  defendant  are :  1.  The 
description  of  the  lands  in  the  bill,  and  in  the  mortgage,  is 
not  sufficient  to  authorize  a  decree  of  sale.  2.  That  no 
amount  was  fixed  by  the  chancellor,  for  which  a  refunding 
bond  should  be  given.     3.  That  the  court  failed  to  require  a 
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copy  of  the  decree  to  be  sent  to  the  defendant,  as  required 
by  section  3397  of  the  Revised  Code.  4.  There  is  no  final 
decree  in  the  cause,  authorizing  a  sale  of  the  lands  ;  the  de- 
cree having  been  set  aside,  and  no  final  decree  since  ren- 
dered. 5.  There  was  not  sufficient  proof  to  authorize  the 
decree  pro  ccmfesso. 

Samford  &,  Chilton,  for  appellant,  cited  Williams  v.  Roe, 
59  Ala.  629;  Lang  v.  Pace,  42  Ala.  495;  Be  v.  Code,  §3337; 
5  Ala.  158 ;  11  Ala.  668  ;  17  Ala.  681. 

Watts  &  Sons,  contra. 

BEICKELL,  C.  J.— In  Hdly  v.  Tell,  adm'r,  d'c,  at  the 
present  term,  we  held,  that  a  decree  final,  founded  on  a  de- 
cree pro  ccmfesso,  rendered  on  publication  against  a  non-resi- 
dent, was  not  reversible,  because  the  complainant  was  not 
required,  before  executing  the  decree,  to  give  the  bond  pre- 
scribed by  section  3834  of  the  Code  of  1876 ;  nor  was  it  a 
reversible  error,  that  the  chancellor  did  not  direct  a  copy  of 
the  decree  to  be  sent  to  the  defendant 

'i.  Tlie  description  of  the  mortgaged  premises,  in  the  orig- 
inal bill,  is  not  vague  or  indefinite.  The  greater  part  of 
them  are  described  by  the  survey  of  the  United  States  land- 
office.  The  whole  tract  can  be  ascertained  and  identified  by 
its  designation  as  the  farm  of  the  mortgagor  in  Bussell  coun- 
ty, and  by  its  location  as  lying  west — that  is,  bounded  on  the 
west — by  the  stage  road  between  Scale's  Station  and  Glenn- 
ville.  Reasonable  certainty  of  description  is  all  that  is  re- 
quired in  a  bill  to  foreclose. 

3.  A  vacation  of  the  order  setting  aside  the  original  decree, 
which  order  had  let  in  the  defendant  to  make  defense,  of  ne- 
cessity restored  the  original  decree* 

We  have  noticed  all  the  points  presented  by  the  argument 
of  appellant's  counsel,  and  do  not  find  them  available  to 
reverse  the  decree. 

The  judgment  is  affirmed. 
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Nelms  and  Wife  v.  Armstrong  &  Co. 

Action  against  Husband  and  Wife,  for  Price  of  Necessaries. 

1.  Sufficiency  of  verdict. — In  an  action  against  husband  and  wife,  seeking  to 
charge  the  wife's  property,  particularly  described,  and  alleged  to  belong  to  her 
statutory  separate  estate,  with  the  price  of  necessary  family  supplies  sold  and 
delivered  (Code,  §  2711);  a  verdict,  finding  the  issue  in  favor  of  the  plaiutififs, 
assessing  their  damages  at  a  specified  sum,  and  further  finding  "the  following 
separate  estate  to  belong  to''  the  wife,  is  sufficient  to  support  a  judgment  for 
plaintiffs,  although  it  does  not,  in  words,  find  that  the  property  belongs  to  the 
statutory  separate  estate  of  the  wife. 

Appeal  from  the  Circuit  Court  of  Lee. 
Tried  before  the  Hon.  James  E.  Cobb. 

Geo.  D.  &  G.  W.  Hooper,  for  appellants. 

MANNING,  J. — This  was  an  action  by  Armstrong  &  Co., 
against  appellants,  to  recover  of  the  statutory  separate  estate 
of  Mrs.  Nelms  the  amount  of  an  account  for  goods  sold, 
which  were  "articles  of  comfort  and  support  for  the  house- 
hold" of  defendants,  "suitable  to  the  degree  and  condition  in 
life  of  their  family,  and  for  which  the  said  husband  . 
•would  be  responsible  at  common  law."  The  complaint  then 
avers,  that  certain  property,  described  therein,  was  of  the 
statutory  separate  estate  of  the  wife,  when  the  goods  were 
sold,  and  at  the  time  of  the  bringing,  of  the  suit. 

The  only  objection  made  to  the  judgment  in  favor  of  plain- 
tiffs is  founded  on  the  verdict  of  the  jury,  who  "find  the  issue 
in  favor  of  the  plaintiffs,  and  assess  their  damages  at,"  &c., 
"and  find  the  folloiving  separate  estate  to  belong  to  Mary  Nelms. 
to-wit,"  &c.,  describing  property  specified  in  the  complaint, 
The  contention  is,  that  the  verdict  does  not  support  the 
judgment,  because  the  jury  do  not  find  tljat  the  property  is 
of  the  statutory  separate  estate  of  Mary  Nelms.  But  the 
verdict  is  in  response  to  the  complaint,  and  finds  the  issue 
in  favor  of  plaintiffs;  and  an  essential  part  of  that  issue, 
presented  by  the  pleading,  was  that  the  property  designated 
belonged  to  the  statutory  separate  estate  of  Mrs.  Nelms.  A 
just  construction  of  the  verdict  shows,  that  the  jury  found 
that  the  property  in  question  was  of  her  statutor-y  separate 
estate. 

Let  the  judgment  be  affirmed. 
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Gilbert  v.  Dupree's  Adm'r. 

Bin,  in  Equity  to  Foreclose  Mortgage. 

1.  Statutory  separate  estate  of  wife ;  how  fruhjeded  to  deUs.  — The  statates 
creating  the  wife's  statutorj'  separate  estate  have  clearly  defined  the  debts  to 
which  it  may  be  snbjected,  and  the  remedy  by  which  the  liability  for  those 
debts  may  be  enforced  (Code,  §§  2711-12);  consequently,  a  mortRuge  given  by 
hnsbtind  and  wife,  to  secare  the  payment  of  snch  a  debt,  can  not  be  enforced 
in  equity  against  her  separate  property  thereby  conveyed. 

Appeal  from  the  Chancery  Court  of  Randolph. 

Heard  before  the  Hon.  B.  B.  McCraw. 

The  bill  in  this  case  was  filed  on  the  20th  April,  1872,  by 
Mrs.  Lucy  L.  Dupree,  since  deceased,  against  William  E. 
Gilbert  and  his  wife,  Mrs.  Frances  G.  Gilbert ;  and  sought 
to  enforce  and  foreclose  a  mortgage  on  a  tract  of  land,  which 
the  defendants  had  executed  to  the  complainant,  to  secure 
the  payment  of  a  promissory  note  for  $600,  which  they  had 
borrowed  from  her.  The  mortgaf^e  and  note  were  dated  the 
13th  November,  1869,  and  the  note  fell  due  on  the  25th  De- 
cember, 1870.  The  lands  conveyed  by  the  mortgage  belonged 
to  Mrs.  Gilbert,  and  were  held  ty  her  as  her  statutory  sepa- 
rate estate.  The  bill  alleged  that  the  money,  for  which  the 
note  and  mortgage  were  given,  was  borrowed  liy  the  defend- 
ants to  enable  them  to  procure  the  necessaries  of  life  for 
themselves  and  their  family,  .and  was  used  by  them  in  the 
purchase  of  such  necessaries ;  but  the  defendants,  in  their 
answer,  denied  these  averments,  and  insisted  that  the  trans- 
action was  a  simple  loan  of  money,  for  the  payment  of  which 
the  wife's  statutory  separate  estate  could  not  be  subjected  ; 
and  they  also  set  up  the  defense  of  usurv.  There  was  a  de- 
murrer to  the  bill,  for  want  of  equity,  which  the  chancellor 
overruled  ;  and,  on  final  hearing  on  pleading  and  proof,  ren- 
dered a  decree  for  the  complainants,  ordering  a  reference 
and  account  of  the  debt,  and  a  sale  of  the  mortgaged  prem- 
ises to  pay  the  amount  ascertained  to  be  due.  The  overrul- 
ing of  the  demurrer  to  the  bill,  and  the  final  decree,  are  now 
assigned  as  error.  The  complainant  died  pending  the  appeal, 
and  it  was  revived  against  her  administrator. 

C.  D.  Hudson,  for  appellants. 

WTm.  H.  Denson,  contra. 
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MANNING,  J. — In  this  cause,  a  bill  in  chancery  was  filed 
by  Mrs.  Dupree,  now  deceased,  to  foreclose  by  sale  a  mort- 
gage of  a  half-section  of  land,  the  statutory  separate  estate 
of  Mrs.  Gilbert,  a  married  woman,  executed  by  Mrs.  Gilbert 
and  her  husband,  defendants  in  the  cause,  to  secure  pay- 
ment of  a  note  for  six  hundred  dollars  to  complainant.  The 
bill  alleges,  that  "  said  William  and  Frances  Gilbert  were 
in  very  indigent  and  straightened  circumstances,  had  not 
any  provisions  of  any  kind  whatever,  upon  which  to  main- 
tain themselves  and  family,  and  were  perfectly  destitute  of 
all  means,  money,  &c.  with  which  to  procure  the  necessaries 
with  which  to  support  themselves  and  their  family ;  and 
that  the  said  William  and  Frances  did  come  to  your  oratrix 
with  this  story,  and  under  these  circumstances ;  and  your 
oratrix  charges,  and  avers,  that  she  did  loan  them  the  six 
hundred  dollars,  for  the  purpose  of  buying  and  procuring 
necessaries,  and  articles  of  comfort  of  the  said  William  and 
Fra,nces  and  their  household,  suitable  to  the  degree  and  con- 
dition in  life  of  the  said  William  and  Frances  and  their 
family,  and  for  which  the  said  William,  the  husband  of  said 
Frances,  and  as  head  of  his  and  her  family,  would  be  respons- 
ible at  common  law." 

The  note  for  six  hundred  dollars,  it  appears,  was  given  for 
a  loan  of  five  hundred  dollars,  for  one  year;  and  the  land 
mortgaged  was  that  on  which  the  mortgagors  resided,  in 
Randolph  county,  while  Mrs.  Dupree  lived  in  the  city  of 
Montgomery.  The  transaction  was  eiffected  through  a  third 
person,  and  the  parties  themselves  were  not,  so  far  as  the 
record  shows,  acquainted  with  one  another.  The  evidence 
tends  to  prove  that  the  money  was  borrowed  to  enable  Gil- 
bert to  carry  on  his  farm  work  to  advantage,  and  thereby 
provide  for  and  support  bis  family  in  the  future,  rather  than 
for  the  purchase  of  uecessaries  then  required  ;  his  need  of 
such  a  loan,  thus  to  support  his  family,  being  very  strongly 
expressed  to  the  person  through  whom  it  was  obtained,  and 
producing,  probably,  on  his  mind,  an  erroneous  impression 
of  present  destitution  of  necessaries.  At  all  events,  it  is  not 
shown  that  the  money  was  borrowed,  or  used,  for  the  pur- 
chase of  articles  for  the  support  of  the  household,  under 
such  circumstances  as  would  make  the  wife's  statutory  sepa- 
rate estate  liable,  under  the  statute,  to  be  charged  with  the 
payment  of  them. 

]3ut,  if  such  proof  had  been  made,  this  suit  could  not  be 
sustained.  The  enactments  relating  to  the  statutory  sepa- 
rate estates  of  married  women  do  not  relieve  them  of  their 
common-law  disability  to  make  contracts,  which  shall  impose 
upon  them  personal  liabilities.     The  note  to  Mrs.  Dupree 
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received  no  force  or  validity,  by  having  Mrs.  Gilbert's  name 
signed  to  it.  "It  was  the  debt,  and  only  the  debt,  of  her 
husband.  She  had  not  the  power,  or  legal  capacity,  to  bind 
herself  personally  for  the  payment  of  it,  or  to. make  it  a 
charge  upon  her  statutory  separate  estate,"  by  signing  and 
acknowledging  the  mortgage. — Coleman  v.  Smith,  55  Ala.  378. 
This  "  is  now  the  settled  law  of  this  State ;  and  it  is  also 
settled,  that  every  such  mortgage  is  forbidden  by  law,  and 
void."— CowTjer  v.  Williams,  57  Ala.  134. 

The  section  of  the  law  which  provides  that  the  statutory 
separate  estate  of  the  wife  may  be  made  liable  to  a  creditor, 
and  under  the  operation  of  which  the  counsel  who  \^Tote  the 
bill  in  this  cause  seemed  to  think  the  suit  might  be  main- 
tained, was  as  follows :  "  For  all  contracts  for  articles  of 
comfort  and  support  of  the  household,  suitable  to  the  degree 
and  condition  in  life  of  the  family,  and  for  which  the  husband 
would  be  responsible  at  common  law,  the  separate  estate  of 
the  wife  is  liable ;  to  be  enforced  by  action  at  law,  against  the 
husband  alone,  or  against  the  husband  and  wife  jointly." 
Rev.  Code,  §  2376.  No  personal  judgment,  though,  can,  in 
any  such  action,  be  rendered  against  the  wife,  or  bind  her 
personally  ;  nor  can  her  separate  estate  be  charged  with  the 
payment  of  a  debt  contracted  for  such  objects,  in  any  other 
manner  than  as  the  statute  provides. — Ravisies  d:  IVife  v. 
Stoddart,  32  Ala.  599.  And  so  strictly  has  the  statute,  in 
this  particular,  been  adhered  to,  that  it  has  been  decided 
that,  without  a  judgment  at  law  against  the  husband, 
although  he  be  insolvent,  establishing  his  liability  by  the 
common  law  for  the  debt,  the  separate  estate  which  was  of 
the  wife  cannot  be  subjected  therfito  after  her  death,  by  an 
action  against  her  legal  representative,  although  tlie  things 
for  which  it  was  contracted  were  the  articles  described  in 
the  statute,  **  of  comfort  and  support  of  the  household,  suit- 
able to  the  degree  and  condition  in  life  of  the  family,"  <fec. 
Bfxigers  v.  B>azeale,  34  Ala.  5l5-16.  And  it  has  been  further 
ruled,  that,  in  case  of  the  death  of  an  insolvent  husband, 
leaving  a  wife  surviving  him,  who  had  contracted  on  her  own 
credit,  and  on  the  faitb  of  her  statutory  separate  estate,  an 
account  with  complainant  for  articles  of  comfort  and  support 
of  herself  and  family,  the  seller  of  the  goods  could  not  main- 
tain a  suit  in  chancery,  even  to  obtain  payment  for  them  of 
such  separate  estate.  "  It  must  be  borne  in  mind,"  the 
opinion  says,  '*  that  the  liability  of  the  estate  is  jnirely  stat- 
utory, havinfT  no  existence  independent  of  the  statute,  which 
defines  and  cieclares,  and  bounds  and  circumscribes  it,  by  its 
own  rules  and  limitations,  and  the  courts  cannot  extend  it." 
O'Connor  v.  Chamberlain,  59  Ala.  431.     See,  also,  Eskndge  v. 
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Ditmar,  51  Ala.  249-50.     In  no  view  of  this  cause,   can  the 
suit  be  sustained. 

Let  the  decree  of  the  chancellor  be  reversed  ,  and  the  bill 
be  dismissed. 


Smith  V.  Kennedy. 

Action  on  Promissory  Note,  or  Due"  BUI. 

'  1.  When  note  is  notpart  of  record. — In  an  action  on  a  promissory  note,  which, 
as  copied  in  the  transcript  by  the  clerk,  bat  without  being  made  a  part  of  the 
record  by  bill  of  exceptions,  is  variant  from  the  note  described  in  the  com-- 
plaint,  this  court  will  not  look  to  it  for  any  purpose,  but  will  be  governed  bj 
the  averments  of  the  complaint. 

2.  Amendment  of  judyment,  h\f  correctirvj  error  in  calculation  of  interest.— On 
appeal  from  a  judgment  by  nil  dicil,  in  an  action  on  a  promissory  note,  a  cleri- 
cal misprision  in  the  calculation  of  interest,  being  amendable  nunc  pro  tunc, 
on  motion,  in  the  court  below,  will  be  amended  by  this  court  at  the  cost  of 
the  appellant,  and  the  amended  judgment  affirmed. 

Appeal  from  the  Circuit  Court  of  Eandolph. 
Tried  before  the  Hon.  John  Henderson. 

Smith  &  Smith,  for  appellant. 

J.  T.  Heflin,  contra. 

STONE,  J.  — The  due-bill  copied  in  the  record  states  it  is 
dated  and  due  June  24th,  1874.  This  is  no  part  of  the 
record.  The  complaint  avers  it  is  dated  and  due  January 
24  th,  1874.  We  must  be  governed  by  this.  The  complaint 
declares  on  a  due-bill  due  January  24th,  1874,  for  $606  70, 
with  credits,  August  24th,  1874,  $150,  and  February  26th, 
1876,  $50.  Judgment  was  rendered  by  nil  dicit,  without  the 
intervention  of  a  jury,  on  23d  February,  1878,  for  five  hun- 
dred and  ninety-six  65-100  dollars— $596.65.  The  true 
amount  then  due,  by  calculation,  was  five  hundred  and  sev- 
enty 69-100  dollars — $570.69.  This  was  a  mere  clerical  error, 
and  would  have  been  amended  nu7ic  jyro  tunc,  on  a  motion  in 
the  court  below.  We  here  reverse  and  render  the  judgment, 
awarding  to  the  plaintiff  the  sum  of  five  hundred  and  seventy 
69-100  dollars  damages,  as  of  February  23d,  1878,  the  date 
of  the  judgment  in  the  court  below,  which  sum  will  draw  in- 
terest from  that  date.— Code  of  1876,  §  3946  ;  fVadc  v.  Kelly, 
2  Stew.  &  P.443 ;  1  Brick.  Dig.  82,  §§  180  et  seq.  Let  the  ap- 
pellant pay  the  costs  of  the  appeal. 

Vol.  ixui.  * 
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Hurt  v^  Freeman  et  al. 

Bm  in  Equity  for  Foreclosure  of  MorUjage. 

1.  Description  of  mortyofied  lands  in  bill. — In  a  bill  for  the  foreclosnre  of  a 
mortgage,  tbe  premiKeH  should  be  described  with  the  Rume  reasonable  cer- 
tainty as  in  a  coujplaint  in  a  real  action  at  law.  "About  one  thoufiand  and 
fifty  acres,  bounded  as  follows,"  specifying  tbe  boundaries  on  three  sides  only, 
and  staling  no  fact  from  which  the  boundary  on  the  fourth  side  can  be  ascer- 
tained, is  not  a  sufficiently  accurate  and  definite  description. 

'  Appeal  from  the  Chancery  Court  of  Bussell. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  2d  January,  1877,  by 
James  C.  Freeman,  as  trustee  for  several  minor  children,  who 
were  joined  with  him  as  complainants  in  the  bill,  against 
John  W.  Hurt  and  others ;  and  sought,  among  other  things, 
the  foreclosure  of  a  mortgage  given  by  said  Hurt  to  Free- 
man, as  trustee,  to  secure  the  payment  of  a  note  for  money 
loaned.  On  final  hearing,  the  chancellor  rendered  a  decree 
for  the  complainants,  ordering  a  sale  of  the  mortgaged  lands, 
&c.;  and  this  decree  is  now  assigned  as  error,  by  the  de- 
fendant Hurt.  The  single  point  considered  by  this  court 
renders  it  unnecessary  to  state  the  facts  at  length. 

Samford  &  Chilton,  for  appellants,  contended  that  the  de- 
scription of  the  land  in  the  bill,  and  in  the  mortgage,  was  not 
suflSciently  definite  to  support  a  decree  of  sale  ;  citing  fVil- 
liams  V.  Roe,  69  Ala.  629  ;  Long  v.  Pace,  42  Ala.  495. 

Watts  &  Sons,  contra. 

BRIOKELL,  C.  J.— A  bill  for  the  foreclosure  of  a  mort- 
gage should  so  describe  the  mortgaged  property,  that,  if  a 
sale  is  ordered,  the  officer  of  the  court  may  with  certainty 
and  safety  execute  the  decree,  and  that  purchasers  may  be 
informed  of  the  particular  premises  which  are  exposed  to 
sale,  and  which  they  can  acquire. — Long  v.  Pace,  42  Ala.  495  ; 
WilUam.s  V.  R(K%  59  Ala.  G29 ;  Ifhifnef/  v.  lieal,  5  Blackf.  143. 
If  the  mortgage  is  not  certain  in  its  description  of  the  jirem- 
ises  upon  which  it  operates,  and  it  is  capable  of  being  ren- 
dered certain  by  reference  to  extrinsic  facts,  these  facts 
should  be  averred  in  the  bill. 
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Following  the  description  in  the  mortgage,  the  bill  states 
the  premises  as  certain  lands,  lying  in  the  county  of  Eussell, 
in  the  State  of  Alabama,  "about  one  thousand  and  fifty  acres, 
and  bounded  as  follows  :  On  the  north  by  Mrs.  Leonard  ; 
on  the  south  by  S.  Pitts ;  on  the  west  by  lUges  &  Ledbet- 
ter."  This  description  is  too  vagae.  We  do  not  mean,  that 
it  is  so  uncertain  and  indefinite  as  to  affect  the  validity  of 
the  mortgage.  It  can,  doubtless,  be  rendered  certain  by  a 
proper  description  of  the  lands  intended  to  be  conveyed. 
The  same  certainty  of  description  ought  to  be  observed  in  a 
bill  for  foreclosure,  as  in  a  complaint  in  a  real  action  at  law, 
and  in  the  judgment  rendered  thereon.  In  such  action* 
reasonable  certainty  of  description  is  necessary. — Sturdevant 
V.  Murrell,  8  Porter,  317 ;  Bennett  v.  Morris,  9  Porter,  171. 
The  boundaries  of  the  land  on  the  north,  south  and  west  are 
given,  but  not  on  the  east,  and  no  fact  is  stated  from  which 
the  eastern  boundary  can  be  ascertained.  If  the  quantity  of 
the  land  was  stated,  the  eastern  boundary  could,  perhaps,  be 
located.  But  that  is  not  specified — it  is  stated  as  about 
(meaning  more  or  less  than  )  one  thousand  and.  fifty  acres  ;  in- 
dicating that  a  particular  tract  of  land,  without  regard  to 
quantity,  was  in  the  contemplation  of  the  pleader,  and  of  the 
mortgagor  and  mortgagee. —  Winston  v.  Broiviiing,  61  Ala.  80. 
The  defect  in  the  bill  in  this  respect  compelling  a  reversal 
of  the  decree,  it  is  not  necessary  to  notice  the  other  matters 
presented  by  the  assignment  of  errors. 

Eeversed  and  remanded. 


Tliurmaii  et  al.  v,  Stoddard  &l  Co. 

Bill  in  Equity  for  Foreclosure  of  Mortgage. 

1.  When  inortgagee  is  bona  fide  purchaser  for  value. — When  a  mortgage  is 
given  simply  as  security  for  a  pre-existing  debt,  the  time  of  payment  not  being 
extended,  nor  any  new  consideration  intervening,  the  mortgagee  is  not  entitled 
to  protection,  as  a  bona  fide  purchaser  for  valuable  consideration,  against  an 
equitable  title  or  claim  of  which  he  had  no  notice ;  secus,  when  the  day  of 
payment  is  extended  in  consideration  of  the  mortgage. 

2.  Vendor's  lien;  against  ichom  asserted. — A  vendor's  lien  on  land,  for  the 
unpaid  purchase-money,  can  not  be  asserted  against  a  bona  fi/le  purchaser  for 
valuable  consideration  without  notice. 

Appeal  from  the  Chancery  Court  of  Lee. 
Heard  before  the  Hon.  N.  S.  Graham. 
The  bill  in  this  case  was  filed  on  the  6th  July,  .1874:,  by 
Vol.  Lxni. 
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E.  B.  Stoddard,  a  mercbant  doing  business  in  Charleston, 
South  Carolina,  under  the  name  of  E.  B.  Stoddard  <fe  Co., 
against  John  W.  Mills  and  W.  D.  Thurman ;  and  sought  to 
foreclose  a  mortgage  executed  by  said  Mills  to  the  complain- 
ant. The  mortgage  was  dated  the  8th  March,  1873 ;  was 
given  to  secure  the  payment  of  a  promissory  note  for  $782.13, 
of  even  date  with  tbe  mortgage,  and  payable  by  the  first  day 
of  November  next  after  its  date,  which  recited  as  its  consid- 
eration an  indebtedness  for  goods  sold  and  delivered  ;  con- 
veyed a  tract  of  land  in  Lee  county,  containing  one  hundred 
and  four  acres,  and  a  lot  or  lots  in  the  village  of  Waucoochee 
in  said  county,  on  which  were  situated  a  dwelling-house, 
office,  blacksmith  shop,  &c. ;  was  signed  by  said  Mills  and 
his  wife,  and  attested  by  said  W.  D.  Thurman,  as  one  of  the 
subscribing  witnesses.  The  bill  alleged  that  Thurman  was 
in  possession  of  the  town  property,  and  that  he  had  bought 
it  from  Mills  with  full  knowledge  of  the  mortgage.  This 
property  had  been  sold  and  conveyed  by  Thurman  to  Mills, 
prior  to  the  execution  of  the  latter's  mortgage  to  the  com- 
plainant ;  but,  a  part  of  the  purchase-money  being  unpaid, 
and  Mills  finding  himself  unable  to  pay  it,  the  contract  be- 
tween them  was  rescinded,  some  time  after  the  execution  of 
the  mortgage,  and  Thurman  entered  into  the  possession  of 
the  property.  Thurman  set  up  these  facts  in  his  answer,  and 
claimed  a  vendor's  lien  for  the  unpaid  purchase-money  due 
him  ;  and  he  asserted  that,  when  he  attested  the  mortgage 
to  the  complainant,  he  did  not  know  that  this  property  was 
included  in  it.  A  claim  of  homestead  exemption,  in  the  other 
land  conveyed  by  the  mortgage,  was  set  up  by  Mills  and  his 
wife  ;  and  a  cross-bill  was  filed  to  assert  it.  The  chancellor 
held,  that  the  defendants  were  severally  estopped  from  set- 
ting up  these  defenses ;  and  he  therefore  rendered  a  decree 
for  the  complainant,  ordering  a  sale  of  the  mortgaged  lands. 
From  this  decree  Thurman  only  appeals,  and  he  assigns  it  as 
error,  so  far  as  it  subjects  the  lands  claimed  by  him  to  sale 
under  the  mortgage. 

Samford  &  Chilton,  for  appellant. 

BRICKELL,  C.  J. — Errors  are  assigned  only  by  the  appel- 
lant William  D.  Thurman ;  and  of  consequence,  it  is  only 
necessary  to  consider  the  correctness  of  the  decree  so  far  as 
it  may  afiect  him.  The  question  does  not  seem  to  us,  as  is 
argued  by  his  counsel,  whether  he  has  estopped  himself  from 
asserting  the  equitable  lien,  which,  as  a  vendor,  he  may  have 
on  parts  of  the  mortgaged  premises,  by  his  attestation  of  the 
mortgage,  without  disclosing  it;  but  rather,   whether  the 

(22) 
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mortgagee  is  not  a  bona  fide  purchaser  without  notice,  hav- 
ing the  legal  estate,  against  which  the  equitable  lien  can  not 
prevail.  The  mortgage  was  given  as  security  for  a  pre-exist- 
ing debt ;  and  if  the  time  of  payment  of  the  debt  had  not 
been  extended,  nor  any  other  new  consideration  had  inter- 
vened, the  mortgagee  would  stand  simply  in  the  place  of  the 
mortgagor,  having  no  other  right  or  equity.  But,  in  consid- 
eration of  the  mortgage,  forbearing  the  payment  of  his  debt, 
extending  the  day  of  payment,  he  changes  his  condition  and 
relation,  and  is  entitled  to  protection  as  a  bona  fide  purchaser. 
There  is  no  pretense  that  he  had  any  notice  of  the  equity  of 
Thurman  as  a  vendor,  and  it  can  not  be  asserted  against 
him. — 1  Jones  on  Mortgages,  §  459. 
The  decree  is  affirmed. 


Geiger  4&  Co.  v.  Hussey. 

Statutory  Action  by  Material-Man  to  Enforce  Lien. 

1,  Statutory  lien  of  material-man — Under  the  statute  giving  a  lien  to  me- 
chanics, employees,  and  material-men  (Code,  §§  344:0-34()l),  a  lumber  mer- 
chant, turnishing  materials  for  any  building,  erection,  or  improvement  on 
land,  has  a  lien  on  such  building,  &c.,  and  on  the  land  on  which  it  is  situated, 
whether  sueh  materials  are  furnished  to  the  mechanic  who  has  contracted  to 
do  the  work,  or  directly  to  the  owner  or  proprietor  under  a  contract  made 
with  him  personally. 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  the  Hon.  O.  J.  Semmes. 

This  action  was  brought  by  R.  W.  Geiger  &  Co.  against 
James  Hussey,  and  was  commenced  on  the  Gth  February, 
1878.  The  complaint  contained  two  counts  ;  the  first  claim- 
ing $221.78,  "due  by  account,  for  work  and  labor  done,  and 
materials  furnished  for  a  building  for  said  defendant  by  the 
plaintiffs,  at  his  request,  to-'wit,  on  the  2d  November,  1877  ;" 
and  the  second,  as  amended,  being  in  these  words :  "Plain- 
tiffs claim  of  defendant  the  further  sum  of  $221.78,  due  by 
account,  and  fully  set  forth  in  the  account  hereto  annexed 
and  made  a  part  of  this  complaint ;  the  said  sum  being  for 
materials  furnished  by  plaintiffs  for  the  building  and  erection 
of  a  dwelling-house  and  other  improvements  on  the  lot  of 
land  hereinafter  described  ;  which  materials  furnished  was  (?) 
by  virtue  of  an  original  contract  with,  and  at  the  request  of 
said  defendant,  who  is  the  owner  of  the  said  lands  hereinaf- 

VoL.  Lxm. 
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ter  described ;  that  the  items  of  this  claim  are  fallj  set  forth 
and  correctly  stated,  in  the  account  hereto  annexed ;  that 
all  of  said  materials  were  used  in  the  erection  of  the  house, 
and  making  the  other  improvements  on  said  land,  which  was* 
furnished  by  said  plaintiffs  at  the  request  of  said  defendant. 
Said  lot  of  land  is  situated  in  the  city  of  Mobile,  and  de- 
scribed as  follows,"  <fec.  "Plaintiffs  further  aver,  that  said 
account  was  made  out  by  him,  and  verified  by  his  oath,  and 
duly  filed  with  the  judge  of  probate  of  said  county,  within 
six  months  from  the  furnishing  of  said  materials  and  lumber 
used  in  building  said  house  and  making  said  improvements. 
No  part  of  said  claim  has  been  paid.  An  affidavit  was  at- 
tached to  said  account,  showing  when  the  same  was  due ; 
and  he  now  claims,  and  moves  the  court  by  its  judgment  to 
declare,  a  lien  on  said  land  and  house,  and  improvements 
erected  thereon,  for  the  payment  of  said  claim,  with  the  in- 
terest thereon ;  and  that  the  court  will  order  the  same  to  be 
levied  on  for  the  satisfaction  thereof,  as  provided  by  an  act 
of  the  General  Assembly  of  Alabama,  entitled  'An  act  to 
establish  and  regulate  the  lien  of  mechanics  and  other  per- 
sons,' approved  March  6, 1876 ;  provided  said  defendant  does 
not  pay  the  same,  or  it  be  not  satisfied  out  of  other  property 
of  defendant." 

The  account  annexed  to  the  complaint,  as  an  exhibit  to 
the  second  count,  specifies  the  quantities  and  kind  of  lumber 
furnished,  with  the  dates ;  showing  the  amount  furnished  in 
September,  beginning  on  the  27th  day  of  that  month,  to  cost 
$15.67 ;  in  October,  $189.63  ;  and  in  November,  $15.48.  The 
affidavit  to  the  account  was  made  on  the  15th  January,  1878, 
before  the  clerk  of  the  Probate  (^ourt,  by  one  of  the  plain- 
tiffs, and  states  :  "That  James  Hussey  is  justly  indebted  to 
said  R.  W.  Geiger  &  Co.  in  the  sum  of  $220.78,  for  lumber, 
planks,  boards,  shingles  and  materials,  furnished  and  sold 
said  Hussey  to  build  a  house  on  a  lot  of  land,"  which  is  par- 
ticularly described,  and  alleged  to  have  been  conveyed  to  said 
Hussey  by  Daniel  Wheeler  on  the  6th  July,  1877  ;  "that  said 
lumber,  planks,  boards,  shingles,  and  materials  were  fur- 
nished to  said  Hussey,  from  the  27th  September,  to  the  2d 
November,  1877,  and  were  furnished  at  the  request  of  said 
Hussey ;  and  that  the  said  claim  for  lien  on  said  land  and 
building  is  filed  within  four  months  after  said  debt  accrued, 
and  said  lien  is  claimed  by  virtue  of  an  act  of  the  General 
Assembly  of  Alabama,  entitled  'An  act  to  establish  and  reg- 
ulate liens  of  mechanics  and  other  persons,'  approved  March 
6,  1876." 

The  defendant  demurred  to  the  second  count,  assigning  as 
causes  of  demurrer — 1st,  "that  said  count  fails  to  aver  or 
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show  that  plaintiffs  were  original  contractors  to  erect,  and 
did  erect  said  house  for  defendant,  and  used  the  lumber 
themselves  to  erect  said  house  ;"  'id,  "it  fails  to  aver  or  show 
that  there  was  any  original  contractor  to  build  said  house, 
and  that  there  is  a  balance  of  the  money  due  such  contractor 
by  the  defendant ;"  3d,  "it  fails  to  show  sufficient  facts  to 
create  a  lien  under  the  act  referred  to ;"  4th,  "because  the 
complaint  and  attached  account  show  only  a  simple-contract 
claim  for  lumber  &c  sold."  The  court  sustained  the  demur- 
rer ;  and  on  issued  joined,  but  on  what  plea  the  record  does 
not  show,  the  plaintiffs  had  a  verdict  and  judgment  on  the 
first  count  of  their  complaint,  for  the  amount  claimed,  with 
interest.  "During  the  trial,"  as  the  bill  of  exceptions  states, 
after  the  court  had  sustained  the  demurrer  to  the  second 
count,  "the  plaintiffs  offered  to  prove  by  F.  A.  Stoulz,  one 
of  said  plaintiffs,  all  the  allegations  of  said  second  count ; 
and,  on  such  proof  being  made,  moved  the  court  to  enter  up 
judgment  in  favor  of  plaintiffs,  aud  against  said  defendant, 
not  only  for  the  amount  found  to  be  due  by  the  jury,  with 
the  costs  of  court,  but  declaring  a  lien  on  the  property  de- 
scribed in  the  complaint,  and  directing  the  execution  to  be 
levied  on  the  real  property  therein  described,  if  no  sufficient 
property  of  said  defendant  can  be  found  to  satisfy  such  judg- 
ment and  costs,  unless  sooner  paid.  The  defendant  objected 
to  this  evidence,  in  so  far  as  it  was  intended  to  establish  a 
lien,  and  the  court  sustained  the  objection ;  to  which  the 
plaintiffs  excepted.  The  court  refused  to  admit  the  evidence 
offered  by  the  plaintiffs,  and  refused  to  enter  up  judgment  as 
asked  by  them ;  holding  that,  under  the  allegations  of  the 
complaint,  they  had  no  lien  for  the  materials  furnished,  un- 
der the  act  referred  to  in  the  complaint ;  to  which  rulings 
and  decisions  plaintiffs  excepted." 

The  sustaining  of  the  demurrer  to  the  second  count,  and 
the  refusal  to  enter  up  judgment  as  asked,  are  now  assigned 
as  error. 

OvEEALL  &  Bestor,  for  appellants. — The  statute  gives  a 
lien  to  the  material-man,  for  the  price  of  the  materials  fur- 
nished, whether  he  deals  directly  with  the  owner,  or  indi- 
rectly through  another  contractor ;  the  only  difference  being 
in  the  extent  of  bis  hen,  and  in  the  manner  of  enforcing  it. 
When  he  deals  directly  with  the  owner,  his  lien  is  enforced 
against  the  owner  and  the  building  in  a  suit  between  them  ; 
but,  when  he  deals  through  another  contractor,  he  can  only 
intercept  the  balance  that  may  be  due  him.  The  lien  law  is 
founded  on  principles  of  public  policy,  and  is  intended  to 
afford  protection  and  a  summary  remedy  to  a  meritorious 
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class  of  citizens.  All  material-men  are  equally  within  its 
terms,  and  equally  entitled  to  its  protection.  T^lie  terms  of 
the  statute,  and  the  policy  on  which  it  is  founded,  extend 
alike  to  all. 

BoYLES,  Faith  &  Cloud,  contra. — The  statute  is  to  be  taken 
as  a  whole,  and  whoever  claims  the  benefit  of  it  must  bring 
himself  clearly  within  its  terms.  An  analysis  and  compari- 
son of  its  several  parts  shows  a  clear  intention  to  give  a  lien 
to  contractors  who  undertake  to  erect  or  repair  a  house,  and 
to  extend  the  benefit  of  that  lien  to  the  material-men,  or 
other  sub-contractors,  employed  by  them,  by  allowing  the 
latter  to  intercept  and  appropriate  any  balance  due.  But  it 
never  was  intended  to  give  a  separate  and  independent  lien 
on  the  building  to  every  merchant  who  sold  a  pound  of  nails, 
a  lock,  or  other  articles  used  in  its  construction.  Under 
such  a  construction,  there  might  be  a  dozen  or  more  original 
contractors,  but  no  sub-contractors  ;  and  it  would  leave  with- 
out any  field  of  operation  the  provisions  relating  to  the  en- 
forcement of  the  malterial-men's  lieu,  and  the  distribution  of 
the  fund  arising  from  a  sale  of  the  land.  But,  can  the  plain- 
tiflfs  appeal  from  a  judgment  in  their  own  favor  ?  Ought 
they  not  to  have  taken  a  nonsuit  with  a  bill  of  exceptions  ? 

BEICKELL,  C.  J. — The  only  (question  of  the  case  is, 
whether  a  lumber  merchant,  furnishing  materials  to  the 
owner  or  proprietor  of  a  vacant  city  lot,  for  the  erection  of 
buildings  thereon,  has  a  lien  on  the  buildings  and  lot  for  the 
debt  owing  him.  This  depends  on  the  true  construction  of 
chapter  6,  title  2,  part  3,  of  the  Code  of  1876,  which  is  de- 
voted to  the  "liens  of  mechanics,  employees,  and  material- 
men, for  any  building,  erection,  or  improvement  upon  land, 
or  for  repairing  the  same." 

It  is  first  declared ;  "Every  mechanic,  or  other  person, 
who  shall  do  or  perform  any  work  or  labor  upon,  or  furnish 
any  material,  fixtures,  engine,  boiler,  or  machinery,  for  any 
building,  erection,  or  improvement  upon  land,  or  for  repair- 
ing the  same,  under  and  by  virtue  of  any  contract  with  the 
owner  or  proprietor  thereof,  or  his  agent,  trustee,  contractor, 
or  sub-contractor,  upon  complying  with  the  provisions  of  this 
chapter,  shall  have  for  his  work  or  labor  done,  or  materials, 
fixtures,  engine,  boiler,  or  machinery  furnished,  a  lien,  to  the 
extent,  and  in  the  manner  by  this  chapter  provided,  upon 
such  building,  erection,  or  improvements,  and  upon  the  lands 
belonging  to  such  owner  or  proprietor,  on  whicli  the  same  is 
situated ;  .  .  .  .  and  upon  any  balance  due  by  the 
owner  or  proprietor  to  the  contractor,  to  secure  the  payment 
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for  such  work  or  labor  done,  or  materials,  fixtures,  engine, 
boiler,  or  machinery,  furnished  as  aforesaid,"  &c. 

The  next  section  declares  the  extent  of  the  lien,  as  follows : 
"The  entire  land,  to  the  extent  aforesaid,  upon  which  any 
such  building,  erection,  or  other  improvement  is  situated, 
including  as  well  that  part  of  the  land  which  is  not  covered 
with  such  building,  erection,  or  other  improvement  is  situa- 
ted, ....  shall  be  subject  to  all  liens  created  by  this 
chapter  in  favor  of  the  contractor,  ....  and  also  in 
favor  of  all  the  employees  of  such  contractor,  and  persons 
furnishing  materials,  to  the  amount  of  any  unpaid  balance 
due  the  contractor,  by  the  owner  or  proprietor." 

A  succeeding  section  requires,  that  an  original  contractor, 
claiming  the  lien,  shall,  within  six  months,  and  every  journey- 
man and  day  laborer  within  thirty  days,  and  every  other 
person,  seeking  to  obtain  the  benefits  of  the  statute,  within 
four  months  after  the  indebtedness  has  accrued,  shall  file  a 
verified  statement  with  the  judge  of  probate,  &c.  "If  the 
claim  so  filed  belongs  to  a  laborer,  sub-contractor,  or  mate- 
rial-man, then  the  lien  shall  be  only  to  the  extent  of  the  un- 
paid balance  in  the  hands  of  the  owner  or  proprietor,  at  and 
after  the  notice  of  the  same  is  given,"  &c.  We  have  referred 
to  all  the  provisions  of  the  statutes  which  have  any  bearing 
on  the  question  presented. 

We  may  concede  the  proposition  of  the  appellee,  that 
whoever  claims  the  benefits  of  the  statute,  must  bring  him- 
self within  its  provisions — must  show  affirmatively  that  he  is 
of  the  class  of  persons,  and  has  a  claim  of  the  kind  the 
statute  intends  to  secure.  The  courts  can  neither  extend 
nor  narrow  the  privileges  of  the  statute.  It  must  be  so  con- 
strued as  to  embrace  all  cases  (and  no  others),  which  are 
within  the  legitimate  meaning  of  its  terms.  It  is  a  just  in- 
ference from  Welch  v.  Porter,  at  the  present  term,  that  a 
material-man,  furnishing  materials,  is  within  the  provisions 
of  the  statute,  and  has  a  lien  on  the  lot  or  buildings.  The 
statute  was  intended  to  confer,  and  seems  to  us  in  unquali- 
fied terms  to  confer,  a  lien  on  three  classes  of  persons — the 
mechanic,  his  employees,  and  the  material-men.  If  the 
material-man  supplies  the  materials  under  a  contract,  not 
with  the  owner  or  proprietor,  but  with  the  mechanic  con- 
tracting with  him,  the  lien  extends  only  to  the  balance  which 
may  be  due  from  him  to  the  contractor.  When  the  mate- 
rials are  supplied  under  a  contract  directly  with  the  owner 
or  proprietor,  there  is  a  lien  (the  requisitions  of  the  statute 
being  observed),  not  on  the  balance  due  the  contractor,  but 
upon  the  land,  buildings,  or  other  improvements,  &c.  There 
is  no  lien,  in  that  case,  upon  the  balance  due  the  contractor. 
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because  there  is  no  debt  due  from  him.  But  for  the  debt 
due  from  the  owner  or  proprietor,  for  the  materials,  fixtures, 
<fec.,  which  have  passed  into  and  contributed  to  the  improve- 
ment of  his  land,  enhancing  its  value,  equally  with  the  labor 
of  the  mechanic  or  his  employees,  the  statute  gives  a  lien. 
If  the  first  section  of  the  statute  to  which  we  have  referred 
stood  alone,  this  would  not  be  questioned.  The  expressions 
in  subsequent  sections  may  not  be  so  broad.  We  must  look 
to  the  whole  statute  ;  and  if,  from  the  broader  and  larger  ex- 
pressions, we  can  collect  the  legislative  intention,  we  must 
give  effect  to  these  expressions,  notwithstanding  other 
phrases,  of  less  entensive  import,  in  particular  clauses. 
Bymater  v.  Bradling,  7  Barn.  &  Cressw.  660. 

Unlike  former  statutes  (R.  C.  §  3101-04),  which  embraced 
only  mechauics  and  builders,  the  present  statute  extends  not 
only  to  them,  but  to  their  employees,  and  to  material-men. 
The  latter  class  have  a  lien,  not  only  when  contracting  with 
the  owner  or  proprietor,  but  when  furnishing  the  materials 
to  the  contractor,  who  contracts  with  him.  The  latter  lien 
is  worked  out  through  the  contractor,  and  extends  only  to 
the  balances  which  may  be  due  him  from  the  owner  or  pro- 
prietor, for  which  the  contractor  has  a  Uen  if  the  requisitions 
of  the  statute  have  been  pursued.  When,  without  the  inter- 
vention of  the  mechanic,  materials  are  furnished,  not  to  him, 
to  enable  him  to  do  his  work,  or  perform  his  contract,  but 
to  the  owner  or  proprietor,  that  the  building,  erection,  or  im- 
provement may  be  completed,  there  is  a  lien,  independent  of, 
and  distinct  from  that  of  the  mechanic. —  Winter  v.  CcddiveU, 
14  How.  434  ;  Van  Pdt  v.  Hartough,  31  N.  J.  Law,  331. 

This  conclusion  compels  a  reversal  of  the  judgment  of  the 
City  Court. 

Reversed  and  remanded. 


Shelton  v.  Merrill,  Fitch  &  Allen. 

Motion  against  Sheriff  for  Failure  to  Return  Execution^ 

I .  Bdum  day  of  execution,  under  general  law,  and  special  slatide  in  J^obile. 
Under  the  general  statates  of  the  State,  the  retnm  term  of  an  execntion  is 
the  term  next  after  its  date,  except  when  it  ia  issned  less  than  fifteen  days  be- 
fore the  commencement  ot  that  term  (Oode.  '§3191),  and  the  sheriff  in  required 
to  make  retnm  of  the  writ  three  days  before  the  first  day  of  the  term  ;  bat, 
under  the  special  statate  regulating  the  practice  in  the  CircuitCoqrt  of  Mobile, 
approved  February  28th,  1870,  which  is  still  of  force  in  this  particular,  an  exe^ 
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cntion  is  returnable  on  the  first  Monday  in  the  month  next  after  the  expira- 
tion  of  five  months  from  the  day  it  is  issued. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  H.  T.  Toulmin. 

E.  S.  Daegan,  for  the  appellants. 

John  T.  Taylor,  and  C.  H.  Lindsay,  contra. 

MAJ^NING,  J. — This  was  a  motion  in  the  Circuit  Court  of 
Mobile,  on  behalf  of  appellees,  against  Shelton,  sheriff  of 
that  county,  and  his  sureties,  for  his  failure  to  return  a  writ 
of  execution  upon  a  judgment  of  said  court  in  plaintiffs' 
favor.  They  obtained  a  judgment  in  this  proceeding,  for 
the  statutory  penalty  of  twenty  per  cent  of  the  amount  of 
the  execution.  This  writ  was  issued  and  delivered  to  him 
on  the  11th  of  April,  1878 ;  and  in  the  body  of  it  he  was 
commanded  to  make  return  of  it,  and  of  the  execution  of  it, 
"  according  to  law,  to-wit,  on  the  first  Monday  of  October, 
1878."  ^ 

The  judgment  on  the  motion  was  rendered  in  June  in  that 
year,  during  a  term  of  the  court  which  began  on  the  29th  day 
of  the  same  month  (April)  in  which  the  writ  was  issued,  and 
only  eighteen  days  afterwards.  The  term  was  made  to  com- 
mence at  that  time,  by  a  recent  act  of  the  legislature,  which 
was  carried  into  the  Code  of  1876-7 ;  the  terms  of  the  court 
previously  beginning  on  the  first  Monday  in  March,  and  the 
third  Monday  in  November,  in  each  year,  according  to  "  an 
act  to  regulate  the  practice  in  the  Circuit  Court  of  Mobile 
county,"  approved  February  28th,  1870. 

The  judgment  appealed  from  was  founded  on  the  follow- 
ing sections,  numbered  3190  (2852),  and  3191  (2853),  in  the 
Code 'of  1876-7.  The  sheriff  "  must  execute  the  writ  with 
diligence,  and,  if  practicable,  perform  the  mandate  thereof, 
and  make  return  of  his  acts  to  the  clerk,  three  days  before 
the  first  day  of  the  return  term  of  the  writ."  "  The  return 
term  of  the  writ  is  the  term  next  after  its  date,  unless  issued 
less  than  fifteen  days  before  court ;  in  which  case,  it  is  the 
term  next  thereafter." 

These  provisions  of  law  have  been  on  our  statute-books 
very  many  years.  They  are  found,  in  the  exact  form  quoted, 
in  the  Codes  of  1852  and  1867  ;  and  the  continuance  of  them 
in  the  Code  of  1876-7  does  not  give  to  them  any  greater 
effect,  or  more  extended  operation,  than  they  had  prior  to 
and  at  the  time  of  its  adoption.  Then,  and  before,  these  sec- 
tions, or  the  portions  of  them  affecting  this  case,  had  been 
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limited  and  superseded,  so  far  as  the  Circuit  Court  of  the 
county  of  Mobile  was  concerned,  by  the  second  section  of 
the  statute  above  mentioned,  of  February  28th,  1870 ;  which 
enacted  in  respect  of  that  court,  that  all  executions  and  final 
process  shall  be  made  returnable  on  the  first  Monday  of  the 
month,  whether  in  term  time  or  not,  next  after  the  expira- 
tion of  five  months  from  the  date  of  the  issuance  thereof." 

The  writ  of  execution,  for  the  failure  to  return  which  this 
judgment  was  obtained,  was  issued  in  accordance  with  that 
provision,  and  made  returnable  the  first  Monday  in  the  month 
next  after  the  expiration  of  five  months  from  the  day  it  was 
issued.  The  precept  of  the  writ — the  command  to  make  the 
money — had  not  lost  its  force,  nor  had  the  time  lapsed  which 
was  allowed  to  the  sheriff  within  which  he  was  to  perform 
this  service.  The  part  of  the  local  statute  not  inconsistent 
with  the  subsequent  enactment  changing  the  time  of  holding 
the  Circuit  Court  of  Mobile  was  not  thereby  repealed. — Code, 
§  10.  The  Circuit  Court  erred  in  supposing  that  it  was ; 
and  its  judgment  on  this  motion  of  appellees  must  be  re- 
versed. 

Let  the  cause  be  remanded,  that  the  motion  may  be  over- 
ruled, or  dismissed,  in  the  Circuit  Court. 


Ag-new  V,  Leath. 

Action  on  Replevin  Bond  in  Attachment  Cast. 

1.  BepUn^n  bond;  to  whom  payable,  and  who  may  sue  on. — A  replevin  bond, 
in  nn  attachment  case,  sbonld  be  made  payable  to  the  plaintiff  in  attncbment 
(Code,  §  .3289),  and  not  to  tbe  ofiQcer  by  whom  the  writ  is  levied;  and  if  luade 
payable  to  tbe  officer,  the  plaintiff  can  not  maintain  an  action  on  it  in  his 
own  name. 

Appeal  from  the  Circuit  Court  of  Cherokee. 

Tried  before  the  Hon.  W.  L.  Whitlock. 

This  action  was  brought  by  N.  B.  Leath,  against  George 
Agnew ;  was  commenced  on  the  9th  August,  1873,  and  was 
founded  on  a  replevin  bond,  signed  by  said  Agnew  as  surety 
for  William  Johns,  in  an  attachment  suit  instituted  against 
him  by  said  Leath,  the  plaintiff  in  this  suit.  There  was  a 
demurrer  to  the  complaint,  and  a  memorandum  by  the  clerk 
states  that  it  was  overruled  ;  but  the  judgment-entry  only 
sets  out  a  verdict  and  judgment  for  the  plaintiff  on  issue 
joined,  and  does  not  notice  the  demurrer.     Tlie   pleadings 
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were  complicated,  and  numerous  exceptions  were  reserved  to 
the  rulings  of  the  court  during  the  trial.  The  overruling  of 
the  demurrer  to  the  complaint,  the  final  judgment,  and  the 
several  rulings  to  which  exceptions  were  reserved,  but  which 
require  no  notice,  are  now  assigned  as  error. 

D.  Clopton,  with  M.  J.  Turnley  &  Son,  for  the  appellant, 
cited  Sprowl  v,  Laiorence,  33  Ala.  674,  as  showing  that  the 
action  could  not  be  maintained. 

Watts  &  Sons,  contra. — Since  the  overruling  of  the  demur- 
rer is  not  shown  by  the  judgment-entry,  this  court  will  not 
notice  it,  but  will  presume  that  it  was  waived. — Carlisle  v. 
Davis,  7  Ala.  42  ;  Crosby  v.  Lassiter,  4  Ala.  201 ;  Petty  v.  Dill, 
53  Ala.  641.  The  demurrer  being  out  of  the  way,  no  ques- 
tion can  be  raised  as  to  the  plaintiff's  right  to  maintain  the 
suit. — Phillips  V.  Sellers,  42  Ma,.  658  ;  Harris  v.  Plant  &  Co., 
31  Ala.  639. 

STONE,  J. — Leath  sued  out  an  attachment  against  Johns, 
returnable  before  a  justice  of  the  peace.  It  was  levied  on 
personal  chattels,  by  Hamilton,  as  constable.  Johns  replev- 
ied the  property,  giving  Agnew  as  his  surety.  The  replevin 
bond  should  have  been  made  payable  to  Leath,  plaintiff  in 
attachment,  but  was  made  payable  to  Hamilton,  the  consta- 
ble.—Code  of  1876,  §§  3683,  3289,  3689.  This,  then,  is  not  a 
statutory  bond,  on  which  statutory  proceedings  can  be  main- 
tained. It  is,  at  most,  only  a  common-law  obligation,  or 
bond,  on  which  a  common-law  action  can  be  prosecuted. 
The  bond,  not  being  for  the  payment  of  money,  must  be  sued 
in  the  name  of  the  person  having  the  legal  title.  It  does  not 
fall  within  the  influence  of  section  2890  of  the  Code,  which 
allows  suits  to  be  prosecuted  in  the  name  of  the  party  really 
interested,  whether  he  has  the  legal  title  or  not.  That  sec- 
tion is  confined  to  actions  on  contracts,  express  or  implied, 
for  the  payment  of  money.  Leath  can  not  maintain  the 
present  suit,  in  his  own  name. — Sprowl  v.  Laivrence,  33  Ala. 
674,  684.  The  complaint,  on  its  face,  shows  this  state  of 
facts,  and  the  demurrer  to  it  ought  to  have  been  sustained. 

Many  questions  are  raised  by  the  record,  but  it  is  not 
likely  they  will  come  up  again  in  their  present  form. 

Reversed  and  remanded. 
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Barnett  v.  Riser's  Executors. 

BiU  in  Equity  to  Enforce  Vendor's  Lien  on  Land. 

1.  Vendor's  lien;  transfer  of  note  for  purcAewe-nioncy.— A  vendor's  equitable 
lien  on  land,  for  the  unpaid  purchase-money,  does  not  paas  to  an  assignee  or 
transferree  of  the  note  given  for  the  purchase-money,  when  the  transfer  does 
not  involve  the  vendor  in  liability  for  the  ultimate  payment  of  the  note,  bat 
secures  to  him  all  the  benefits  of  a  payment. 

1.  Same ;  tchal  objectiona  avail  on  error. — A  decree  enforcing  a  vendor's  equita- 
ble lien  on  land,  in  favor  of  an  assignee  or  transferree  of  the  notes  for  the  pur- 
chase-money, will  not  be  reversed  on  error,  because  the  record  does  not  affirm- 
atively show  that  the  lien  passed  to  him  by  the  transfer  of  the  note,  when  that 
qaestion  was  not  raised  in  the  court  below. 

Appeal  from  the  Chancery  Court  of  Talladega. 

Heard  before  the  Hon.  Is .  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  23d  December,  1875, 
by  John  W.  Heacock  and  D.  B.  Riser,  as  executors  of  the 
last  will  and  testament  of  George  Riser,  deceased,  against 
William  E.  Barnett ;  and  sought  to  enforce  a  vendor's  equita- 
ble lien  for  the  unpaid  purchase-money  of  a  tract  of  land,  of 
which  said  Barnett  was  in  possession,  and  which  he  had 
bought  from  one  James  S.  Bowdon,  giving  his  three  notes  for 
the  purchase-money,  each  for  $100,  dated  the  25th  October, 
1872,  and  payable  on  or  before  the  25th  November,  1873. 
The  bill  alleged  that,  "on  or  about  the  23d  October,  1873, 
complainants'  testator  purchased  from  James  S.  Bowdon 
three  promissory  notes,"  particularly  describing  them,  and 
stating  their  consideration ;  that  Bowdon  conveyed  the  land 
to  Barnett,  and  placed  him  in  possession  ;  "that  a  lien  in 
favor  of  said  Bowdon,  to  secure  the  payment  of  said  notes, 
attached  to  said  land  by  virtue  of  the  sale  of  said  land  by 
him  to  said  Barnett";  that  "this  was  an  equitable  lien,  and 
accompanied  the  said  notes,  and  complainants'  testator,  when 
he  purchased  said  notes  from  said  James  Bowdon,  became 
invested  with  said  lien,  as  part  of  his  purchase ;  and  these 
complainants  are  now  the  owners  of  said  notes,  which  have 
never  been  paid,  in  whole  or  in  part,  and  of  the  said  equita- 
ble lien  on  said  land  to  secure  the  payment  of  tliem ;  and 
they  aver  that  they  are  entitled  to  have  their  said  lien  en- 
forced in  this  court."  The  defendant  answered,  admitting 
the  sale  and  conveyance  of  the  land,  his  possession  thereof, 
and  the  execution  of  his  notes  for  the  purchase  ;  denying  the 
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complainants'  ownership  of  the  notes,  and  the  averment  that 
they  had  not  been  paid  ;  alleging,  on  the  contrary,  that  they 
were  fully  paid  and  discharged  to  the  said  George  Riser  in 
his  life-time ;  and  as  to  the  averments  above  copied,  in  refer- 
ence to  the  purchase  of  the  notes  and  the  asserted  lien,  he' 
answered,  "that  said  averments  state  conclusions  of  law,  and 
he  can  neither  admit  nor  deny  such  averments."  The  chan- 
cellor submitted  the  issue  of  payment  vel  non  to  a  jury ;  and 
they  having  found  the  issue  in  favor  of  the  complainants,  he 
approved  the  verdict,  and  rendered  a  decree  for  the  com- 
plainants, for  the  amount  due  on  the  notes,  ordering  a  sale 
of  the  lands  by  the  register  unless  the  amount  was  paid  in 
twenty  days.  From  this  decree  the  defendant  appeals,  and 
assigns  as  error  that  neither  the  bill  nor  the  evidence  shows 
that  the  complainants  had  a  lien  on  the  lands. 

Geo.  W.  Parsons,  for  the  appellant,  cited  Hightoiver  v. 
Bigsby,  56  Ala.  126 ;  Bankhead  v.  Owen,  60  Ala.  457 ;  Hall  v. 
C  lick,  5  Ala.  363  ;  Fleivellen  v.  Crane,  at  the  last  term. 

Taul  Bradford,  contra. — No  question  was  raised  in  the 
court  below  as  to  the  sufficiency  of  the  bill,  or  as  to  the 
transfer  of  the  notes ;  and  none  can  be  raised  in  this  court 
for  the  first  time.  That  the  vendor's  lien  passes  by  an  assign- 
ment of  the  purchaser's  notes,  see  Boper  v.  McCook,  7  Ala. 
318;  Magruder  v.  Campbell,  40  Ala.  611;  White  v.  Stoner, 
10  Ala.  441 ;  Day  v.  Preskett,  40  Ala.  624. 

BRICKELL,  C.  J.— In  Hightoiver  v.  Bigsby,  56  Ala.  126, 
and  in  Bankhead  v.  Owen,  60  Ala.  457,  it  was  decided,  after 
much  consideration  of  the  question,  that  the  equitable  lien 
of  a  vendor  of  lands,  for  the  payment  of  the  purchase- 
money,  did  not  pass  by  a  transfer  of  the  note,  whicli  did  not 
involve  the  vendor  in  liability  for  its  ultimate  payment,  and 
which,  in  effect,  operated,  so  far  as  he  was  concerned,  and 
secured  to  him  all  the  benefits  of  a  payment.  The  bills,  in 
those  cases,  affirmatively  disclosed  that  such  was  the  char- 
acter of  the  transfer  of  the  notes  ;  and  its  operation  to  pass 
the  lien  was  a  question  raised  and  decided  in  the  Court  of 
Chancery.  In  this  case,  it  does  not  affirmatively  appear  that 
such  was  the  character  of  the  transfer,  nor  does  it  appear 
that,  in  the  Court  of  Chancery,  the  sufficiency  of  the  transfer 
to  pass  the  lien  was  controverted. 

It  is  a  very  general  rule  in  appellate  courts,  which  this 
court  has  observed  very  closely,  that  questions  not  made  and 
decided  in  the  primary  courts,  will  not  avail  on  error  to  re- 
verse a  judgment  or  decree,  unless  it  be  a  want  of  jurisdic- 
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tion  apparent  on  the  face  of  the  proceedings. — 1  Brick.  Dig. 
§  31,  776.  The  rule  is  conservative,  and  essential  to  prevent 
parties  from  being  surprised  by  objections  which,  it  it  was 
not  intended  to  waive,  ought  to  have  been  made  in  the  course 
of  the  proceedings,  and  before  judgment  or  decree  in  the 
primary  court ;  and  which,  if  there  made,  would  often  be  ob- 
viated. This  bill  avers  that  the  complainant  had  purchased 
the  notes  of  the  vendor.  The  averment  may  be  oojectiona- 
ble,  for  generality ;  but  that  objection  was  not  made  in  the 
court  be  low.  If  it  had  been,  and  the  objection  now  made, 
that  the  transfer  of  the  notes  was  without  recourse  on  the 
vendor,  we  cannot  say  that,  by  an  amendment  disclosing  the 
character  of  the  transfer,  the  objections  would  not  have  oeen 
removed.  Judgments  or  decrees  are  of  too  much  value,  and 
of  too  great  dignity,  to  be  reversed  on  error  for  objections 
of  this  kind,  not  made  in  the  primary  courts,  and  which  par- 
ties not  making  must  be  presumed  to  waive. 
AflSrmed. 


Ex  parte  Mobile  &  Ohio  Railroad  Co. 

Application  for  Prohibition. 

1.  When  prohibilion  lies. — A  writ  of  prohibition  lies,  not  for  the  correction 
of  errors  in  the  exercise  of  h  rightful  jurisdiction  by  a  coart,  but  to  prevent 
usarpntion,  or  the  exercise  of  powers  beyond  and  outside  of  its  lawful  jurisdic- 
tion ;  and  it  is  only  awarded  when  there  is  no  other  appropriate  and  adequate 
remedy. 

2.  Removal  of  cause  into  Rderal  court — When  application  is  made  for  the 
removal  of  a  cause  from  a  State  court  into  a  Federal  court,  nnder  the  act*  of 
Congress  regulating  the  removal  of  causes,  the  jurisdiction  of  the  former  court 
does  not  cease  on  the  filing  of  a  petition  and  bond  in  proper  form:  the  court 
must  examiue  the  petition,  in  connection  with  the  cause  to  which  it  relates, 
and  determine  for  itself  whether  a  sufficient  cause  of  removal  is  shown  ;  and 
until  it  determines  that  sufficient  cause  is  shown,  its  jurisdiction  over  the 
cause  is  not  terminated. 

3.  Same;  remedy  ichen  refused. — When  the  removal  of  a  cause  into  the 
Fedeml  court  is  sought,  and  is  improperly  refused  by  the  State  court  in  which 
the  cause  is  pending,  the  party  has  an  adequate  remedy  nnder  the  act  of  Con- 
gress of  March  3,  1875,  and  is  not  entitled  to  a  writ  of  prohibition,  or  other 
extraordinary  writ  from  this  court. 

Application  by  petition,  verified  by  aflfidavit,  for  a  writ  of 
prohibition,  or  other  appropriate  remedial  writ,  to  the  Circuit 
Court  of  Mobile,  Hon.  H.  T.  Toulmin  presiding,  to  restrain 
any  further  proceedings  in  a  certain  cause  or  suit,  therein 
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lately  instituted  by  the  American  Union  Telegraph  Company, 
a  corporation  chartered  under  the  laws  of  Louisiana,  to  pro- 
cure by  the  judgment  of  the  court  an  easement  for  the  erec- 
tion of  its  poles  and  wires  over  and  along  the  line  of  the 
Mobile  and  Ohio  Eailroad ;  to  which  cause  or  proceeding 
the  said  railroad  company  was  made  a  defendant,  and  which 
it  sought  to  remove  into  the  Circuit  Court  of  the  United 
States,  by  petition  under  the  acts  of  Congress.  The  pro- 
ceeding by  the  telegraph  company  was  instituted  on  the  31st 
May,  1880,  and  was  set  for  hearing  on  the  14:th  June  next. 
The  petition  of  the  railroad  company,  for  the  removal  of  the 
cause  into  the  Circuit  Court  of  the  United  States,  was  filed 
on  the  12th  June,  and  was  accompanied  with  a  bond  condi- 
tioned as  prescribed  by  the  act  of  Congress.  The  telegraph 
company  filed  written  objections  to  the  removal  of  the  pro- 
ceeding, on  the  ground  that  it  was  not  such  a  cause  as  was 
subject  to  removal.  The  court  sustained  that  objection,  and 
refused  to  order  the  removal  as  prayed ;  and  the  railroad 
company  thereupon  filed  its  petition  in  this  court,  to  restrain 
any  further  proceedings  in  the  cause  by  that  court.  On  the 
filing  of  the  petition  in  this  court,  a  rule  nisi  was  awarded ; 
and  answers  thereto  being  filed  by  the  presiding  judge  of  the 
court,  and  also  by  the  telegraph  company,  admitting  the 
facts  as  stated,  but  denying  the  right  to  remove  the  proceed- 
ings, the  case  was  submitted  to  this  court  for  decision. 

G.  B.  Clark,  and  E.  L.  Eussell,  for  the  petitioner,  cited 
Boom  Company  v.  Patterson,  8  Otto,  403;  Kolk  v.  United  States, 
1  Otto,  375 ;  Gaines  v.  Fuentes,  2  Otto,  10 ;  13  Wallace,  270 ; 
20  Wallace,  445 ;  16  Peters,  97. 

H.  PiLLANS,  for  the  respondent,  cited  Mills  on  Eminent 
Domain,  §§  10, 11,  84,  85,  87  ;  1  Eedf.  Eailways,  229  ;  6  How- 
ard, 536;  16  Cal.  248;  8  Wendell,  85;  21  Wallace,  196;  2 
Sumner,  345  ;  2  Otto,  21 ;  116  Mass.  \%)  ;  6  Wallace,  139  ; 
18  Howard,  470 ;  45  Ind.  133  ;  9  Sm.  &  Mar.  623  ;  1  La.  Ann. 
696;  36  Barbour,  341 ;  11  Wise.  51;  Ex  parte  Grimball,  61 
Ala.  403  ;  High  on  Extra.  Leg.  Eemedies,  771-2. 

BEICKELL,  C.  J. — This  is  an  application  for  a  writ  of 
prohibition,  or  other  remedial  writ,  directed  to  the  judge  of 
the  Circuit  Court  of  Mobile  county,  commanding  him  to 
desist  from  further  proceedings  in  a  cause,  which  the  peti- 
tioner had,  under  the  act  of  Congress  of  March  3,  1875, 
taken  the  necessary  steps  to  remove  into  the  Circuit  Court 
of  the  United  States.  The  proposition  of  the  relator — that 
which  must  be  maintained,  to  authorize  the  issue  of  a   writ 
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of  prohibition — is,  that  having  filed  a  petition,  in  proper 
form,  accompanied  with  a  bond  conforming  to  the  act  of 
Congress,  the  sufiiciency  of  which  is  not  questioned,  "  the 
rujht/ul  jurisdiction  of  the  Circuit  Court  ceased,  eo  imtanti" 
and  the  court  was  bound  to  abstain  from  all  further  proceed- 
ing, and  from  all  inquiry  whether  the  cause  was  of  the  class 
which  may  be  removed  from  a  State  to  a  Federal  court. 

A  writ  of  prohibition  will  not  lie,  when  a  court  has  jurisdic- 
tion, and  errs  in  its  exercise.  The  writ  lies,  not  for  the  cor- 
rection of  errors,  but  for  the  prevention  of  usurpation.  "  The 
object  of  prohibitions,  in  general,  is,"  it  is  said  in  Bacon's 
Abridgment,  "  the  preservation  of  the  right  of  the  king's 
crown  and  courts,  and  the  ease  and  quiet  of  the  subject. 
For  it  is  the  wisdom  and  policy  of  the  law  to  suppose  both 
best  preserved  when  everything  runs  in  its  right  channel, 
according  to  the  original  jurisdiction  of  every  court ;  for,  by 
the  same  reason  that  one  court  might  be  allowed  to  encroach, 
another  might ;  which  could  produce  nothing  but  confusion 
and  disorder  in  the  administration  of  justice." — 8  Bacon's 
Abr.  209.  A  party  must  be  drawn  ad  alium  examen,  by  a 
jurisdiction,  or  manner  of  process,  disallowed  by  the  laws  of 
the  land ;  or  when,  in  handling  matters  clearly  within  their 
cognizance,  the  inferior  courts  transgress  the  grounds  pre- 
scribed to  them  by  the  law.— 2  Brick.  Dig.  389,  §§  5-6. 

Whether  a  State  court  has  any  power  to  refuse  the  removal 
of  a  cause  under  the  act  of  March  3,  1875 ;  whether  it  can 
pass  upon  the  right,  and  whether  any  order  of  removal  is 
necessary,  or  whether  it  is  essential  that  the  fact  of  removal 
should  be  entered  on  its  record,  are  questions  about  which 
there  is  a  conflict  of  opinion,  and  of  decision.  It  is,  doubt- 
less, more  in  accordance  with  the  regularity  and  propriety 
of  judicial  proceedings,  that  the  fact  of  removal  should  be 
entered  on  the  records  of  the  court,  that  the  disposition  of 
the  cause  should  be  made  apparent.  It  is  no  part  of  my 
province  or  duty  now  to  consider  or  discuss  these  questions. 
In  Ex  parte.  GrimbaU,  61  Ala.  598  (in  which  I  was  not  com- 
petent to  sit),  this  court  decided,  that  the  jurisdiction  of  the 
State  court  is  not  terminated  by  the  filing  of  the  petition  and 
bond  for  removal — that  for  itself  the  court  must  examine 
the  petition,  in  connection  with  the  cause  to  which  it  relates, 
and  determine  whether  the  right  of  removal  exists.  I'util  it 
is  determined  that  the  right  exists,  and  that  the  |)etition  and 
bond  are  in  proper  form,  the  jurisdiction  of  the  court  con- 
tinues. Without  expressing  dissent  from,  or  concurrence  in 
this  conclusion,  it  is  now  the  law  of  this  court ;  and  it  fol- 
lows that  the  Circuit  Court  was  in  the  line  of  its  jurisdiction, 
when  it  determined  there  was  not  a  right  to  remove  the  cause 
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shown  by  the  petitioner.  That  determination,  if  erroneous, 
must  be  revised  by  an  appropriate  remedy  for  the  correction 
of  errors. — High's  Ex.  Leg.  Rem.  §  771. 

Again,  a  writ  of  prohibition  can  be  awarded,  only  when 
there  is  no  other  appropriate  and  adequate  remedy. — Ex 
'parte  Greene  dt  Graham,  29  Ala.  52.  Whatever  may  have 
been  the  conflict  of  opinion,  and  of  decision,  as  to  the  power 
of  Federal  courts,  under  former  acts  of  Congress,  to  resort 
to  any  compulsory  process  for  removing  causes  from  the 
State  courts,  is  put  at  rest  by  the  act  of  March  3,  1875.  Ex- 
press power  is  given  to  the  Circuit  Court  of  the  United 
States  to  issue  a  writ  of  certiorari  to  the  State  court,  com- 
manding a  return  of  the  record.  The  refusal  of  the  minis- 
terial officer  of  the  State  Court  to  furnish  the  party  seeking 
a  removal  a  copy  of  the  record,  on  tender  of  the  legal  fees,  is 
a  misdemeanor.  The  act,  of  itself,  furnishes  the  party  Seek- 
ing removal  with  adequate  remedies  to  make  it  effectual,  if 
the  Federal  court  shall  be  of  the  opinion  that  the  right  to 
remove  exists.  It  is  far  better  that  these  remedies,  given  by 
the  statute  creating  the  right  claimed,  should  be  pursued, 
than  that  extraordinary  remedies,  intended  only  to  prevent 
a  failure  of  justice,  should  be  allowed.  For  the  same  rea- 
sons, a  mandamus  ought  not  to  be  awarded. — High's  Ex. 
Leg.  Rem.  §584. 

We  do  not  enter  on  the  consideration  of  any  other  ques- 
tions which  are,  or  may  be  supposed  to  be,  involved.  The 
rule  nisi,  heretofore  awarded,  must  be  vacated,  and  the  peti- 
tion dismissed. 


Mayor  and   Aldermen   of  Birmiiig- 
liam  V.  Rumsey  &  Co. 

Action  against  Municipal  Corporation,  on  Common  Counts. 

1.  Exception  to  charges  to  jury. — A  recital  in  the  bill  of  exceptions  that  the 
defendant  "duly  excepted  to  charges  numbered  1,  2,  and  4,"  does  not  show  a 
separate  exception  to  each  charge,  but  is  a  general  exception  to  them  all,  and 
can  not  avail  unless  each  of  them  is  erroneous. 

2.  Municipal  corporation ;  poifier  to  purchase  Jire-engine.—The  power  to  pur- 
chi^se  a  fire-engine,  or  other  appliances  for  extinguishing  fires,  reasonably 
commensurate  with  the  wants  of  the  city,  to  be  judged  by  the  corporate  au- 
thorities, is  a  necessary  police  function,  and  is  inherent  in  every  city  govern- 
ment, as  one  of  its  incidental  powers,  unless  expressly  taken  away. 

3.  Same  ;  execution  on  judginent  agab\.st. — When  judgment  is  rendered  against 
a   municipal  corporation,  execution  may  be  ordered  to  issue  against  it,  as 
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ftgainst  a  private  person;  and  under  sacb  execation.  tboagb  property 
used  for  pnblic  purpoAes  cannot  be  seized,  sacb  as  bospitaU,  markets,  como- 
teries,  &c.,  private  property  belonging  to  tbe  corporation,  and  not  useful  or 
used  fur  corporate  purposes,  may  be  seized  and  sold. 

Appeal  from  the  Circuit  Court  of  Jeflferson. 

Tried  before  the  Hon.  Wm.  S.  Mudd. 

This  action  was  brought  by  Rumsey  &  Co.,  against  the 
mayor  and  aldermen  of  the  city  of  Birmingham,  to  recover 
the  sum  of  $1649.75,  the  agreed  price  of  a  fire-engine,  hose 
carriage,  <fec.,  sold  and  delivered  by  plaintifis  to  defendants 
in  August,  1872 ;  and  was  commenced  on  the  12th  August, 
1875.  The  complaint  contained  only  the  common  counts. 
No  pleas  appear  in  the  record.  There  was  no  controversy  as 
to  the  sale  and  delivery  of  the  engine,  the  price,  or  any  of 
the  other  terms  of  the  contract ;  and  the  only  dispute  grew 
out  of  the  conduct  of  an  attorney,  to  whom  plaintiffs  had  re- 
mitted their  claim  for  collection.  It  appeared  that  plaintiffs 
had  sent  their  claim,  for  collection,  to  Hargrove,  Lewis  & 
Younge,  attorneys-at-law ;  and  said  Younge,  "without  the 
authority  or  knowledge  of  plaintiffs,  settled  said  claim  or  ac- 
count with  defendant,  and  took  from  said  defendant,  in  pay- 
ment of  said  claim  or  account,  several  drafts,  or  warrants  of 
the  city,  drawn  by  the  city  clerk,  on  the  treasurer,  payable 
to  the  order  of  the  plaintiffs,"  there  being  no  money  in  the 
city  treasury  at  the  time.  On  one  of  these  drafts,  or  war- 
rants, the  sum  of  $75  was  paid  to  said  Younge  by  the  city 
treasurer,  for  which  a  credit  was  entered  on  it ;  the  others 
were  transferred  by  him  to  third  persons,  and  appropriated 
by  him  to  his  own  private  use ;  and  some  of  them  bad  been 
received  by  the  city  in  payment  of  taxes,  from  the  persons 
to  whom  they  had  been  transferred.  Younge  had  ab- 
sconded, and  the  plaintiffs  had  received  no  money  in  part 
payment  of  their  debt. 

On  these  facts,  and  others  stated  in  tbe  bill  of  exceptions, 
the  court  gave  the  following  charges  to  the  jury,  which  were 
in  writing : 

"1.  That  if  the  jury  shall  believe  from  the  evidence  that, 
in  the  month  of  August,  1872,  the  mayor  and  aldermen  of 
the  city  of  Birmingham  ordered  from  the  plaintiffs  a  fire- 
engine,  two  hose- carriages,  hose  and  attacliments,  «fec.,  for 
the  value  of  which  this  suit  is  brought,  for  the  use  of  fire- 
companies  then  organized  in  said  city,  and  proposed  to  pay 
a  stipulated  price  for  the  same  ;  a  part  of  said  price  to  be 
paid  in  cash,  and  the  balance  to  be  paid  at  a  future  specified 
period;  and  if  said  jury  shall  further  believe  that  the  terms 
cff  said  mayor  and  aldermen  were  accepted  and  agreed  to  by 
plaintiffs,   and  that  said  plaintiffs  shipped  said  articles  so 
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ordered  to  the  said  mayor  and  aldermen,  at  Birmingham, 
and  that  they  were  in  due  time  received  by  said  mayor  and 
aldermen,  and  by  them  turned  over  to  said  fire  companies  ; 
and  if  said  Jury  shall  also  believe  from  the  evidence  that, 
after  said  articles  were  received  by  said  mayor  and  alder- 
men, to- wit,  on  the  9th  day  of  April,  1873,  the  mayor  and 
aldermen  of  said  city  of  Birmingham  held  a.  meeting  of  their 
board,  and  at  said  meeting,  by  a  resolution  of  said  board,  at 
that  time  adopted,  and  entered  on  the  minutes  of  said  board, 
it  was  ordered  that  the  account  or  claim  of  said  plaintiffs,  for 
said  articles  so  ordered  by  said  mayor  and  aldermen,  and  by 
them  received  as  aforesaid,  be  allowed  and  paid,  said  prop- 
erty being  then  in  the  ownership  and  possession,  and  under 
control  of  defendants, — that  these  facts,  if  proven,  would 
create  a  liability  on  the  part  of  said  defendants  to  pay  said 
plaintiffs  for  said  articles. 

"2.  That  if  the  jury  shall  believe,  from  the  evidence,  that 
the  account  or  claim  sued  for  in  this  action  was  sent  by 
plaintiffs  to  Hargrove,  Lewis  &  Younge,  a  firm  of  attorneys- 
at-law,  to  be  by  them  collected  for  said  plaintiffs ;  and  that 
said  Younge,  one  of  said  firm,  received  said  account  or  claim, 
so  sent  by  said  plaintiffs  to  said  attorneys  for  ollection  ;  and 
that  said  Younge,  without  the  knowledge  or  authority  of 
plaintiffs,  settled  said  account  or  claim  with  said  defend- 
ants, and  took  from  said  defendants,  in  payment  of  said  ac- 
count or  claim  of  said  plaintiffs,  several  drafts  or  warrants, 
drawn  by  the  clerk  of  said  city  of  Birmingham,  on  the 
treasurer  of  said  city,  payable  to  the  order  of  plaintiffs ;  and 
there  was  at  the  time  no  money  in  the  treasury  of  said  city 
to  pay  said  drafts  or  warrants  ;  and  that  the  same  were  not 
paid  to  said  attorneys  of  plaintiffs  in  money,  by  the  treasurer 
of  said  city,  or  by  any  other  person,  by  authority  of,  or  for 
the  use  and  benefit  of  said  defendants, — that  then  there  was 
no  legal  payment  of  said  account  or  claim,  as  against  the 
said  plaintiffs,  that  would  discharge  said  defendants. 

"4.  That  if  the  jury  shall  believe,  from  the  evidence,  that 
the  account  or  claim  sued  for  was  sent  by  plaintiffs  to  said 
firm  of  Hargrove,  Lewis  &  Younge,  as  attorneys-at-law,  to 
be  by  them  collected  for  said  plaintiffs  ;  and  that  said 
Younge,  one  of  said  firm,  received  said  account  or  claim, 
and,  in  settling  the  same  with  defendants,  received  drafts  or 
warrants  drawn  by  the  clerk  of  the  city  of  Birmingham,  on 
the  treasurer  of  said  city,  payable  to  the  order  of  said  plain- 
tiffs ;  and  that  said  Younge,  without  the  knowledge  or  au- 
thority of  said  plaintiffs,  indorsed  some  of  said  drafts  or 
warrants  to  third  parties,  in  the  name  of  said  plaintiffs,  in 
payment  of  debts  which  said  Younge  was  owing  to  said  par- 
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ties ;  and  that  said  Younge,  without  authority  or  knowledge 
of  plaintiffs,  sold  and  transferred,  without  any  indorsement, 
some  of  said  drafts  or  warrants  to  third  parties,  and  received 
money  from  said  parties,  in  part  or  in  whole,  for  said  drafts 
or  warrants  ;  and  that  said  parties,  to  whom  said  Younge  in- 
dorsed, sold*  and  transferred  said  drafts  or  warrants,  received 
payment  of  the  same  from  said  defendants,  in  settlement  of 
their  taxes,  or  other  dues  owing  by  them  to  said  city  of 
Birmingham, — that  this  would  not  amount  to  a  legal  and 
valid  payment  of  said  account  or  claim,  as  against  the  plain- 
tiffs in  this  suit,  nor  discharge  the  defendants  from  their  lia- 
bility to  pay  the  same." 

The  bill  of  exceptions  says,  "the  defendant  then  and  there 
duly  excepted  to  charges  Nos.  1,  2,  and  4;"  and  these 
charge's  are  now  assigned  as  error,  together  with  that  part  of 
the  judgment  which  orders  execution  to  issue  as  on  ordinary 
judgments. 

Watts  &  Sons,  and  D.  S.  Tboy,  for  appellants. 

Terry  &  Lane,  contra. 

STONE,  J. — In  the  court  below  there  was  a  general  ex- 
ception to  the  three  charges,  numbered  1,  2,  and  4.  Under 
a  uniform  rule,  this  exception  can  not  avail,  unless  each  of 
the  charges  is  tainted  with  error.  We  are  not  prepared  to 
say  there  is  error  in  either  of  them.  The  first  is  clearly  free 
from  error.  It  asserts,  that  the  corporate  authorities  of  the 
city  of  Birmingham  had  power  as  such  to  purchase  a  fire- 
engine,  hose-carriages  and  attachments,  ana  thereby  fasten 
a  legal  charge  or  liability  on  the  city.  It  is  contended  for  . 
appellant,  that,  at  the  time  this  contract  was  entered  into, 
the  corporate  authorities  were  without  power  in  the  prem- 
ises. Birmingham  was  incorporated  as  a  city,  having  appa- 
rentlv  lai^e  dimensions,  by  act  approved  December  19, 1871. 
Pamph.  Acts,  229.  That  statute  conferred  the  power  "to 
make  all  by-laws  and  ordinances,  of  whatever  kind,  and  upon 
whatever  subject  to  them  may  seem  right  and  proper  for  the 

food  government  of  said  city,"  A  second  statute,  approved 
'ebruary  26,  1872  (Pamph.  Acts,  233),  after  empowering  the 
city  government  to  establish  gas-works  and  water-works  for 
the  city,  or,  by  contract,  to  have  the  city  supplied  with  gas 
and  water,  contains  this  general  clause  :  "and  to  do  every 
jnatter  and  thing  which  they  may  deem  necessary  for  the 
good  order  and  welfare  of  said  city."  Good  government, 
and  good  order  and  welfare  of  a  city,  implj^  much  more  than 
mere  preservation   of  social   order.     Sanitary  regulations, 
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and  appliances  for  extinguishing  fires,  to  an  extent  reasona- 
bly commensurate  with  the  city's  wants,  to  be  judged  of  by 
the  corporate  authorities,  are  certainly  within  the  purview  of 
good  city  government.  We  do  not  wish  to  be  understood 
as  affirming  that  any  specific  grant  of  power  is  necessary  to 
the  performance  of  this  very  necessary  police  function.  We 
hold  it  is  inherent  in  every  city  government,  as  one  of  its  in- 
cidental powers,  unless  taken  away  by  statute. — 1  Dillon, 
Mun.  Corp.  §  94 ;  Rohinson  v.  City  of  St.  Louis,  28  Mo.  488. 

3.  It  is  also  assigned  as  error,  and  here  urged  as  ground  of 
reversal,  that  the  Circuit  Court,  after  rendering  judgment 
against  the  city,  ordered  execution  to  issue  for  its  collection. 
We  do  not  hesitate  to  declare,  that  city  property,  owned  or 
used  by  the  corporation  for  public  purposes,  such  as  public 
buildings,  public  markets,  hospitals,  cemeteries,  engine- 
houses,  fire-engines  and  their  apparatus,  and  other  property, 
real  or  personal,  of  kindred  utility,  can  not  be  taken  in  exe- 
cution for  debts  of  the  city.  But,  if  the  city  owns  private 
property,  not  useful  or  used  for  corporate  purposes,  such 
property  may  be  seized  and  sold  under  final  process,  pre- 
cisely as  similar  property  of  individuals  is  seized  and  sold. 
2  Dillon,  Mun.  Corp.  §  446.  If  there  be  none,  or  an  insuffi- 
cient amount  of  such  property  to  satisfy  the  debts  of  the 
corporation  in  judgment,  then  the  creditor's  coercive  remedy 
is  mandamus,  to  compel  a  leVy,  assessment,  and  collection  of 
a  tax,  to  pay  the  judgment. — 2  Dillon,  Mun  Corp.  §  685  ; 
Herman  on  Executions,  §  364.  The  Circuit  Court  did  not 
err,  in  ordering  execution  to  issue  on  the  judgment  rendered 
in  this  case.  Should  the  process  be  abused  by  a  levy  on 
property  of  the  corporation  used  for  public  purposes,  the 
"law  affords  the  city  ample  means  for  arresting  such  unau- 
thorized use  of  the  execution. 

The  judgment  is  affirmed. 


Antomarchi's  Executor  v.  Russell. 

BiE  in  Equity  for  Contribution  to  Party-  Wall. 

1.  Party-xmll;  coniribulion  between  adjacent  proprietors. — When  a  partj'-wall 
separating  the  buildings  of  adjacent  proprietors,  and  erected  by  them  at  thai  r 
joint  expense,  is  destroyed  by  fire,  there  is  no  implied  agreement  between 
them,  nor  is  there  any  legal  obligation,  to  rebuild  another  wall  in  like  mauue  r 
on  the  same  foundation  ;  and  if  one  rebuilds  on  the  same  foundation,  he  can 
not  compel  a  purchaser  from  the  other  proprietor  to  contribute  to  the  cost  of 
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the  wall,  or  to  make  compensation  for  using  it  iu  the  subfiequent  erection  of  a 
building  on  the  other  lot. 

2.  Same:  custom,  or  usage.  — "The  custom  and  practice  of  lot-owners  in  the 
city  of  Mobile,"  as  to  contribution  or  cumpeusjitiou  between  the  owners  of 
adjacent  lotx  for  the  cost  of  a  party-wall  betweou  them,  can  not  be  received  to 
affect  their  legal  rights  ;  and  if  such  custom  or  usage  were  valid,  it  is  not  snfB- 
eieotly  pleaded  by  iin  averment  that  it  has  beea  "constantly  and  uniformly 
recognized  and  abided  by  in  said  city  in  similar  cases." 

Appeal  from  the  Chancery  Court  at  Mobile. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  30th  Auppist,  1877,  by 
Antonio  Philippe,  as  the  executor  of  the  last  will  and  testa- 
ment of  Charles  P.  Antomarchi,  deceased,  against  Thomas  S. 
Russell ;  and  sought  to  recover  from  the  defendant  contribu- 
tion for  the  cost  of  erecting  a  party- wall  between  two  adja- 
cent lots  and  houses,  owned  by  the  complainant  and  defend- 
ant respectively,  or  compensation  for  the  use  by  the  defend- 
ant, in  the  erection  of  his  house,  of  the  wall  which  had  been 
already  erected  by  the  complainant.  The  material  facts  of 
the  case  were  thus  stated  in  the  opinion  of  the  court,  as 
delivered  by  Manning,  J. : 

"  The  complainant  alleged  in  his  bill  that  his  testator,  An- 
tomarchi, and  one  Joseph  Aaron,  were  severally  the  owners 
of  two  adjoining  lots  on  Dauphin  street,  in  Mobile,  on  which 
were  two  contiguous  brick  stores ;  that  the  middle  line  of  the 
partition  wall  between  these  stores  was  the  boundary  between 
the  two  properties  ;  and  that  this  wall  *  was  a  wall  common 
to  both,  and  used  as  a  common  wall,  and  had  been  for  a 

great  number  of  years '  before  Aaron  bought  his  lot,  which 
e  purchased  in  April,  1860.  The  bill  further  alleged  that, 
in  December,  1873,  after  the  death  of  Antomarchi,  and  while 
complainant,  as  his  testamentary  executor  and  trustee,  was 
in  possession  of  the  lot  and  store  so  conveyed  to  him,  both 
of  said  stores  were  accidentally  burned  down,  and  the  wall 
between  them  was  destroyed  to  its  foundations,  which,  how- 
ever, remained  sound  and  firm ;  that  complainant,  as  such 
executor  and  trustee,  caused  a  store  to  be  rebuilt  on  the 
premises  of  which  he  was  so  in  possession,  erecting  the 
western  wall  thereof  on  the  foundations  of  the  former  wall, 
so  that  one-half  of  the  new  wall,  as  of  the  old.  was  on  the  lot 
conveyed  to  Antomarchi,  and  the  other  half  on  that  of  Aaron, 
upon  and  along  the  east  side  of  the  latter ;  that  Aaron  did 
did  not  rebuild  upon  his  lot,  but  left  the  same  vacant,  and 
sold  it,  in  that  condition,  to  defendant,  Kussell,  in  the  year 
1876  ;  and  that  Russell  thereafter  built  a  store  upon  it,  using 
in  doing  so,  as  the  eastern  wall  and  side  of  said  store,  the 
wall  so  constructed  by  complainant,  and  carrying  it  up  higher, 
as  was  necessary  for  the  latter  edifice  he  erected.     There  is 
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no  averment  of  any  agreement  with  either  Aaron  or  Russell 
in  respect  of  this  wall,  or  that  either  of  them  knew  com- 
plainant was  building  it  when  he  did  so.  The  bill  further 
alleges,  that  the  cost  of  the  wall  built  by  complainant  was 
$1,125,  which  sum  he  paid  therefor,  and  one-half  of  which  is 
due  to  him  from  said  Russell,  who  has  refused  to  pay  the 
same,  or  any  part  thereof,  although  it  was  demanded  of  him 
on  the  completion  of  the  store  he  built  in  December,  1876, 
and  *  is  lawfully  due  .  .  .  according  to  the  usage  and 
practice  of  lot-owners,  .  .  constantly  and  uniformly 
recognized  and  abided  by  in  said  city  in  similar  cases.' 

"  The  answer  insists,  and  testimony  was  taken  to  prove, 
that  the  entire  wall  was  built  on  Aaron's  lot,  now  Russell's. 
But  it  is  not  necessary  to  examine  the  case  in  that  direction. 

"  The  chancellor  dismissed  the  bill,  on  demurrer,  because 
the  complainant's  remedy,  if  he  had  any,  was  at  law ;  and 
this  decree  is  now  assigned  as  error." 

Stewart  &  Pillans,  for  the  appellant,  cited  Campbell  v. 
Mesier,  4  John.  Ch.  334 ;  6  John.  Ch.  21 ;  3  Kent's  Com.  437 
(531) ;  Brown  v.  Werner,  40  Maryland,  15 ;  3  Eng.  Rep. 
(Moakes'  ed.)  294 ;  7  Ih.  577. 

BoYLES  &  Overall,  contra,  cited  Sherrod  v.  Cisco,  4  Sandf. 
489  ;  Coh  v.  Hughes.  54  N.  Y.  444 ;  Partridge  v.  Gilbert,  57  N. 
Y.  209 ;  S.C.,3 Duer,  185  ;  49  How. Pr.  522  ;  119  Mass.  254 ; 
5  Florida,  385 ;  3  Washburn  on  Real  Property,  160  ;  2  lb. 
363 ;  Brown  v.  Cockrell,  33  Ala.  45 ;  Barnes  v.  Ingalls,  39  Ala. 
193  ;  Barlow  v.  Lambert,  28  Ala.  704. 

MANNING,  J.  [After  stating  the  facts  as  above.] — There 
is  no  statute  in  this  State  on  the  subject  of  what  are  called 
party-walls.  In  Bisquay  v.  Jeunelot  (10  Ala.  245),  a  question 
was  brought  before  this  court  similar  to  the  one  now  raised. 
Jeunelot  built  a  house  on  his  owq  land,  up  to  the  boundary 
line,  we  suppose;  and  the  owner  of  an  adjoining  lot  then  also 
built  a  house,  using  for  one  side  of  it  the  wall  of  Jeunelot. 
The  latter  sued  the  other  in  assumpsit,  for  a  just  proportion 
of  the  cost  of  the  wall,  and  in  the  court  below  obtained  a 
verdict  and  judgment ;  but  the  judgment  was  here  reversed. 
This  court  said :  "  The  argument  here  urged  is,  that, 
although  there  is  no  express  contract  to  pay  the  proper  pro- 
portion of  the  cost  of  the  wall,  the  law  creates  a  duty  to  con- 
tribute when  the  wall  is  used,  and  from  the  duty  the  law  will 
imply  a  promise  to  pay.  The  error  of  this  argument  is  in  . 
the  assumption,  that  the  law  creates  the  duty  of  contribu- 
tion, when  one  man,  without  the  consent  of  the  owner,  uses 
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his  wall  in  tlie  construction  of  his  own  house.  Such  an  act, 
in  the  absence  of  a  law  authorizing  it,  would  be  a  trespass, 
which  might  entitle  the  party  injured  to  damages,  but  could 
not  be  the  foundation  oi  an  action  fx  contractu."  And  for 
this  very  reason,  we  add,  it  would  aflford  no  foundation  for  a 
suit  in  equity ;  a  court  of  chancery  not  being  the  proper 
forum,  in  which  to  claim  damages  for  injuries  caused  by 
torts. 

But,  the  case  referred  to  differs  from  the  one  before  us,  in 
this :  that,  according  to  the  bill  of  complaint,  Eussell  used 
in  building  his  store  a  wall  that,  so  far  as  he  appropriated  it, 
was  erected,  not  on  complainant's,  but  on  Russell's  own  land, 
excepting  one-half  of  that  portion  which  was  built  up  higher, 
and  which  does  not  enter  into  this  case.  The  wall  was  there 
when  he  bought  the  lot.  He  had  a  right  to  suppose  that 
any  thing  then  erected  on  the  lot  was  duly  paid  for  by  the 
prior  owner ;  and  the  wall  may  have  constituted  a  part  of 
the  value  which  induced  him  to  buy  the  lot.  Indeed,  he  may 
have,  as  was  said  in  Sherrod  v.  Cisco  (4  Sandf.  489),  "  so  far 
as  we  know,  paid  for  it  all  that  it  was  worth,  including  the 
half-wall  then  standing  upon  it ;  and  a  judgment  in  this  suit, 
compelling  him  to  pay  the  plaintiff  for  the  same  half,  will 
make  him  pay  for  it  twice." 

The  case  just  cited  does  not  differ  substantially  from  the 
one  we  are  considering,  and  was  very  thoroughly  and  ably 
discussed.  In  it  the  court  said :  "  By  the  common  law, 
every  owner  of  land  is  his  own  judge  of  the  propriety  of 
building  upon  it,  or  leaving  it  vacant ;  and  when  he  does 
build,  of  the  manner  and  extent  of  his  buildings.  In  the 
absence  of  statutory  provisions,  he  may  build  with  what 
material  he  pleases ;  and  he  is  under  no  obligation  to  give  to 
his  neighbor  any  use  or  advantage  of  his  land,  by  way  of 
support,  drip,  or  easement  of  any  description.  If  a  stranger 
dispossess  him,  or  enter  upon  his  unoccupied  property,  erect 
buildings,  and  make  valuable  permanent  improvements  upon 
it,  he  is  not  unfler  the  slightest  obligation  to  recompense 
such  stranger  for  any  portion  of  the  expense,  on  recovering 
the  possession  of  the  land."  By  the  common  law,  he  became 
absolutely  entitled  to  all  such  improvements,  without  paying 
any  thing  for  them,  when  they  were  made  without  his  request 
or  sanction. 

In  respect  of  another  feature,  common  to  this  case  and 
the  case  just  cited,  the  court  in  the  latter  said  :  "  It  was 
argued,  that  the  fact  of  there  having  formerly  been  a  parti- 
tion wall  (which  we  will  call  a  party-waU),  gives  the  right  to 
have.it  continued  for  all  time  to  come.  To  test  this  argu- 
ment fairly,   we  will  assume,   what  is  not  proved^  b.ut  may. 
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perhaps,  be  fairly  inferred — that  the  old  wall  was  built  by 
the  mutual  agreement,  and  at  the  joint  expense,  of  the  then 
proprietors  of  the  two  lots.  It  is  not  disputed  that  each 
proprietor  remained  the  owner  in  severalty  of  the  ground  on 
which  half  of  the  wall  rested,  and,  of  course,  each  owned  in 
severalty  one-half  of  the  wall.  Neither  party  had  a  right 
to  pull  down  the  wall,  without  the  other's  consent ;  and  to 
that  extent,  the  agreement  on  which  it  was  erected  con- 
trolled the  exclusive  dominion  which  each  would  otherwise 
have  had  over  the  half  of  the  wall,  as  well  as  over  the  soil 
on  which  it  stood.  The  case  of  Campbell  v.  Mesier  (4  John. 
Ch.  E.  334 ;  6  lb.  21),  it  may  be  said,  is  an  authority  that 
each  was  bound  to  keep  the  wall  good  on  its  falling  into 
decay ;  but  that  case  proceeded  upon  the  footing  that  each 
had  an  equal  interest  in  the  party-wall,  of  the  same  nature 
as  that  of  tenants  in  common ;  and  the  fact  here  is  clearly 
otherwise.  The  parties  being  confessedly  restrained  from 
destroying  the  wall  without  mutual  consent,  how  is  it  when 
the  wall  has  been  destroyed  by  the  elements  ?  The  lands  on 
each  side  are  vacant.  The  agreement  upon  which  the  party- 
wall  was  built,  related  to  that  wall  only.  There  was  no 
agreement  to  build  a  second  wall,  or  to  build  houses  a  second 
time,  in  the  event*  that  the  original  wall,  and  the  houses  which 
it  supported,  should  be  destroyed.  Neither  party,  perhaps, 
thought  of  such  event.  If  they  had,  it  by  no  means  follows 
that  they  would  at  that  time  have  stipulated  for  a  second 
joint  wall.  It  might  well  have  occurred  to  them,  that,  if  the 
buildings  were  destroyed,  one  or  the  other  might  not  wish  to 
rebuild,  or  that  one  might  desire  to  erect  a  very  strong  ware- 
house for  heavy  goods,  requiring  thick  walls,  and  the  other  a 

private  dwelling,  with  a  wall  only  half  as  thick 

It  suffices  to  say,  that  when  two  owners  of  adjoining  city  lots 
unite  in  building  two  stores  with  a  party-wall,  we  have  no 
right  to  infer,  from  that  act,  an  agreement,  binding  upon  them 
and  their  heirs  and  assigns  to  the  end  of  time,  to  erect 
another  like  party-wall  at  their  mutual  expense,  when  that 
one  is  casually  destroyed,  and  so  on  as  often  as  the  new 
one  shares  the  same  fate." — See,  also,  Cole  v.  Hughes,  54  New 
York,  444. 

We  have  extracted  so  largely  from  the  case  of  Sherrod  v. 
Cisco,  because  that  case  is  almost  identical  with  this,  and 
the  questions  arising  upon  it  are  so  clearly  and  cogently 
discussed.  Similar  views,  forcibly  presented,  may  be  found 
in  List  V.  Hornbrook  (2  West  Va.  340),  and  in  Orman  v.  Day 
(5  Florida,  385) ;  and  the  subject  of  party-walls  is  instructively 
treated  at  considerable  length,  and  with  the  citation  of  num^ 
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erous  authorities,  in  Washbume  on  Easements  and  Servi- 
tudes, 454-474. 

The  case  of  Campbell  v.  Mesier  (4  John.  Ch.  K.  334),  on 
which  appellant  chiefly  relies,  is  different  in  its  facts  and 
features  from  the  present  case,  and  therefore  not  an  author- 
ity in  point. — See  Partridge  v.  Gilbert,  15  N.  Y.  601. 

In  respect  to  the  averment  that  the  sum.  claimed  is  due 
according  to  "  the  usage  and  practice  of  lot  owners,"  in  the 
city  of  Mobile,  if  it  were  permissible  thereby,  as  it  certainly 
is  not,  to  abrogate  or  amend  the  law  concerning  the  rights  of 
owners  of  real  estate  in  their  property,  such  usage  and  prac- 
tice are  not  so  pleaded  as  to  be  effectual  to  that  end.  On 
the  subject  of  usage  or  custom,  see  Barlow  v.  Lambert,  28 
Ala.  704. 

Let  the  decree  of  the  chancellor  be  affirmed. 


Stringer  V.  Waters. 

Action  on  Sheriff's  Official  Bond. 

1.  Salute  of  Kmitaiions  to  amended  complaint. — Where  the  original  com- 
plaint is  foanded  on  a  sheriff's  official  bond,  and  assigns  as  a  breach  the 
non-payment  of  a  decree  rendered  against  him  as  administrator  by  virtue  of 
his  office  ;  and  an  additional  count  is  filed,  by  leave  of  the  court,  as  an 
amendment  to  the  complaint,  which  counts  on  the  probate  decree  only,  and 
makes  no  reference  to  the  bond ;  the  amendment  does  not  present  new  matter, 
to  which  the  statute  of  limitations  can  be  pleaded. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  K.  Henry. 

This  action  was  brought  by  Louisa  Stringer,  against 
Philemon  B.  Waters,  and  was  commenced  on  the  7  th  April, 
1877.  The  original  complaint  contained  only  a  single  count, 
as  follows  :  "  The  plaintiff  claims  of  the  defendant  five  hun- 
dred dollars,  as  a  penalty  for  the  non-performance  of  the 
condition  of  a  bond  executed  by  the  said  P.  B.  Waters,  as 
sheriff  of  Butler  county,  Alabama,  on  the  14th  day  of  August, 
1855,  in  the  penal  sum  of  twenty  thousand  dollars,  with 
Edward  Bowen  and  John  Boiling  as  sureties  on  his  said 
bond.  The  condition  of  said  bond  was,  that  the  said  P.  B. 
Waters  should  faithfully  discharge  the  duties  of  said  office  ; 
which  said  bond  was  approved  by  the  probate  judge  of  said 
county,  and  recorded  according  to  law.  Plaintiff  avers  that, 
while  acting  as  sheriff  under  and  by  virtue  of  his  said  bond. 
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the  said  P.  B.  Waters  was  appointed  ex  officio  administrator 
of  the  estate  of  WiUiam  Sims,  deceased ;  that  he  accepted 
said  appointment,  and  acted  as  such  administrator ;  that  on 
a  final  settlement  of  said  estate  by  the  said  P.  B.  Waters, 
to-wit,  on  the  20th  day  of  April,  1859,  a  decree  was  rendered 
against  him,  in  favor  of  the  plaintiff  and  her  husband,  Alex- 
ander Stringer,  who  has  since  died ;  and  that  said  decree 
was  in  favor  of  the  plaintiff,  as  one  of  the  legatees  of  said 
estate,  for  five  hundred  dollars  ;  which  said  decree  is  still 
due  and  unpaid,  and  the  property  of  the  plaintiff.  Plaintiff 
further  avers,  that  said  Edward  Bowen  and  John  Boiling, 
sureties  on  defendant's  said  bond,  are  both  now  dead ;  and 
that  by  reason  of  the  failure,  on  the  part  of  said  P.  B.  Wa- 
ters, to  pay  said  decree,  he  has  become  liable  to  pay  the 
same  as  a  penalty  for  a  "breach  of  the  conditions  of  his  said 
bond;  for  which  the  plaintiff  brings  this  suit,  together  with 
the  interest  thereon." 

To  this  complaint  the  defendant  pleaded — 1st,  not  in- 
debted ;  2d,  performance  of  the  condition  of  said  bond  ;  3d, 
payment  and  satisfaction  of  the  probate  decree ;  4th,  the 
statute  of  limitations  of  ten  years.  By  leave  of  the  court, 
the  plaintiff  added  to  her  complaint,  on  the  12th  July,  1879, 
a  new  count,  as  follows  :  "  The  plaintiff  claims  of  the  defend- 
ant the  further  sum  of  five  hundred  dollars,  due  on  a  decree 
rendered  in  the  Probate  Court  of  Butler  county,  on  the  20th 
day  of  April,  1859,  against  the  defendant,  on  his  final  settle- 
ment as  the  administrator  of  the  estate  of  William  Sims, 
deceased,  in  favor  of  the  plaintiff  and  her  husband,  Alexan- 
der Stringer,  who  is  now  dead,  together  with  the  interest 
thereon."  To  this  count  the  defendant  pleaded  "  the  same 
pleas  as  to  the  original  complaint,  and  the  further  plea  of 
the  statute  of  limitations  of  twenty  years  ; "  and  issue  seems 
to  have  been  joined  on  all  these  pleas.  On  the  trial,  as  the 
bill  of  exceptions  shows,  the  plaintiff  read  in  evidence  the 
defendant's  official  bond  as  sheriff,  the  probate  decree  de- 
scribed in  the  complaint,  the  will  of  William  Sims  contain- 
ing the  legacy  to  the  plaintiff,  and  her  own  deposition  as  to 
the  death  of  her  husband,  the  non-payment  of  the  decree, 
&c  This  being  all  the  evidence,  the  court  charged  the  jury, 
if  they  believed  the  evidence,  they  must  find  for  the  defend- 
ant. This  charge,  to  which  the  plaintiff  excepted,  is  the  only 
matter  assigned  as  error. 

J.  M.  Whitehead,  for  the  appellant,  contended  that  the 
amended  complaint  did  not  set  up  a  new  cause  of  action, 
and  that  the  statute  of  limitations  did  not  bar  the  suit. 
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STONE.  J. — The  present  record  presents  but  a  single  in- 
quiry :  Did  the  statute  of  limitations  run,  as  to  the  matter 
set  up  in  the  amended  complaint,  until  that  amendment  was 
made  ?  In  King  v.  Avery,  37  Ala.  169,  we  stated  the  rule  as 
settled,  "  that  if,  during  the  pendency  of  a  suit,  any  new 
matter  or  claim,  not  before  asserted,  is  set  up  and  relied 
upon  by  the  complainant,  the  defendant  has  the  right  to 
insist  on  the  benefit  of  the  statute,  until  the  time  that  the 
new  claim  is  presented ;  because,  until  that  time,  there  was 
no  lis  'pendens,  as  to  that  matter,  between  the  parties.  On  the 
contrary,  if  the  amendment  set  up  no  new  fnatter  or  claim, 
but  simply  vary  the  allegations  as  to  a  subject  already  in 
issue,  then  the  statute  will  run  only  to  the  filing  of  the  orig- 
inal bill"— See,  also,  Bradford  v.  Edicards,  32  Ala.  628.  We 
do  not  understand  Lansford  v.  Scott,  51  Ala.  557,  as  intend- 
ing to  overturn  or  weaken  this  principle.  We  think  this  rule 
sound,  and  will  adhere  to  it. 

The  original  complaint,  in  the  present  case,  counts  on  the 
bond  of  Waters  given  as  sheriff,  he  having  been  appointed 
administrator  of  Sims  by  virtue  of  his  oflfice.  In  April, 
1859,  Waters  came  to  a  settlement  of  his  administration, 
and  a  decree  was  rendered  against  him,  in  favor  of  Louisa 
Stringer,  a  legatee  under  the  will  of  Mr.  Sims.  The  original 
complaint  describes  that  decree,  and  the  breach  alleged  is 
its  non-payment.  The  amended  complaint  makes  no  refer- 
ence to  the  bond,  but  counts  on  the  probate  decree.  Like 
the  original  count,  the  breach  it  alleges  is  the  non-payment 
of  that  decree.  This  is  not  a  new  matter  or  thing,  not  be- 
fore asserted,  but  simply  a  variation  of  allegations,  as  to  a 
subject  already  in  issue.  The  breach  assigned  in  each  count 
is  identical  in  terms  and  effect ;  namely,  the  non-pavment  of 
one  and  the  same  decree.  The  Circuit  Court  errea  in  the 
charge  given,  and  the  judgment  must  be  reversed,  and  the 
cause  remanded. 


Gordon's  Adm'r  ^^  Ross  and  Wife. 

BUl  of  Review  for  Error  Apparent,  and  ImpeacJting  Decree 

for  Fraud. 

1.  B'\U  in  double  aspect,  or  in  Qllemative.—A.  bill  in  equity  may  b*'  filed  in  a 
double  aspect,  or  in  the  alternative;  but,  when  so  filed,  the  compbiuant  mast, 
in  each  aspect,  be  entitled  to  the  same  relief,  and  the  same  defenses  most  be 
applicable  to  each. 
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2.  Same;  bill  of  review  for  error  apparent,  and  impeaching  deci'ee  for  fraud. — A 
bill  can  not  be  maintained  which  seeks,  in  the  alternative,  to  review  a  decree 
for  error  apparent,  or  to  impeach  and  set  it  aside  on  the  ground  of  fraud. 

3.  Limitation  to  biU  impeaching  decree  for  fraud. — A  bill  to  impeach  a  decree 
for  fraud,  though  not  within  tha  terms  of  the  statute  which  bars  a  bill  of  re- 
view after  the  lapse  of  three  years  ^Code,  §  3843),  must,  by  analogy,  be  gov- 
erned by  the  samn  limitation. 

Appeal  from  the  Chancery  Court  of  Talladega. 

Heard  before  the  Hon.  N.  S.  Geaham. 

The  bill  in  this  case  was  filed  on  the  8th  December,  1869, 
by  the  administrator  de  bonis  non  of  the  estate  of  John  W. 
Gordon,  deceased,  against  Mrs.  Jane  W.  Gordon,  the  widow 
of  said  decedent,  John  W.  E.  Gordon,  the  only  child  of  said 
John  W.  and  Jane  W.  Gordon,  and  several  other  persons. 
Its  object  was  to  review,  for  error  apparent,  a  decree  ren- 
dered by  said  Chancery  Court,  at  its  February  term,  1865, 
in  favor  of  Mrs.  Jane  W.  Gordon  individually,  against  her- 
self as  administratrix  of  her  husband's  estate,  Thomas  E. 
Carter,  as  co-administrator  with  her,  John  W.  E.  Gordon, 
her  minor  son,  and  William  A.  Morris  ;  or  to  impeach  and 
set  aside  that  decree,  on  the  ground  that  it  was  procured  by 
a  fraudulent  combination  between  Mrs.  Gordon  and  said 
Carter,  for  the  purpose  of  defeating  and  defrauding  the  cred- 
itors of  said  John  W.  Gordon's  estate,  and  securing  to  her- 
self and  her  infant  son  a  valuable  tract  of  land  in  Talladega, 
which  John  W.  Gordon  had  bought,  in  September,  1862, 
from  said  W.  A.  Morris,  and  had  paid  the  purchase-money, 
but  had  received  only  a  bond  for  title  ;  and  for  which  the  said 
decree  here  complained  of  directed  said  Morris  to  execute 
a  conveyance  to  Mrs.  Gordon  and  her  son.  The  lands  were 
afterwards  divided  between  Mrs.  Gordon  and  her  son,  under 
proceedings  for  partition  in  the  Probate  Court ;  and  Mrs. 
Gordon  having  subsequently  sold  the  lands  allotted  her  on 
the  division,  to  one  Jesse  B.  Weisinger,  he  also  was  made  a 
defendant  to  the  bill  in  this  cause,  not  having  paid  the  entire 
purchase-money.  John  W.  Gordon  died  in  December,  1863, 
intestate ;  and  letters  of  administration  on  his  estate  were 
duly  granted  to  his  widow  and  said  Thomas  E.  Carter.  In 
1867,  after  the  proceedings  in  the  said  chancery  suit,  they 
reported  the  estate  insolvent,  and  it  was  so  declared.  The 
administrator  de  bonis  non,  by  whom  the  bill  in  the  present 
case  was  filed,  sought  to  set  aside  the  decree  in  the  former 
cause,  to  remove  the  administration  into  the  Chancery 
Court,  and  to  have  the  lands  appropriated  to  the  payment  of 
the  debts  filed  against  Gordon's  estate.  Mrs.  Gordon  mar- 
ried pending  the  suit,  and  her  husband,  Eandolph  Eoss,  was 
brought  in  as  a  defendant  to  the  bill.  The  view  taken  of  the 
case  by  this  court  renders  it  unnecessary  to  state  in  detail 
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the  facts  disclosed  by  the  record.  The  chancellor  dismissed 
the  bill,  for  want  of  equity,  and  his  decree  is  now  assigned 
as  error. 

John  T.  Heflin,  for  the  appellant,  argned  that  the  former 
chancery  decree  abounded  with  errors  apparent  on  its  face, 
and  was  fraudulent  in  fact  and  in  law,  as  against  the  cred- 
itors of  Gordon's  estate,  on  the  facts  shown  by  the  record ; 
and  he  cited  authorities  to  these  points. 

Geo.  "W".  Parsons,  contra,  contended  that  the  bill  could  not 
be  maintained  as  a  bill  of  review,  because  barred  by  the 
statute  of  limitations ;  and  that,  as  a  bill  impeaching  the  de- 
cree for  fraud,  its  allegations  were  wanting  in  certainty  and 
definiteness,  and  did  not  make  out  the  charge  of  fraud ;  citing 
to  this  point  the  following  authorities :  S pence  v.  Daren, 
4  Ala.  251 ;  WiUingham  v.  Harrell,  36  Ala.  583 ;  Story's  Eq. 
PI.  §  428 ;  Steele  v.  Kinkle,  3  Ala.  352 ;  Smitlis  Heirs  v.  Br. 
Bank,  21  Ala.  125 ;  Insurance  Co.  v.  Pettway,  24  Ala.  544 ; 
Tompkins  v.  Nichols,  53  Ala.  197. 

BRICKELL,  C.  J.— The  original  bill  was  filed  on  the  8th 
day  of  December,  1869,  and  seeks  to  review,  for  errors  ap- 
parent, a  decree  of  the  Court  of  Chancery,  rendered  on  the 
14th  February,  1865.  The  decree  is  also  impeached  for 
fraud,  and  its  vacation  because  of  the  fraud  is  another  ob- 
ject of  the  bill,  relief  being  prayed  in  each  aspect  of  the 
case.  It  is  certainly  true,  that  bills  in  equity  may  be  orig- 
inally filed,  or  may  be  so  amended,  as  to  present  the  case  of 
the  complainant  in  a  double  aspect,  or,  as  it  is  sometimes 
expressed,  in  the  alternative.  But,  to  prevent  surprise,  the 
embarrassment  of  the  defendant  in  making  defense,  and  the 
inextricable  confusion  which  would  follow  from  blending  in 
one  suit  distinct  causes  of  action,  the  rule  is  strictly  ob- 
served, that  each  aspect,  or  alternative,  must  entitle  the  com- 
plainant to'  the  same  relief. — Shields  v.  Barroic,  17  How.  130  ; 
Cresy  v.  Beavan,  13  Sim.  353 ;  Micon  v.  Ashurst,  55  Ala.  612 ; 
Rives  V.  WcdthaV,  38  Ala.  382.  The  same  defenses  must  be 
applicable  in  each  aspect  in  which  the  case  is  presented 
(Campbell  v.  Reasky,  1  Myl.  <fe  Cr.  618;  Attorney- General  v. 
St.  Johns  College,  7  Sim.  257);  otherwise, the  bill  will  be  mul- 
tifarious. The  same  defenses  cannot  be  made — the  same 
matters  are  not  open  for  consideration — the  same  relief  can- 
not be  granted — the  ol^jects  aud  efiiict  of  a  bill  of  review, 
and  of  a  bill  impeaching  a  decree  for  fraud,  are  essentially 
different.  Without  marring  the  order  and  simplicity  of  pro- 
ceedings in  a  court  of  equity — introducing  uncertainty  and 
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confusion,  opening,  wide  the  door  for  surprise  upon  parties, 
against  which  the  court  could  protect  them  only  by  direct- 
ing the  cause  to  stand  over,  as  often  as  it  appeared,  prolong- 
ing litigation  indefinitely, — a  bill  so  repugnant  and  incon- 
sistent cannot  be  sustained.  If  entertained  as  a  bill  of  re- 
view, the  former  decree,  so  far  as  erroneous,  would  be 
reversed,  and  the  court  would  proceed  to  retry  the  cause, 
rendering  the  decree  the  evidence  would  authorize.  But,  if 
fraud  has  infected  the  decree,  it  must  be  vacated  entirely — 
there  is  no  retrial  of  the  cause.  The  incongruity  of  the  two 
aspects,  in  which  the  complainant  thus  presents  his  case,  is 
apparent,  when  it  is  subjected  to  the  test  suggested  in  Rives 
V.  Battle,  supra — a  decree  pro  confesso  against  the  defendants. 
What  relief  would  then  be  granted  ?  would  the  former  de- 
cree be  reviewed  for  error  apparent,  or  would  it  be  vacated 
for  fraud  ?  If  the  court  adopted  either  aspect,  it  would  pro- 
ceed, more  or  less,  on  conjecture,  and  could  not  be  sure  that 
it  was  administering  the  relief  to  which  the  complainant  was 
entitled.  The  bill  unites  different,  distinct  causes  of  action, 
requiring  dijfferent  defenses  and  different  relief,  and  cannot 
be  entertained. 

Independent  of  this  consideration,  as  a  bill  of  review  it 
was  barred  by  the  statute  of  limitations,  more  than  three 
years  (deducting  the  period  from  the  rendition  of  the  decree, 
to  the  21st  September,  1865)  having  elapsed  before  its 
filing,  since  the  decree  was  rendered. — Code  of  1876,  §  3843. 
As  a  bill  to  impeach  a  decree  for  fraud,  we  think  it  must  be 
also  regarded  as  within  the  bar  of  the  statute.  True  the 
statute  does  not,  in  terms,  extend  to  bills  impeaching  a  de- 
cree for  fraud ;  nor  is  there  any  other  statute  which  pre- 
scribes a  bar  to  them.  Courts  of  equity  are  reluctant  to  en- 
tertain demands  which  have  not  been  prosecuted  with 
reasonable  diligence.  "Nothing  can  call  forth  this  court  into 
activity,"  said  Lord  Camden,  in  Smith  v.  Clay,  3  Brown's  C. 
C.  (note),  639,  "but  conscience,  good  faith,  and  reasonable  dili- 
gence ;  where  these  are  wanting,  the  court  is  passive,  and 
does  nothing."  Though  suits  in  equity  were  not  originally 
within  the  words  of  statutes  of  limitation,  which  were  directed 
especially  against  actions  at  law,  or  legal  rights ;  yet  the 
court  obeyed  them,  whenever  a  legal  title  or  demand  was 
drawn  within  its  concurrent  jurisdiction,  and  applied  them 
by  analogy  to  all  equitable  titles  and  demands.  As  often  as 
there  was  a  change  in  these  statutes,  the  court  observed  the 
change  ;  hence,  the  settled  doctrine,  in  the  absence  of  an  ex- 
press statute  otherwise  limiting  it,  was,  that  a  bill  of  review 
must  be  filed  within  the  period  which  would,  at  common 
law,  bar  a  writ  of  error.     The  statute  now  recognizes  this 
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doctrine,  and  in  tefms  applies  the  statutes  of  limitation,  so 
far  as  embraced  in  chapter  20,  title  1,  part  3,  of  the  Code,  to 
suits  in  equity.— Code  of  1876,  §  3758. 

There  was,  at  one  time,  much  conflict  of  decision,  in  courts 
of  law  and  of  equity,  as  to  the  operation  of  statutes  of  lim- 
itations in  cases  of  fraud.  The  statute  now  removes  all  room 
for  doubt,  by  declaring  that,  "in  actions  seeking  relief  on  the 
ground  oif  fraud,  when  the  statute  has  created  a  bar,  the 
cause  of  action  must  not  be  considered  as  having  accrued 
until  the  discovery  by  the  aggrieved  party  of  the  facts  con- 
stituting the  fraud  ;  after  which,  he  must  have  one  year  with- 
in which  to  prosecute  his  suit." — Code  of  1876,  §  3202.  A 
party,  availing  himself  of  this  statute,  would  be  required  to 
aver  with  precision  the  facts  and  circumstances  constituting 
the  fraud — how  and  when  these  facts  were  discovered  ;  what 
prevented  a  discovery  before  the  bar  of  the  statute  was  com- 
plete, and  to  acquit  himself  of  all  knowledge  of  facts  which 
ought  to  have  put  him  on  inquiry. — James  v.  James,  55  Ala. 
525 ;  Marfin  v.  Br.  Bank  Deculur,  31  Ala.  Ill  ;  Stearns  v. 
Page,  7  How.  319;  Badger  v.  Badger,  2  Wall.  87;  Fisher  v. 
Boody,  1  Curtis,  206  ;  Carr  v.  Hilton,  lb.  390.  The  present 
bill  does  not  contain  such  averments :  it  is  very  general  in 
all  its  averments  of  the  facts  supposed  to  constitute  fraud 
and  collusion  in  the  procurement  of  the  decree  impeached. 

It  is  just  and  reasonable  that  there  should  be  some  lim- 
itation of  time,  within  which  a  bill  impeaching  a  decree  for 
fraud,  disquieting  titles,  reopening  litigation,  involving  an 
accusation  of  moral  turpitude,  should  be  filed.  There  is  the 
same  reason  for  applying  by  analogy  the  statute  limiting 
bills  of  review,  that  there  was,  in  the  absence  of  the  statute, 
for  applying  to  bills  of  review  the  statute  limiting  writs  of 
error.  The  diligent  cannot  be  injured ;  controversies  will  be 
commenced  while  the  facts  are  recent,  the  parties  probably 
in  life,  and  witnesses  living  withingthe  reach  of  the  parties  ; 
and  there  will  be  less  ground  for  apprehension  that  vexatious 
litigation  is  fostered.  It  is  the  diligent  only  the  court  should 
be  active  in  relieving ;  and  they  have,  under  the  statutes, 
ample  time  to  vindicate  their  rights  ;  and  a  just  regard  for 
the  rights  of  those  who  are  reposiiJg  on  the  clecree  requires 
that  their  diligence  should  be  stimulated.  The  Supreme 
Court  of  Massachusetts,  under  statutes  not  ditfering  mate- 
rially from  ours,  held  that  a  bill  in  equity,  to  impeach  a  de- 
cree for  fraud,  must,  by  analogy,  be  tiled  within  the  period 
limiting  bills  of  review. — Ecnns  v.  Benron,  99  Mass.  213  ; 
Plymouth  V.  Russell  Mills,  7  Allen,  43S.  No  reason  is  assigned, 
no  excuse  is  offered,  for  the  delay  in  filing  the  present  bill ; 
and  by  analogy  it  must  be  deemed  barred. 
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The  chancellor  gave  the  case  a  very  thorough  considera- 
tion, and  upon  tbe  grounds  we  have  stated,  as  well  as  those 
found  in  his  opinion,  we  are  satisfied  with  his  conclusions. 

Affirmed. 


Steele  v,  Tutwiler. 

Action  on  Special  Supersedeas  Bond. 

1.  Special  supersedeas  bond ;  cnndiiion  of,  and  what  damages  may  be  recov- 
ered.— A  special  bond,  executed  by  the  defendant  in  a  statutory  action  of  eject- 
ment, on  appeal  from  a  judgment  for  the  plaintiff  for  the  possession  of  the 
land,  with  damages  and  costs,  conditioned  that  he  "shall  prosecute  said  ap- 
peal to  effect,  and  pay  and  satisfy  such  judgment  as  the  Supreme  Court  may 
render  in  the  case"  (Code,  §§  3927-28),— is  fatally  defective  to  supersede  the 
judgment  for  the  land  ;  and  the  judgment  being  afi&rmod  on  the  appeal,  and 
the  costs  and  damages  paid,  an  action  can  not  be  maintained  on  the  bond,  to 
recover  the  rents  of  the  land  pending  the  appeal,  or  attorneys'  fees  for  services 
rendered  on  the  appeal.     (Bbickell,  C.  J.,  dissenting.) 

Appeal  from  the  Circuit  Court  of  Greene. 

Tried  before  the  Hon.  Luther  R.  Smith. 

This  action  was  brought  by  Henry  A.  Tutwiler,  against 
A.  S.  Steele,  John  J.  Steele,  and  Robert  Harkness ;  was  com- 
menced on  the  31st  August,  1877,  and  was  founded  on  a  penal 
bond  executed  by  the  defendants,  which  was  in  the  following 
form  :  "  Know  all  men  by  these  presents,  that  we,  Andrew  S. 
Steele  as  principal,  and  John  J.  Steele  and  Robert  Harkness 
as  sureties,  are  held  and  firmly  bound  unto  H.  A.  Tutwiler, 
in  the  sum  of  one  thousand  dollars ;  for  the  payment  of 
which,"  &c.,  in  the  usual  form.  "The  condition  of  the  above 
obligation  is  such,  that  whereas,  at  the  Fall  term,  1874,  of 
the  Circuit  Court  of  said  county,  the  said  H.  A.  Tutwiler 
recovered  a  judgment  against  the  said  Andrew  S.  Steele,  for 
the  following  lands,  to-wit,"  describing  them  ;  "  also,  for  the 
sum  of  two  hundred  and  fifty  dollars  damages  for  the  deten- 
tion of  said  lands,  and  the  costs  of  suit :  And  whereas  the 
said  Andrew  S.  Steele  hath  this  day  made  application  for  an 
appeal  to  the  Supreme  Court  to  reverse  said  judgment,  and 
also  for  a  supersedeas  of  the  execution  of  said  judgment,  which 
has  been  granted  on  his  entering  into  this  bond  :  Now,  if 
the  said  Andrew  S.  Steele  shall  prosecute  said  appeal  to 
effect,  and  shall  pay  and  satisfy  such  judgment  as  the  Su- 
preme Court  of  Alabama  may  render  in  this  case,  then  this 
obligation  to  be  void,"  &c.     This  bond  was  dated  "  the 

Vol.  Lxm. 


i«79.i  OF  ALABAMA.  369 

[Steele  v.  Tutwiler.] 

day  of  January,"  1875,  but  was  approved  by  the  clerk  on 
the  18th  January ;  and  the  order  of  the  circuit  judge,  Hon. 
L.  R.  Smith,  under  which  it  was  taken,  was  as  follows :  "  It 
is  ordered  by  the  court,  that  a  superfiedeas  issue  in  accordance 
with  the  prayer  of  petitioner,  upon  his  entering  into  bond 
in  the  sum  of  $1,000,  with  good  and  sufficient  sureties,  to 
be  approved  by  the  clerk  of  the  Circuit  Court  of  Greene 
county." 

The  complaint  was  in  these  words :  "  The  plaintiflF  claims 
of  the  defendants  the  sum  of  one  thousand  dollars,  for  this : 
That  whereas  the  eaid  plaintiff"  recovered  the  judgment 
described  in  the  bond  :  "And  whereas  the  said  A.  S.  Steele 
did,  on  the  30th  day  of  December,  1874,  pray  for  and  obtain 
an  appeal  from  said  judgment,  to  the  Supreme  Court  of  Ala- 
bama, by  giving  an  appeal  bond  in  the  sum  of  five  hundred 
dollars,  to  supersede  that  part  of  said  judgment  which  was 
for  two  hundred  and  fifty  dollars  damages,  without  super- 
seding the  execution  of  the  judgment  of  the  court  for  the 
possession  of  the  land :  And  whereas  the  plaintiff  was  pro- 
ceeding to  take  possession  of  said  lands,  under  a  writ  issued 
from  the  Circuit  Court  of  said  countv  of  Greene,  against  said 
defendant,  A.  S.  Steele :  the  plaintiff  avers,  that  in  order  to 
supersede  said  judgment  for  the  possession  of  said  lands,  the 
said  defendant,  A.  S.  Steele,  did,  on  the  12th  day  of  January, 
1875,  present  his  petition  to  the  Hon.  L.  R  Smith,  the  judge 
of  the  seventh  judicial  circuit,  praying  for  an  order  to  super- 
sede the  execution  of  said  judgment  for  the  possession  of 
said  land ;  and  plaintiff  avers  that  Hon.  L.  R.  Smith  indorsed 
the  following  order  upon  said  bond,"  setting  out  the  order 
copied  above ;  "  and  that,  in  compliance  with  said  order,  the 
defendant,  A.  S.  Steele,  as  principal,  with  the  other  defend- 
ants, J<^n  J.  Steele  and  Robert  Harkness  as  sureties,  made, 
signed,  and  filed  in  said  Circuit  Court,  on  the  18th  January, 
1875,  with  the  clerk  of  said  court,  by  whom  it  was  approved, 
their  bond  as  follows,"  setting  out  the  bond  here  sued  on. 
"  Whereby  plaintiff  avers  that  the  execution  of  said  judgment 
was  suspended,  and  the  plaintiff  was  prevented  from  having 
the  possession  of  the  said  lands  delivered  to  him,  from  and 
after  the  1st  day  of  January,  1875,  as  was  his  right  to  do ; 
and  that  the  possession  of  said  lands  was  thereby  retained 
by  the  said  Andrew  S.  Steele,  pending  the  appeal  of  said 
cause  in  the  Supreme  Court,  to-wit,  during  the  years  1875 
and  1876.  And  plaintiff  avers  that,  on  the  hearing  and  trial 
of  said  cause  by  the  Supreme  Court  of  Alabama,  the  said 
judgment  of  said  Circuit  Court  of  Greene  county,  in  favor  of 
the  plaintiff, .  was  in  all  things  affirmed  by  the  judgment  of 
said  Supreme  Court,  rendered  therein  on  the  24th  day  of 
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May,  1877.  And  plain titf  avers,  that  the  condition  of  the 
said  bond,  so  made  by  the  said  defendants,  and  herein  set 
forth,  was  and  has  been  broken,  in  this  :  that  the  said  An- 
drew S.  Steele  did  not  prosecute  his  said  appeal  to  the  said 
Supreme  Court  to  effect,  but,  on  the  contrary,  as  heretofore 
set  forth,  the  said  judgment  in  the  Circuit  Court  of  Greene 
county,  from  which  said  appeal  was  taken,  was  in  all  things 
affirmed  by  the  said  Supreme  Court.  And  plaintiff  avers 
and  alleges  that,  by  reason  of  the  execution  and  breach  of 
said  bond,  he  has  suffered  damage  in  the  sum  of  one  thous- 
and dollars,  in  this :  that  he,  the  said  plaintiff,  has  thereby 
been  deprived  of  the  use  and  possession,  and  of  the  rents  of 
the  said  land,  so  recovered  as  aforesaid,  since  from,  to-wit, 
the  1st  day  of  January,  1875,  until  the  1st  day  of  July,  1877  ; 
and  plaintiff  avers  that  the  fair  rental  value  of  said  laud, 
during  said  period,  was,  to-wit,  the  sum  of  five  hundred  dol- 
lars per  annum.  And  plaintiff  avers  that  he  has  also  suffered 
damage  by  reason  of  the  execution  of  said  bond,  in  this : 
that  he  was  compelled  to  employ,  and  did  employ  an  attor- 
ney to  defend  the  appeal  and  the  supersedeas  of  his  said  judg- 
ment for  the  recovery  of  the  said  lands,  and  the  supersedeas 
of  the  writ  of  possession  of  said  lands  in  the  Supreme  Court 
of  Alabama." 

The  defendants  demurred  to  the  complaint,  assigning 
twenty-two  separate  causes  of  demurrer,  but  the  court  over- 
ruled their  demurrer  ;  and  they  then  filed  eight  pleas.  De- 
murrers were  interposed  and  sustained  to  several  of  these 
pleas ;  and  the  cause  was  finally  submitted  to  the  jury  on 
issue  joined  on  the  pleas  of  performance  and  failure  of  con- 
sideration, and  the  plaintiff  had  a  verdict  and  judgment  for 
$629.91  tinder  the  charge  of  the  court.  The  over^ling  of 
the  demurrer  to  the  complaint  is  now  assigned  as  error, 
together  with  various  other  rulings  on  the  pleadings  and 
evidence,  and  in  the  matter  of  charges  given  and  refused. 

Snedecoe,  Cockkell  &  Head,  and  E.  Morgan,  for  appellant. 

Webb  &  Tut^^iler,  and  W.  P.  Webb,  contra. 

STONE,  J. — When  an  appeal  is  taken  to  this  court  from 
a  judgment  or  decree  for  the  payment  of  money,  rendered  by 
a  court  of  original  jurisdiction,  and  the  design  is  to  suspend 
execution  by  a  supersedeas,  the  statute  has,  in  terms,  pre- 
scribed the  condition  of  the  bond  to  be  given.  It  is,  "  to 
prosecute  the  appeal  to  effect,  and  to  satisfy  such  judgment 
as  the  Supreme  Court  may  render  in  the  premises." — Code 
of  1876,  §  8927.  Such  bond  suspends  execution,  until  the 
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judgment  of  this  court  is  pronounced.  This  condition  is 
plain  and  unambiguous.  If  this  court  reverse  t)ie  judgment 
of  the  court  below,  and  render  no  judgment  here  but  for  the 
costs  of  appeal,  then  the  appeal  is  prosecuted  to  effect,  and 
the  condition  of  the  bond  is  not  broken.  True,  there  is,  in 
some  cases,  a  liability  resting  on  appellant  to  pay  the  costs 
adjudged  against  the  appellee,  when  the  same  can  not  be 
made  out  of  the  latter ;  but  this  liability  is  declared  by  stat- 
ute, and  does  not  depend  on  any  condition  of  the  bond,  or 
its  breach.  When  there  is  a  reversal,  without  more,  there  is 
no  breach  of  the  supersedeas  bond,  and  no  liability  on  the 
sureties.  When  such  judgment  or  decree  is  affirmed  on 
appeal,  then  the  condition  of  the  bond  is  broken,  and  the 
principal  and  sureties  in  the  bond  are  held  bound  to  satisfy 
such  judgment  as  this  court  may  render  in  the  premise& 
The  judgment  which  this  court  renders  in  such  case  is,  an 
affirmance  of  the  judgment  appealed  from — a  merger  of  that 
judgment  in  ours,  thus  making  it  the  judgment  of  this  court. 
Stephens  v.  Nonis,  15  Ala.  79. 

But  the  legislature  were  aware  that  there  would  be 
judgments  and  decrees  of  courts,  for  the  enforcement  of 
rights,  or  compelling  the  performance  of  duties,  other  than 
the  payment  of  money.  In  such  cases,  this  court  has  no 
power  to  render  a  money  judgment  on  the  supersedeas  bond. 
When  such  appeals  are  not  prosecuted  to  effect,  the  most  we 
can  do  is  to  render  judgment  against  the  appellant,  for  costs 
of  the  appeal,  and  affirm  the  judgment  of  the  court  below, 
thereby  putting  an  end  to  the  supersedeas  of  the  execution, 
and  leaving  that  court  free  to  enforce  its  judgment  or  decree. 
If,  in  such  case,  the  appellee  is  entitled  to  other  or  further 
reUef,  t,his  court  has  no  original  power  or  jurisdiction  to 
award  it.  It  must  be  sought  in  a  court  of  original  jurisdic- 
tion, and  in  a  separate  action.  Now,  inasmuch  as  judgments 
and  decrees  are  various  in  form  and  purpose,  any  uniform 
c6ndition  of  a  supersedeas  bond  would  not  be  adapted  to  the 
varying  forms  of  judicial  relief.  Hence,  in  cases  of  decrees 
or  judgments  for  any  thing  other  than  the  payment  of  money, 
the  legislature  has  declared  that,  when  an  appeal  with  super- 
sedeas is  claimed,  the  chancellor,  register,  or  judge,  as  the 
case  may  be,  must  "  direct  the  amount  and  condition  of  the 
appeal  bond ;"  which  order  must  be  entered  on  the  minute- 
book  of  the  court.— Code  of  1876,  <$  3028. 

We  have  here  a  legislative  declaration,  which  has  been 
followed  by  judicial  interpretation,  first,  that  to  prosecute  to 
eflfect,  means  to  prosecute  to  a  successful  termination  ;  second, 
that  when  a  money  judgment  or  decree  is  appealed  from,  the 
condition  to  prosecute  to  eflfect,  and  to  satisfy  such  judgment 
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as  this  conrt  may  render  in  the  premises,  secures  every  right 
the  appellee  is  entitled  to  have  secured ;  and,  third,  when 
the  judgment  or  decree  appealed  from  is  not  for  the  pay- 
ment of  money,  then,  to  prosecute  to  effect,  and  pay  the 
judgment  of  this  court,  is  not  a  proper  condition  for  a  super- 
sedeas bond. 

In  Hughes  v.  Hatchett,  65  Ala.  539,  547,  speaking  of  super- 
sedeas bonds,  in  cases  like  the  present,  we  said :  '*  It  [the 
bond]  should  be  framed  in  reference  to  tiie  damages  likely 
to  ensue  from  delay.  The  order  for  a  swpersedeas  bond  in 
such  case,  and  the  bond  itself,  should  not  have  the  sole  con- 
dition prescribed  in  section  [3489]  3927.  That  condition  is 
inadequate  in  such  a  case.  They  should  require  and  provide 
indemnity  against  such  damage  and  loss  as  the  appellee 
may  sustain  by  the  appeal,  in  addition  to  the  condition  pre- 
scribed in  section  3927  [3489].  We  will  not  declare  what 
shall,  in  all  cases,  be  the  condition  of  the  supersedeas  bond 
under  section  3928  [3490].  Security  and  indemnity  should 
be  of  prime  consideration.  This  doubtless  will  require,  that 
the  judge  or  officer,  prescribing  the  condition,  shall  take  into 
the  account  any  peculiar  circumstances  that  may  distinguish 
the  case  in  hand.  .  .  We  need  scarcely  add,  that  upon  a 
bond  so  given,  this  court  can  render  no  judgment  against  the 
sureties,  except  for  costs.  Any  recovery,  beyond  that,  must 
be  in  a  suit  on  the  supersedeas  bond." 

In  the  case  of  the  United  States  v.  Knight,  14  Pet.  301,  suit 
was  brought  on  a  bond  with  sureties,  conditioned  that  B.  K. 
and  J.  K.  "  shall  continue  true  prisoners  in  the  custody  of 
the  jailor,  within  the  limits  of  the  jail  yard,"  &c.  This 
bond  bore  date  January,  1838.  On  the  4th  January,  1800, 
Congress  enacted,  that  persons  imprisoned  on  process  issued 
from  any  court  of  the  United  States,     .  in  civil  actions, 

shall  be  entitled  to  like  privilege  of  the  jails,  or  limits  of  the 
respective  jails,  as  persons  confined  in  like  cases  on  process 
from  the  respective  Sfates  are  entitled  to,  and  under  the  like 
regulations  and  restrictions."  It  was  contended  there  was  a 
breach  of  the  bond,  in  this  :  that  the  statute  of  Massachu- 
setts, of  force  in  Maine  when  the  act  of  Congress  was  passed 
(January,  1800),  required  the  prisoners  to  sleep  within  the 
prison  walls  at  night,  and  that  the  liability  of  these  prison- 
ers and  their  bondsmen  must  be  determined  by  the  State  law 
as  it  then  existed.  They  had  not  remained  within  the  prison 
walls  at  night,  but  had  enjoyed  the  liberty  of  the  jail  yard 
both  day  and  night.  The  court  said  :  "From  the  language 
of  that  act,  a  person  imprisoned  for  debt  was  allowed  to 
have  a  chamber  and  lodging  in  any  of  the  houses  or  apart- 
ments belonging  to  the  prison,  and  liberty  of  the  yard  within 

Voii.  Lxm. 
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the  day  time.  It  was  the  construction  put  on  these  words, 
which  made  it  necessary  for  the  debtor  to  be  within  the  walls 
of  the  prison  in  the  night  time.  In  the  bond  in  question 
there  is  no  such  language.  Whilst,  therefore,  the  officer 
might  have  been  liable  for  taking  from  the  debtor  a  bond, 
not  in  conformity  with  the  statute,  but  extending  to  him  a 
greater  privilege  than  was  allowed  by  law ;  yet,  in  this  case, 
the  suit  being  on  the  bond,  the  parties  are  bound  for  nothing 
whatsoever  but  what  is  contained  in  the  condition  of  the< 
bond,  whether  it  be  or  be  not  conformable  with  the  law." 
The  bond  in  that  case  had  been  framed  according  to  the 
terms  of  a  later  regulation  in  regard  to  prison  limits  in 
Maine. 

The  case  of  Mary  Bein  v.  Heath,  12  How.  168,  was  a  suit 
on  an  injunction  bond,  to  pay  "all  such  damages  as  the  said 
Mary  Heath  may  recover  against  us,  in  case  it  should  be 
decided  that  the  said  injunction  was  wrongfully  obtained." 
The  injunction  had  been  dissolved,  but  no  damages  had  been 
assessed  or  awarded  against  the  obligors.  Tnis  suit  was 
brought  to  recover  such  damages.  The  court,  C.  J.  Taney, 
said  :  "  The  bond,  in  the  case  before  us,  is  not  one  to  pay 
the  damages  which  the  opposing  party  should  sustain  by 
reason  of  the  injunction,  but  it  is  to  pay  the  damages  that 
might  be  recovered  against  them ;  obviously  referring,  we 
think,  to  the  practice  in  Louisiana  above  mentioned.  A 
court,  proceeding  according  to  the  rules  of  equity,  can  not 
give  a  judgment  against  the  obligors  in  an  injunction  bond, 
when  it  dissolves  the  injunction.  It  merely  orders  the  disso- 
lution, leaving  the  obligee  to  proceed  at  law  against  the  sure- 
ties, if  he  sustains  damage  from  the  delay  occasioned  by  the 
injunction.  This  was  done  by  the  Circuit  Court  in  the  former 
suit  between  the  parties.  No  judgment  was,  or  could  be, 
given  against  the  obligors,  for  debt  or  damages,  and  none 
were  recovered  against  them  previously  to  the  institution  of 
this  suit.  The  contingency  on  which  they  agreed  to  pay  has 
not,  therefore,  happened,  and  the  condition  of  the  bond  is 
not  broken ;  and  consequently  no  action  can  be  maintained 
upon  it.  It  would  be  against  the  well-established  rule  of  the 
Chancery  Court,  to  extend  the  liability  of  the  surety,  by  any 
equitable  construction,  beyond  the  terms  of  his  contract." — 
Douglass  v.  Douglass,  21  Wall.  98  ;  Carder  v.  Martin,  17  Mo. 
41 ;  United  States  v.  Thompson,  1  Gallison,  383 ;  Ballard  v. 
Noaks,  1  Ark.  193  ;  Hohart  v.  Hilliard,  11  Pick.  143  ;  Newcomb 
V.  Worsfer,  7  Allen,  198  ;  Karthaus  v.  Oioings,  6  Har.  &  Johns. 
184 ;  Van  Epps  v.  Walsh,  1  Wood's  C.  C.  598.  Sureties  have 
the  right  to  stand  on  the  letter  of  their  contract. — Ellis  v. 
BUAi,  2  Stew.  63 ;  McKay  v.  Dodge,  5  Ala.  388 ;  Harden  v. 
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Brown,  18  Ala.  641 ;  Johnson  v.  Flint,  34  Ala.  673  ;  Bohertson 
V.  Bohertson,  58  Ala.  68. 

The  condition  of  the  bond  sued  on  in  this  case  is,  to  pros- 
ecute the  appeal  to  effect,  and  to  satisfy  such  judgment  as 
the  Supreme  Court  shall  render  in  the  premises.  The  appel- 
lant did  not  prosecute  to  effect,  but  it  seems  the  judgment 
rendered  by  the  Supreme  Court  has  been  paid.  There  is, 
then,  a  breach  of  the  first  condition  of  the  bond  only  ;  name- 
ly, the  appeal  was  not  prosecuted  to  effect ;  and  consequent- 
ly, it  would  seem,  the  bondsmen  are  liable  for  all  damage, 
if  damage  there  could  be,  growing  out  of  a  failure  to  prose- 
cute the  appeal  to  a  successful  issue — namely,  to  a  reversal 
of  the  judgment.  Such  right  of  action  is  so  ridiculously 
absurd,  that  it  affords  another  and  conclusive  reason  for 
holding  that  the  bond  sued  on  in  this  case  is  not  so  framed 
as  to  cover  either  of  the  causes  of  grievance  complained  of. 
It  is  fatally  defective  as  a  bond  to  supersede  the  judgment 
for  the  recovery  of  lands,  or  the  payment  of  attorney's  fees. 
Copeland  v.  Cunningham,  at  present  term  ;  Hamner  v.  Cobb,  2 
St.  &  Por.  383.  The  demurrer  to  the  complaint  should  have 
been  sustained. 

Reversed,  and,  if  desired  by  appellee,  the  cause  will  be 
remanded. 

Brickell,  C.  J.,  dissenting. 

Bercy  v.  Lavretta  et  al. 

Bill  in  Equity  by  Heirs,  to  set  aside  Conveyance  by  Ancestor. 

1.  Continuance  of  trustee's  title ;  wife's  statutory  separate  estate  under  deed. 
Under  a  deed  executed  in  1846,  by  which  the  grantor,  declaring  his  desire'  to 
make  "a  sure  and  permanent  provision"  for  his  wife,  conveys  lands  and 
slaves  to  a  trustee,  "his  heirs  and  assigns,"  intrust  for  the  sole  use  and 
benefit  of  the  wife  during  the  term  of  her  natural  life;  and,  at  the  terminfition 
of  said  estate,  "  then  the  said  lands  and  premises,  and  the  said  slaves  and 
their  future  increase,  to  be  held  in  trust  by  the  said  L."  [trustee]  "for  the 
sole  use  and  benefit  of"  her  children  by  the  grantor;  the  estate  of  the  trustee 
terminates  on  the  death  of  the  wife,  and  the  legal  title  then  passes  to  the  chil- 
dren who  are  romainder-men;  and  on  the  subsequent  marriage  of  one  of  the 
daughters,  her  interest  in  the  property  is  held  by  her  as  a  part  of  her  statutory 
separate  estate. 

2.  Statute  of  limitations ;  rclien  available  on  demurrer.  — When  a  bill  in  chan- 
cery shows  on  its  lace  that  the  relief  prayed  for  is  barred  by  the  statute  of 
limitations,  the  defense  is  available  by  demurrer 

3      Same;  averment  of  infancy. — An  averment  in  a  bill  in  chancery,  that  the 
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complainants'  mother  "was  an  infant  under  the  age  of  twenty-one  years"  on 
a  specified  day,  which  wrb  twelve  years  before  the  filing  of  the  bill,  being  con- 
strued most  strongly  against  the  pleader,  is  not  equivalent  to  an  averment 
that  she  was  an  infant  at  a  later  day;  and  being  thus  construed,  the  bill  shows 
on  its  face  that  the  asserted  claim  is  barred  by  the  statute  of  limitations  of 
ten  years. 

4.  Same ;  eicception  ichen  judgment  ut  arrested  or  reversed ;  dismissal  of  bill 
without  prejudice. — When  the  chancellor  dismisses  a  bill  generally,  and  his 
decree  is  so  modified  by  this  court,  on  appeal,  as  to  order  the  dismissal  wilh- 
out  prejudice  to  the  right  of  one  of  the  complainants  to  sue  again;  a  bill  filed 
by  the  heirs  of  said  complainant,  within  twelve  months  alter  such  dismissal, 
is  n6t  within  the  statute  (Code,  §  3235)  which  allows  a  new  action  to  be  com- 
menced within  one  year  after  the  arrest  or  reversal  of  a  judgment  for  the 
plaintiff,  although  the  period  prescribed  as  a  bar  has  been  completed  since 
the  commencement  of  the  first  action. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  H.  Austtll. 

The  bill  in  this  case  was  filed  on  the  12th  October,  1877, 
by  Elode  Bercy  and  others,  infants  suing  by  their  next  friend, 
against  Edward  Bercy  (their  father),  Giovanni  Lavretta,  and 
Henry  Molloy;  and  sought  to  annul  and  set  aside,  so  far  as 
the  rights  of  the  complainants  were  aflfected,  a  deed  of  con- 
veyance for  a  lot  or  parcel  of  land  in  the  city  of  Mobile,  exe- 
cuted by  their  father  and  mother  to  said  Molloy  and  one 
Horgan,  who  afterwards  sold  and  conveyed  to  said  Lavretta ; 
also,  an  account  of  the  rents  and  profits,  and  general  relief. 
The  bill  alleged,  that  the  complainants  were  the  only  chil- 
dren and  heirs-at-law  of  Eleanor  Bercy,  deceased,  and  said 
Edward  Bercy,  one  of  the  defendants ;  that  their  said  mother 
and  her  sister,  Helen  Schaflfer,  were  the  only  children  of 
Foloe  Pinta  and  his  wife,  Marie  Victorine  Pinta,  late  of  Mo- 
bile, both  of  whom  died  long  before  the  filing  of  the  bill ; 
that  the  said  Eleanor  Bercy,  complainants'  mother,  died  on 
the  26th  July,  1877,  and  their  father  resided  in  the  city  of 
New  Orleans  ;  and  that  the  lot  or  tract  of  land  now  sued  for 
was,  with  other  property,  conveyed  by  said  Foloe  Pinta,  in 
184<J,  by  deed,  to  one  La  Fargue  as  trustee  ;  under  which 
deed  complainants  derived  their  asserted  interest  in  said 
land,  and  a  copy  of  which  was  made  an  exhibit  to  their  bill. 

The  following  are  the  material  portions  of  this  deed  :  "  This 
indenture,  made  tliis  the  5th  day  of  May,  in  the  year  of  our 
Lord  one  thousand,  eight  hundred  and  forty-six,  between 
Foloe  Pinta  of  the  first  part,  Alexander  La  Fargue  of  the 
second  part,  trustee,  and  Marie  Victorine  Pinta,  wife  of  the 
said  Foloe,  of  the  third  part :  Whereas,  the  said  Foloe  Pinta 
is  at  this  time  free  from  debt,  and  is  willing  and  desirous  to 
make  some  sure  and  permanent  provision  for  the  support  of 
his  said  wife  out  of  his  estate  ;  now  this  indenture  imtnesseth, 
that  the  ssiid  Foloe  Pinta,  for  and  in  consideration  of  the 
premises,  and  for  the  further  consideration  of  one  dollar  to 
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him  in  hand  paid  by  the  said  Alexander  La  Fargue,  at  and 
before  the  ensealing  and  delivery  of  these  presents,  the  re- 
ceipt whereof  is  hereby  acknowledged,  hath  given,  granted, 
bargained  and  sold,  and  by  these  presents  do  give,  grant, 
bargain  and  sell,  unto  the  said  Alexander  La  Fargue,  his 
heirs  and  assigns  forever,  all  and  singular  the  following  real 
and  personal  estate,  to-wit,"  describing  the  land ;  '*  also,  a 
negro  woman  named  Phillis,  aged  about  twenty  years,  and 
her  child  Louisa,  aged  about  eight  months.  To  have  and  to 
hold  the  above  described  lots,  pieces,  and  parcels  of  land  and 
premises,  with  the  appurtenances,  aud  also  the  said  slaves, 
with  their  future  increase,  unto  him,  the  said  Alexander  La 
Fargue,  and  his  heirs  and  assigns,  free  from  the  claim  or 
claims  of  all  and  every  person  or  persons  whomsoever ;  in 
trust,  nevertheless,  and  upon  this  express  condition  :  that  the 
said  Alexander  La  Fargue  shall  have  (?)  the  said  lands  and 
premises,  and  the  said  slaves  and  their  future  increase,  for 
the  sole  use  and  benefit  of  my  said  wife,  Marie  Victorine 
Pinta,  during  the  term  of  her  natural  life ;  allowing  to  my 
said  wife  the  use  and  occupation  of  the  said  lands  and  prem- 
ises, and  the  use  and  hire  of  the  said  slaves  and  their  future 
increase,  to  be  possessed  and  managed  as  to  her  may  seem 
proper,  during  the  terra  aforesaid ;  and  at  the  termination  of 
said  estate  of  my  said  wife,  then  the  said  land  and  premises, 
and  the  said  slaves  and  their  future  increase,  to  be  held  in 
trust  by  the  said  Alexander  La  Fargue,  for  the  sole  use  and 
benefit  of  such  child  or  children  as  my  said  wife,  Marie  Vic- 
torine, may  have  by  me,  the  said  Foloe  Pinta,  and  to  their 
heirs  forever.  Should  my  said  wife,  however,  during  her  life 
desire  that  the  said  lands  and  premises  above  described,  or 
any  part  thereof,  or  the  said  slaves  and  their  future  increase, 
or  any  or  all  of  them,  be  disposed  of  for  other  property  or 
funds,  then  the  said  Alexander  La  Fargue,  upon  the  written 
request  of  the  said  Marie  Victorine  Pinta  (my  said  wife), 
shall  be  fully  authorized  and  empowered  to  make  sale  of 
said  lands  and  premises,  and  the  said  slaves  with  their  future 
increase,  to  such  person  or  persons,  and  upon  such  terms,  as 
my  said  wife  in  writing  may  request ;  and  such  property  or 
funds,  so  acquired  by  the  sale  of  said  premises,  shall  be  held 
in  like  manner,  and  for  the  same  uses  and  purposes,  as  the 
said  lots  and  slaves  is  now  conveyed  and  desired  to  be  held. 
And  the  said  Alexander  La  Fargue,  for  himself  and  his  heirs, 
do.  hereby  accept  the  trust  reposed  in  him  by  these  presents, 
and  engages  to  fulfill  the  same  according  to  the  true  intent 
and  meaning  hereof.     In  witness  whereof,"  &c. 

The  bill  further  alleged  that,  on  the  13th  July,   1862,   the 
mother  and  father  of  the  complainants  conveyed  the  said 
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lands  by  deed  to  said  Henry  Molloy  and  Paul  Horgau,  for 
the  sum  of  $3,000  in  Confederate  treasury-notes ;  "  that,  at 
the  time  of  signing  said  deed,  their  mother,  said  Eleanor, 
was  an  infant  under  the  age  of  twenty-one  years ; "  that 
Molloy  and  Horgan  sold  and  conveyed  the  said  lands  to  the 
defendant  Lavretta,  by  deed  dated  the  13th  February,  1873 ; 
that  Lavretta  was  in  possession  at  the  filing  of  the  bill,  and 
receiving  the  rents  and  profits  ;  that  said  Horgan  was  dead, 
and  that  no  administration  had  been  granted  on  his  estate. 
The  bill  contained,  also,  the  following  allegations  :  (7.)  "  That 
the  said  Eleanor,  mother  of  complainants,  together  with  her 
sister,  Helen  Schaffer,  whom  she  was  advised  it  was  neces- 
sary to  join  with  her,  did,  on  the  22d  day  of  January,  1874, 
file  a  bill  in  this  honorable  court,  against  the  said  Molloy 
and  Horgan,  and  Giovanni  Lavretta  and  others ;  in  which 
they  prayed  that  their  respective  deeds,  made  by  them  to 
said  Molloy  and  Horgan,  should  be  declared  void,  and  that 
the  same  be  cancelled,  and  for  such  other  and  further  relief 
as  said  court  should  decree  proper  under  the  circumstances 
of  the  case:  That  answers  to  said  bill  were  duly  filed  by 
said  Molloy  and  Horgan,  and  said  Lavretta  and  other  de- 
fendants thereto ;  and  that  upon  the  hearing  of  the  said 
cause,  the  same  was  dismissed  by  the  decree  of  this  honor- 
able court :  That  an  appeal  was  taken  by  the  said  Helen 
Schaffer  and  Eleanor  Bercy  in  said  suit,  from  the  decree  of 
this  honorable  court,  to  the  Supreme  Court  of  the  State  of 
Alabama :  That  the  same  was  argued  at  the  December  term, 
1876,  of  the  said  Supreme  Court ;  and  at  the  June  term 
thereof,  1877,  a  decree  was  rendered  by  the  said  Supreme 
Court,  modifying  the  decree  of  this  honorable  court,  by  dis- 
missing said  bill  without  prejudice  to  the  mother  of  com- 
plainants, said  Eleanor  Bercy,  to  sue  again  :  That  the  said 
cause  was,  at  the  June  term,  1877,  of  this  honorable  court, 
dismissed  therefrom,  in  strict  conformity  with  the  decree  of 
the  said  Supreme  Court." 

"  (9.)  Complainants  further  show,  that  said  deeds  from 
their  parents,  Edward  and  Eleanor  Bercy,  to  said  Molloy 
and  Horgan,  and  from  said  Molloy  and  Horgan  to  said  Lav- 
retta, form  a  cloud  upon  their  title  to  their  undivided  half 
interest  in  said  lot  of  land,  which  a  court  of  equity  alone  has 
power  to  remove  ;  and  that,  unless  said  deeds  are  cancelled, 
or  declared  null  and  void,  the  undivided  half  interest  belong- 
ing to  complainants  will  be  of  no  value. 

"(10.)  Complainants  further  say,  that  they  are  informed, 
and  upon  this  information  charge,  that  the  sale  to  said  Mol- 
loy and  Horgan  was  for  a  very  inconsiderable  price,  paid  in 

Confederate  treasury-notes ;  that  their  said  mother  did  not 
Vol.  t.tttt, 
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sign  said  deed  freely,  and  of  her  own  accord,  but  was  induced 
to  do  so  through  the  fear  and  threats  of  her  said  husband ; 
that  she  never  received  any  of  the  purchase-money,  or  any 
of  the  benefits  thereof,  nor  have  complainants  ever  received 
anything  from  said  sale  ;  that  they  are  entirely  destitute  of 
property  or  means,  and  their  said  father  is  insolvent ;  that 
their  said  mother  never  did  in  her  life-time  ratify,  affirm,  or 
give  assent  to  said  deed,  after  she  came  of  age ;  that  her 
rights  in  the  said  premises,  and  the  right  to  sue  therefor 
after  she  came  of  age,  was  unknown  to  her,  and  was  con- 
cealed from  her  by  her  said  husband,  who  opposed  any  inter- 
ference on  her  part ;  that  after  she  ascertained  that  she 
probably  had  a  right  of  action,  her  said  husband  refused  to 
let  a  suit  be  brought,  alleging  that  he  was  trustee  under  the 
Code  of  Alabama,  and  had  the  right  to  control  said  property; 
and  their  said  mother,  being  an  uneducated  and  uninformed 
woman,  and  under  the  influence  of  her  said  husband,  (?)  un- 
til the  filing  of  her  said  bill  as  before  alleged  :  That  imme- 
diately after  the  dismissal  of  said  suit  by  the  Supreme 
Court,  she  directed  her  attorney  to  bring  another  suit,  which 
was  done  by  her  attorney;  but  it  appeared  that  she  died  a 
few  days  before  said  last  bill  was  filed." 

"  Complainants  insist  that,  under  the  facts  stated,  the  said 
Edward  Bercy  forfeited  his  interest  in  said  land  by  his  con- 
duct and  sale,  and  did  not  become  entitled  to  a  life-estate 
under  his  wife  at  her  death,  nor  by  the  laws  of  this  State ; 
and  that  the  said  Lavretta  cannot  avail  himself  of  the  estate 
of  the  said  husband,  and  that  complainants  are  entitled  to 
the  immediate  possession  of  the  said  lot  on  the  setting  aside 
of  said  deeds.  But,  if  complainants  should  be  wrong  in 
this,  and  are  not  entitled  to  an  account  and  possession  until 
after  the  death  of  their  said  father,  then  they  allege  that,  by 
delay  in  this  behalf,  their  right  to  the  remainder  would  be 
lost  or  impaired  by  the  death  of  witnesses  and  the  lapse  of 
time,  and  the  outstanding  deed  of  their  said  mother  might 
ripen  into  a  good  title,  or  at  least  continue  (?)  a  cloud  on 
complainants'  title.  Wherefore,"  on  the  setting  aside  of  the 
deed,  they  prayed  further  relief  in  the  alternative,  as  the 
court  might  determine  in  reference  to  the  rights  of  their 
father. 

The  defendants  Lavretta  and  Molloy  filed  a  joint  demurrer, 
assigning  the  following  (with  other)  causes  of  demurrer  :  1st, 
that  the  cause  of  action  set  forth  in  the  bill  is  barred  by  the 
statute  of  limitations  of  ten  years ;  2d,  that  the  bill  shows 
on  its  face  that  Lavretta,  and  Molloy  and 'Horgan  under  whom 
he  claims,  have  had  adverse  possession  of  the  premises  sued 
for,  for  more  than  ten  years  next  preceding  the  filing  of  the 
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bill.  The  chancellor  sustained  the  demurrer  on  these 
grounds,  and  dismissed  the  bill;  and  his  decree  is  now  as- 
signed as  error. 

John  T.  Taylob,  St.  Paul  &  Labuzan,  and  Thos.  E.  Mc- 
Cartney, for  appellants. — The  bill  does  not,  on  its  face,  show 
that  the  complainants  are  barred  bj  trie  statute  of  limita- 
tions ;  and  hence  it  was  not  demurrable  on  that  ground.  It 
only  avers  that  their  mother  was  under  twenty-one  years  of 
age,  in  1862,  when  she  signed  the  deed  to  MoUoy  and  Hor- 
gan,  but  does  not  state  her  age  at  that  time,  nor  the  time 
when  she  attained  majority,  nor  any  other  fact  from  which 
her  age  may  be  inferred.  As  to  all  these  matters,  the  court 
must  indulge  in  conjectures,  in  order  to  hold  the  bill  demur- 
rable. But  the  statute  did  not  run  against  Mrs.  Bercy  in  the 
prosecution  of  this  claim,  because  she  was  under  the  double 
disability  of  infancy  and  coverture  when  her  rights  accrued, 
and  her  coverture  did  not  terminate  until  Ler  death  in  July, 
1877.  This  cannot  be  disputed,  if  the  deed  of  her  father 
creates  in  her  an  equitable  separate  estate  ;  and  that  such  is 
the  operation  and  effect  of  the  deed,  is  shown  by  numerous 
decisions  construing  similar  deeds. — 18  Ala.  84 ;  19  Ala.  146, 
373;  20  Ala.  721;  26  Ala.  213,  332;  38  Ala.  115;  39  Ala. 
514  ;  43  Ala.  338.  But,  even  if  Mrs.  Bercy  held  the  property 
as  her  statutory  separate  estate,  her  claim  was  not  barred 
when  she  filed  her  former  bill  jointly  with  her  sister  ;  and 
that  bill  was  dismissed  without  prejudice  to  her  right  to  sue 
again.  Such  dismissal  would  be  without  effect  or  meaning, 
unless  it  is  construed  to  give  the  party  the  same  standing  in 
court  that  she  had  when  her  bill  was  dismissed.  To  dismiss 
without  prejudice,  when  the  claim  is  already  barred  by  the 
statute,  is  nugatory,  unless  it  secures  the  right  to  sue  again 
notwithstanding  the  bar.  When  the  first  bill  was  thus  dis- 
missed, the  parties  stood  exactly  as  they  did  when  it  was 
filed,  notwithstanding  the  lapse  of  the  intervening  time ;  and 
the  new  bill  takes  the  place  of  the  old,  without  the  mis- 
joinder which  was  fatal  to  it.  At  law,  where  the  plaintiff 
recovers  a  judgment,  and  his  suit  is  dismissed,  or  the  judg- 
ment arrested  or  reversed  on  error,  he  is  allowed  one  year  to 
bring  a  new  suit. — Code,  §  3235.  I3y  analogy  to  this  statute, 
a  dismissal  without  prejudice  shoulu  be  allowed  the  same 
effect.  It  must  be  remembered,  too,  that  Mrs.  Bercy  was 
under  the  disabilities  of  infancy  and  coverture,  and  under 
the  forcible  control  of  her  husband,  who,  as  her  trustee,  had 
the  right  to  the  use  and  possession  of  her  property,  and  who 
fraudulently  deceived  and  imposed  on  her ;  and  the  defend- 
ant now  seeks  to  avail  himself  of  this  fraud  and  imposition 
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of  the  husband,  under  the  plea  of  the  statute  of  limitations. 

BoYLES  &  Overall,  contra,  cited  Schaffer  v.  Lavretta,  57 
Ala.  14;  Molton  v.  Henderson,  at  the  last  term;  Fleming  v. 
Gilmer,  35  Ala.  62 ;  Daniel  v.  Day,  51  Ala.  431. 

STONE,  J.— The  deed  of  Foloe  Pinta,  of  date  May  5th, 
1846,  secured  to  his  wife,  Marie  Victorine  Pinta,  an  equita- 
ble separate  estate  in  the  property  therein  conveyed,  for  and 
during  the  term  of  her  natural  life,  remainder  to  her  chil- 
dren begotten  by  the  said  Foloe.  Eleanor  Bercy,  mother  of 
the  complainants  in  this  suit,  was  one  of  the  children  of  that 
marriage.  The  deed  contains  no  words  of  exclusion,  as  to 
the  interests  which  the  children  took  as  remainder-men. 
When  Eleanor  intermarried  with  Mr.  Bercy,  her  interest  in 
the  property  in  controversy  in  this  suit  became  her  statutory 
separate  estate,  subject  to  all  the  rules  which  govern  that 
species  of  estate.  In  1862,  Bercy  and  wife  conveyed  the 
lands  in  controversy  to  Molloy  and  Horgan,  by  deed  of  bar- 
gain and  sale,  who  subsequently  conveyed  to  Lavretta,  the 
present  adverse  claimant.  In  the  case  of  Schaffer  v.  Lavretta, 
57  Ala.  14,  construing  the  deed  of  Foloe  Pinta,  under  which 
the  present  complainants  assert  title,  we  held,  that  the  title 
of  tlie  trustee  named  in  the  deed  terminated  at  the  death  of 
Mrs.  Pinta,  and  that  Mrs.  Bercy  took,  freed  from  the  trust 
imposed  by  the  deed.  We  have  no  inclination  to  disturb, 
or  re-examine  that  ruling.  The  title  of  Mrs.  Bercy,  then, 
became  a  naked  statutory  separate  estate,  of  which  her  hus- 
band was  the  trustee. 

The  ground  on  which  complainants  seek  to  avoid  the  deed 
of  Bercy  and  wife  to  Molloy  and  Horgan,  made  in  1862,  is 
that  Mrs.  Bercy  was  then  an  infant  under  twenty-one  years 
of  age.  Such  is  the  averment  of  the  bill ;  and  it  is  not  shown 
when  she  attained  the  age  of  twenty-one  years.  The  entire 
averment  is,  "  that  at  the  time  of  signing  said  deed,  their 
mother,  said  Eleanor,  was  an  infant  under  the  age  of  twenty- 
one  years."  Mrs.  Bercy  died  in  July,  1877,  leaving  her  hus- 
band surviving  her ;  and  the  present  bill  was  filed  in  Octo- 
ber, 1877.  Molloy  and  Horgan,  and  Lavretta  under  them, 
have  held  adversely,  and  under  claim  of  title,  ever  since  the 
purchase  of  the  former,  in  July,  1862.  It  is  assigned  as 
ground  of  demurrer  to  the  bill,  that  it  shows  on  its  face  that 
Lavretta,  and  those  whose  title  he  has,  have  had  adverse 
possession  of  the  property  sued  for,  for  more  than  ten  years 
before  the  bringing  of  this  suit.  The  chancellor  sustained 
this  ground  of  demurrer,  and  appellants  assign  this  ruling  as 
error.     Complainants  contend,  that,   inasmuch   as  the   bill 
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does  not  clearly  show  that  Mra  Bercy  had  been  of  lawful 
age  of  twenty-one  years,  for  ten  years  before  this  suit  was 
brought,  the  defendants  should  have  been  put  to  their  plea 
of  the  statute  of  limitations,  when  all  the  facts  could  have 
been  brought  out  in  evidence. 

If  it  be  shown  by  the  bill  that  the  relief  prayed  for  is 
barred  by  the  statute  of  limitations,  the  defense  is  available 
by  demurrer. — 1  Brick.  Dig.  699,  §  859.  The  statutes  of  lim- 
itation, in  this  State,  are  expressly  made  applicable  to  suits 
in  chancery;  and  the  exception  in  favor  of  married  women, 
allowing  them  a  time  within  which  to  sue,  after  the  removal 
of  their  disabilities,  does  not  extend  to,  or  enlarge  the  time 
in  which  she  may  sue,  in  respect  to  her  statutory  separate 
estate.— Code  of  1876,  §§  3758,  3759,  3225,  3236.  The  in- 
quiry, then,  is,  does  the  bill  show  the  present  claim  is  barred 
by  the  limitation  of  ten  years  ? 

The  established  rule  is,  that  pleadings  must  be  construed 
most  strongly  against  the  pleader. — 1  Brick.  Dig.  701,  §§903, 
895,  896.  The  averment  of  this  bill,  as  we  have  shown,  is, 
tliat  Eleanor,  mother  of  complainants,  was  an  infant  under 
twenty-one  years  of  age,  when  she  executed  the  conveyance. 
Age  of  a  person  is  not  of  the  class  of  facts  which,  being 
proved  to  have  existed  at  a  given  time,  is  presumed  to  con- 
tinue in  statu  quo,  until  the  contrary  is  shown.  It  is  not  a 
fact  in  its  nature  continuous,  but  is  ever  changing  with  the 
flight  of  time. — 1  Brick.  Dig.  806,  §§  32  et  seq.  The  averment 
that  Mrs.  Bercy  was  an  infant  under  twenty-one  years  of  age 
in  July,  1862,  is  not  an  averment  that  she  was  an  infant  at 
any  later  period.  Such  an  averment,  standing  alone  aud 
unaided,  rather  negatives  the  idea  that  she  remained  an  in- 
fant at  a  later  date. 

Another  view :  The  general  rule  is,  that  when  lands  are 
adversely  held  and  occupied  for  ten  years,  all  persons,  even 
the  rightful  owner,  are  barred  the  right  of  entry.  There  is 
an  exception  in  favor  of  infants,  <fec.;  but  it  is  only  an  excep- 
tion to  a  rule.  AVhoever  relies  on  the  exception,  to  relieve 
him  from  the  operation  of  the  general  rule,  must  state  facts 
which  show  he  is  within  the  exception.  Failing  to  do  so, 
the  courts  presume  the  case  falls  withiiji  the  general  rule. 
The  statutes  of  limitation  were  suspended  io  this  State, 
from  January  lUh,  1861,  to  September  21st,  1865.  On  the 
day  last  named,  the  statute  commenced  running  against 
Mrs.  Bercy.  The  present  suit  was  commenced  more  than 
twelve  years  afterwards.  The  chancellor  did  not  err  in  sus- 
taining the  demurrer  to  complainants'  hWi.  —  Molton  v.  Hen- 
dei'son,  at  the  last  term. 

It  is  claimed  for  appellants,  that  their  case  is  within  the 
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influence  of  section  3235  of  the  Code  of  1876,  and  therefore 
the  statute  does  not  bar  their  suit.  The  averments  of  the 
present  bill,  which  are  supposed  to  bring  this  case  within 
the  influence  of  that  section,  are,  "  That  the  said  Eleanor, 
mother  of  complainants,  together  with  her  sister,  Helen 
Schaffer,  whom  she  was  advised  it  was  necessary  to  join  with 
her,  did  on  the  22d  day  of  January,  1874,  file  a  bill  in  this 
honorable  court,  against  the  said  MoUoy  and  Horgap,  and 
Giovanni  Lavretta  and  others,  in  which  they  prayed  that 
their  respective  deeds,  made  by  them  to  said  MoUoy  and 
Horgan,  should  be  declared  void,  and  that  the  same  be  can- 
celled ;  and  for  such  other  and  further  relief  as  said  court 
should  deem  proper  under  the  circumstances  of  the  case  ; 
That  answers  to  said  bill  were  duly  filed  by  said  Molloy  and 
Horgan,  and  said  Lavretta  and  other  defendants  thereto  ; 
and  that  upon  the  hearing  of  said  cause,  the  same  was  dis- 
missed by  decree  of  this  honorable  court :  That  an  appeal 
was  taken  by  the  said  Helen  Schaffer  and  Eleanor  Bercy  in 
said  suit,  from  the  decree  of  this  honorable  court,  to  the  Su- 
preme Court  of  the  State  of  Alabama  :  That  the  same  was 
argued  at  the  December  term,  1876,  of  the  said  Supreme 
Court ;  and  at  the  June  term,  1877,  thereof,  a  decree  was 
rendered,  modifying  the  decree  of  this  honorable  court,  by 
dismissing  said  bill  without  prejudice  to  the  mother  of  com- 
plainants, said  Eleanor  Bercy,  to  sue  again  :  That  the  said 
cause  was,  at  the  June  term,  1877,  of  this  honorable  court, 
dismissed  therefrom,  in  strict  conformity  with  the  decree  of 
the  said  Supreme  Court."  It  is  manifest  that  this  averment 
falls  very  far  short  of  making  a  case  within  section  3235  of 
the  Code.  Not  to  mention  its  failure  to  show  the  ground  on 
which  the  bill  first  filed  was  dismissed  out  of  the  Chancery 
Court,  and  out  of  this  court,  it  does  not  present  a  case   of 

*  judgment  rendered  for  the   plaintiff,' .  and   such  judgment 

*  arrested,  or  reversed  on  appeal.' 

We  consider  it  unnecessary  to  notice  any  other  question 
raised  in  this  cause. 

The  decree  of  the  chancellor  is  affirmed. 
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Application  for  Prohibition  to  Chancellor. 

1.  Chancellor's  authorUy  in  vacation;  wheri  prohibition  lies. — The  times  and 
places  of  holding  the  several  Chancery  Courts,  and  the  duration  of.  the  terms 
of  the  court,  being  preHcribed  by  law,  the  chancellor  can  not  hold  court  at 
any  other  time  or  place,  nor  exercise  any  judicial  functions  in  vacation,  ex- 
cept as  speciall}'  authorized  by  statute,  or  by  the  rules  of  practice  prescribed 
by  this  court  under  the  power  vested  in  it  by  law  ;  and  any  improper  exercise, 
or  attempted  exercise  by  him,  of  such  judicial  functions  in  vacation,  would  be 
controlled  by  prohibition  issued  from  this  court. 

2.  Same;  confinnaiion  oj  report  of  sale. — Under  the  first  rule  of  chancery 
practice,  which  was  adopted  in  1854,  and  which  declares  that  the  Chancery 
Court  "shall  be  deemed  always  open,"  among  other  purposes,  "for  carrying 
into  execution  the  decrees  and  orders  of  such  courts  and  chancellors,"  the 
chancellor  has  power  in  vacation  to  confirm  the  register's  report  of  a  sale  made 
under  a  decree  foreclosing  a  mortgage,  altbough  such  report  is  required  to  be 
read  "in  open  court,"  and  must  lie  over  one  day  before  confirmation. 

Application  by  petition  by  Thomas  Branch  <fe  Co.  and 
others,  for  a  writ  of  prohibition,  or  other  remedial  writ, 
directed  to  Hon.  Charles  Tqrner,  chancellor  of  the  Middle 
Chancery  Division,  to  restrain  the  confirmation  by  him,  in 
vacation,  of  a  report  of  sale  made  by  the  register  in  chan- 
cery at  Selma,  under  a  decree  foreclosing  a  mortgage. 

Watts  &  Sons,  and  "W.  C.  Ward,  for  the  petitioners,  cited 
Cullum  V.  Casey  d'  Co.,  1  Ala.  351;  Byrdv.  McDanid,  26  Ala. 
582 ;  Gai'lick  v.  Dunn,  42  Ala.  404  ;  JVi(/ht)nan  v.  Karsner, 
20  Ala.  446 ;  Coleman  v.  Snath,  55  Ala."  368 ;  94th  Rule  of 
Chancery  Practice. 

Pettus  &  Dawson,  with  S.  F.  Bice,  contra,  cited  the  Ist 
Rule  of  Chancery  Practice. 

BRICKELL,  C.  J. — This  is  an  application  for  a  prohibi- 
tion, or  other  remedial  writ,  direc^ea  to  the  chancellor  of  the 
Middle  Division,  commanding  him  to  desist  from  proceed- 
ing, against  the  objection  of  the  relators,  who  appear  to  be 
parties  in  interest,  to  the  confirmation,  on  any  other  than  a 
day  of  the  appointed  term  of  the  court,  of  a  sale  of  the  rail- 
road, franchises,  fixtures,  rolling  stock,  and  other  property  of 
the  Selma,  Rome  and  Dalton  Railroad  Company,  made  by 
the  register  of  the  fifth  district,  under  a  foreclosure  decree. 
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The  ground  of  tlie  application  is,  that,  except  in  term  time, 
at  the  time  and  place  appointed  by  law,  the  Court  of  Chan- 
cery is  without  jurisdiction  to  render  a  decree  of  confirma- 
tion, and  such  decree,  if  rendered,  would  be  void,  producing 
disorder  and  confusion  in  the  administration  of  justice, 
beclouding  and  embarrassing  the  rights  of  the  parties  in 
interest. 

The  constitution  declares,  "a  Court  of  Chancery  shall  be 
held  in  each  district,  at  a  place  to  be  fixed  by  law,  at  least 
once  in  each  year."  The  constitutional  mandate  is  satisfied, 
when  a  time  and  place  is  appointed  by  the  General  Assem- 
bly, for  an  annual  continuous  sitting  of  the  court,  in  the  full 
exercise  of  the  jurisdiction  with  which  it  is  clothed.  *  A 
term,  and  a  place  of  sitting,  have  been  so  long  by  the  General 
Assembly  appointed  for  every  court  of  record,  whether  of 
superior  or  inferior  jurisdiction,  that  involuntarily  we  regard 
them  as  elements  of  jurisdiction,  and  that  rightfully  judicial 
functions,  unless  it  is  otherwise  expressly  provided,  can  be 
exercised  only  when  the  court  is  in  actual  session  at  the  ap- 
pointed time  and  place.  ^  A  court  was,  when  the  king  was  the 
sole  dispenser  of  justice,  defined  as  "the  house  or  place 
where  the  king  remaineth  with  his  retinue."  NWhen  and 
since  the  authority  to  hear  and  determine  controversies  has 
been  delegated  to  constituted  tribunals,  a  court  is  generally 
defined  as  "the  place  where  justice  is  administered."  When 
judges  were  created,  to  whom  the  judicial  power  residing  in 
the  sovereign  was  delegated,  for  a  time  they  were  accustomed 
to  attend  the  sovereign,  and  exercise  the  power  only  while 
in  attendance  on  him.  One  of  the  guaranties  of  Magna 
Gharta  is,  that  the  court — the  power  exercising  judicial  func- 
tions— should  not  migrate  with  the  king,  but  should  hold  its 
sittings  at  a  place  and  time  fixed  and  settled,  xlf  the  law 
should  not,  however,  appoint  a  place  for  the  sitting  of  a 
court,  it  would  doubtless  rest  in  the  power  of  the  judge  to 
appoint  the  time  and  place  of  the  sittiag ;  and  the  only  lim- 
itation of  the  power  would  be,  that  the  place  should  be  with- 
in the  territory  of  his  jurisdiction.  But,  when  the  law  pre- 
scribes the  time  and  place,  time  and  place  are  as  essential  ele- 
ments of  jurisdiction,  as  suhject-matUr  and  parties. — Cullum 
V.  Casey,  1  Ala.  351 ;  Wightman  v.  Karsner,  20  Ala.  446  ;  Gar- 
lick  V.  Dunn,  ^2>  Ala.  404.  The  interval  between  terms — that 
is,  between  the  end  of  one  term,  and  the  beginning  of 
another — would  be  vacation.  During  that  interval,  there 
would  be  no  court ;  and  a  judgment  or  decree,  rendered 
within  it,  would  be  tvanting  in  the  color  of  judicial  authority. 
Freeman  on  Judgments,  §  121. 

The  time  and  place,  and  duration  of  the  terms  of  the  Court 

VOL.LXIU. 


1879.1  OF  ALABAMA.  385 

[Ex  parte  Branch  &  Co.] 

of  Chancery,  for  the  several  districts  composing  the  Middle 
Division,  are  prescribed  by  statute.  Unless  it  is  otherwise 
provided  by  law,  it  is  only  during  these  terms  the  courts  are 
open,  and  judicial  functions  can  be  exercised.  If  the  chan- 
cellor should,  without  the  authority  of  law,  during  the  inter- 
val between  the  terms,  in  vacation,  assume  to  exercise  judi- 
cial power,  it  would  be  the  appropriate  office  of  a  writ  of 
prohibition  to  compel  him  to  desist.  The  point  of  contro- 
versy is,  whether  there  is  not  authority  of  law,  for  the  court, 
in  the  interval  between  the  regular  terms,  to  exercise  the 
power  of  confirming  or  disaffirming  a  sale  made  by  the  reg- 
ister in  obedience  to  it,  and  in  the  execution  of  a  decree  reg- 
ularly rendered  in  term  time. 

The  Code  declares,  that  all  the  rules  of  chancery  practice 
adopted  by  this  court,  in  force  at  the  time  of  its  adoption, 
and  not  inconsistent  with  its  provisions,  are  recognized ;  and 
further,  power  is  granted  to  this  court,  "to  adopt  such  other 
rules  to  regulate  the  practice  of  the  Court  of  Chancery,  or 
such  modifications  of  the  existing  rules,  as  they  may  deem 
proper,  and  also  to  furnish  forms  of  proceeding,  to  mould 
the  process  of  the  Chancery  Court,  and  to  prescribe  rules  of 
evidence  in  the  same,  from  time  to  time,  as  experience  may 
determine  that  the  existing  rules  do  not  fully  meet  the  ends 
of  public  justice." — Code  of  1876,  §  3915.  In  the  exercise  of 
the  power  conferred  by  this  statute,  this  court,  at  the  June 
term,  1854,  adopted  a  body  of  rules,  entitled,  "Revised 
Rules,  in  conformity  with  the  Code,  for  the  regulation  of  the 
practice  in  chancery  in  the  State  of  Alabama."  Though  enti- 
tled "Jtevised  Hides,"  they  were  more  than  a  mere  compila- 
tion, amending,  correcting,  and  rearranging  former  and  ex- 
isting rules.  They  wrought,  in  many  respects,  radical 
changes  in  the  former  practice,  and  introduced  many  new 
lules,  designed  to  simplify  the  practice,  and  to  speed  the 
hearing  and  final  determination  of  causes  pending  in  the 
Court  of  Chancery.  The  first  of  these  rules,  yet  remaining 
in  force,  unaltered  and  unchanged,  is,  "that  the  Courts  of 
Chancery  shall  be  deemed  always  open,  for  the  purpose  of 
filing  bills,  answers,  and  other  pleadings ;  for  issuing  and  re- 
turning original  and  mesne  process,  and  commissions  by  the 
register;  and  for  making  by  and  before  the  chancellor  all  inter- 
locutory motions,  orders,  decrees,  and  other  proceedings  not 
affecting  the  merits  of  causes,  but  preparatory  to  their  hear- 
ing upon  the  merits  ;  and,  also,  for  carrying  info  execution  the 
decrees  and  orders  of  such  Chancery  Courts  and  cJianceUors. 
This  rule  includes  the  hearing  of  appeals  from  the  register  ; 
which  motions  and  appeals  can  be  heard,  in  vacation,  at  any 
time  or  place  (within  the  State),  upon  ten  days'  notice  of  the 
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time  and  place  of  making  the  same,  and  the  decree  or  order 
made  and  forwarded  to  the  register  from  that  or  any  other 
place." 

It  is  obvious,  that,  as  to  the  matters  and  judicial  functions 
which  are  so  carefully  enumerated  in  this  rule,  the  Court  of 
Chancery  is  never  closed — there  is  no  vacation — no  interval 
between  terms,  when  of  these  matters  the  court  or  chancellor 
has  not  jurisdiction,  and  these  judicial  functions  may  not  be 
exercised.  As  to  these  matters  and  functions,  the  court  is  to 
be  deemed — that  is,  judged,  estimaied—as  always  open  ;  and  it 
may  be  remarked  that,  as  to  the  hearing  of  appeals  from  the 
register,  territorial  jurisdiction  is  enlarged.  The  court  or 
chancellor  is  not  confined  to  the  district  in  which  the  cause 
is  pending,  nor  to  Lis  particular  division ;  at  any  place  with- 
in the  State,  such  appeals  may  be  heafd.  The  plain  purpose 
of  the  rule  is,  not  only  to  speed  the  hearing  of  causes  upon 
the  merits,  but  the  execution  of  the  decrees  and  orders  of 
the  chancellor  and  of  the  court,  whether  the  decree  and 
order  is  interlocutory  or  final,  so  that  there  may  not  be  un- 
necessary delay  in  the  final  determination  of  causes,  to  the 
reproach  of  the  administration  of  justice. 

A  decree  of  foreclosure  and  sale,  rendered  on  a  bill  to  fore- 
close a  mortgage,  as  was  the  decree  we  have  before  us,  is  a 
final  decree  in  the  sense  of  a  court  of  equity,  from  which  an 
appeal  will  lie.  The  subsequent  proceedings  on  the  decree — 
the  sale,  and  its  confirmation — are  merely  modes  of  enforcing 
the  rights  of  the  mortgagee,  and  for  the  benefit  of  the  mort- 
gagor.—  Whiting  v.  Bank  of  U.  S.,  13  Peters,  15;  Forgay  v. 
Conrad,  6  How.  (U.  S.)  203 ;  Bronson  v.  Bailroad  Company, 
2  Black  (U.  S.),  524.  The  sale^  when  made  in  pursuance  of 
the  decree,  is  incomplete  •  the  decree  of  foreclosure  and  sale 
is  not  executed,  until  the  confirmation  by  the  court.  It  rests 
rather  in  negotiation  :  the  bidder  makes  a  proposition,  which 
he  has  not  the  liberty  of  retracting,  to  the  court,  who  is,  in 
legal  contemplation,  the  vendor,  and  which  the  court  may 
accept  or  reject. — 2  Jones  on  Mort.  §  1637 ;  Huiton  v.  Wil- 
liams, 35  Ala.  503.  Until  acceptance,  the  sale  is  in  jieri. 
Such  beiiig  the  character  of  the  sale,  and  of  the  decree  of 
confirmation,  it  seems  to  us  that  its  confirmation  is,  within 
the  letter  and  spirit  of  the  first  rule,  a  matter  for  which  the 
Court  of  Chancery  must  be  "d,eemed  alioays  open." 

A  narrow  construction  of  this  rule  would  defeat  the  pur- 
poses of  its  adoption,  and  would  unnecessarily  cripple  the 
powers  of  the  court.  The  report  of  sale  made  by  a  register 
is  certainly  subject  to  exception,  and  is  certainly  one  of  those 
reports  which,  according  to  the  94th  rule  of  chancery  prac- 
tice, must  be  read  in  open  court,  and  lie  over  one  day  for  con- 

VoL.  Lxnt. 
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firmation.  The  term  ^^open  court"  caunot  have  any  other 
signfication,  in  this  rule,  than  that  which  is  given  it  by  the 
first  rule.  Open  courts  in  each  rule,  signifies  the  time  when 
the  court  can  properly  exercise  functions. 

We  cannot  declare  that  the  Court  of  Chancery  was  with- 
out jurisdiction  to  confirm,  at  the  time  the  decree  of  con- 
firmation was  rendered,  the  sale  made  by  the  register.  Hav- 
ing jurisdiction,  whether  error  or  irregularity  has  intervened 
in  its  exercise,  is  not  now  open  to  inquiry.  The  application 
must  be  denied. 

Stone,  J.,  not  sitting. 


Holly  V.  Bass'  Adm'r. 

BiR  in  Equity  to  Enforce  Vendor's  Lien  on  Land. 

1.  Decree  against  non-resident,  on  publication. — Under  the  statnte  which 
was  of  force  prior  to  the  adoption  of  the  Code  ( Clay's  Digest,  353,  §  45),  the 
complainant  in  a  chancery  cause  was  required,  before  obtaining  a  decree 
against  a  non-resident  defendant  who  was  brought  in  by  publication  only,  to 
give  bond  conditioned  for  the  restitution  of  the  property  to  abide  the  order  of 
the  court;  and  the  failure  to  require  such  bond  was  an  error,  for  which  the 
decree  would  be  reversed. 

2.  (Same. — Under  the  present  statute  (Code,  §$  3830-35),  although  it  is 
provided  that  a  decree  against  a  non-resident  defendant,  who  has  not  ap- 
peared, "  is  not  absolute  for  eighteen  months  from  the  rendition  thereof,"  un- 
less that  period  is  shortened  by  personal  service  of  a  copy  of  the  decree,  and 
that  the  plaintiff  must  give  a  restitution  bond  "  before  the  execution  of  such 
decree,"  and  that  the  court  must  direct  a  copy  of  the  decree  to  be  sent  to  such 
defendant;  and  although  the  court,  in  entering  the  decree,  should  require 
these  things  to  be  done,  and  the  failure  to  comply  with  them  would  be  good 
cause  for  refusing  to  confirm  a  sale  under  the  decree,  or  for  setting  it  aside; 
yet  the  decree  is  not  reversible  on  error  for  want  of  any  or  till  of  them . 

3.  Publication  against  non-resident. — A  recital  in  a  decree  pro  confesso, 
against  a  non-resident  defendant,  that  a  copy  of  the  order  of  publication  "has 
been  sent  to  the  post-office  of  said  defendant,"  does  not  show  a  compliance  with 
the  rule  of  practice  (No.  25),  which  requires  that  a  copy  shall  be  "seat  to 
the  defendant,'^  at  his  post-office  when  known. 

4.  Appearance ;  xnhen  not  shoum  by  recitals. — When  a  decree  pro  confesso 
has  been  entered  against  two  defendants,  on  personal  service  as  to  one,  and 
on  publication  against  the  other  as  a  non-resideut,  and  is  afterwards  set  aside 
"  parties  consenting,"  this  is  not  sufficient  to  show  an  appearance  by  the  non- 
resident defendant,  and  thus  cure  the  defects  in  the  decree  pro  confesso 
against  him. 

5.  Notice  of  amendment  of  bUl. — When  a  decree  pro  confesso  has  been  reg- 
ularly entered  against  a  non-resident  defendant  on  publication,  this  does  not 
dispense  with  the  necessity  of  giving  him  notice  of  an  amendment  of  the 
bill,  as  required  by  the  rule  of  practice  (No.  47);  that  is,  by  entering  notice 
of  the  amendment  on  the  order-book. 
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Appeal  from  the  Chancery  Court  of  Crenshaw. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  16th  March,  1877,  by 
James  Tell,  as  the  administrator  of  the  estate  of  Bennett  B. 
Bass,  deceased,  against  John  Earner  and  Alfred  Holly ;  and 
sought  to  subject  a  certain  tract  of  land,  in  the  possession  of 
said  Holly,  to  the  payment  of  the  purchase-money  due  to 
the  estate  of  Bass.  According  to  the  allegations  of  the 
original  bill,  Bass  sold  and  conveyed  the  land  to  Eamer  in 
January,  1860,  and  placed  him  in  possession,  but  received 
no  part  of  the  agreed  price  ($900),  and  took  no  notes  for 
the  purchase-money ;  and  in  September  afterwards,  the  pur- 
chase-money being  still  unpaid,  he  sold  the  land,  for  the 
same  price,  to  said  Holly,  to  whom  Eamer  then  executed 
a  conveyance,  and  delivered  the  possession  ;  but  Holly  paid 
no  part  of  the  money,  and  did  not  give  his  notes  for  it.  An 
amended  bill  was  afterwards  filed,  which  alleged  that,  at  the 
time  the  contract  was  made  between  Bass  and  Holly,  the 
contract  between  Eamer  and  Bass  was  rescinded,  and  Eamer 
conveyed  to  Holly  at  the  request  of  Bass.  A  decree  pro 
confesso  was  taken  against  each  of  the  defendants ;  against 
Eamer,  on  personal  service  ;  and  against  Holly,  on  publica- 
tion against  him  as  a  non-resident.  On  final  hearing,  on 
pleadings  and  proof,  the  chancellor  rendered  a  decree  for 
the  complainant,  and  ordered  a  sale  of  the  land. '  From  this 
decree  Holly  only  appeals,  and  here  assigns  it  as  error,  with 
numerous  irregularities  in  the  proceedings,  which  will  be 
understood  from  the  opinion  of  the  court. 

J.  M.  Whitehead,  and  J.  D.  Gabdner,  for  appellant. 

W.  D.  Egberts,  c(mtra. 

STONE,  J. — The  decree  in  this  cause  was  rendered  with- 
out personal  service  on  Alfred  Holly,  the  only  defendant 
whose  property  rights  are  affected  by  it.  Publication  wa& 
made  as  to  him,  and  a  decree  pro  confesso  rendered  thereon. 

The  decree  orders  the  sale  of  lands,  as  the  property  of 
Alfred  Holly,  and  under  it  certain  lands  have  been  sold. 
The  chancellor,  in  rendering  his  decree,  did  not  require  of 
complainant,  the  party  interested,  a  bond  conditioned  "  to 
account  for  the  value,  rents  and  profits  of  any  real  estate 
transferred  by  the  operation  of  sueh  decree ; "  and  we  are 
not  informed  such  bond* was  given, — Code  of  1876,  §  3834. 
This  is  assigned  as  error. 

Under  the  ''  act  empowering  courts  of  equity  to  proceed 
against  absent  defendants,"  approved  February  1st,  1805 
Vol.  T.xnr. 
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(Clay's  Dig.  353,  §45),  the  complainant  was  required,  before 
obtaining  a  decree  agaihst  any  defendant  who  was  notified 
by  publication,  and  who  did  not  personally  appear,  to  "  give 
good  and  sufficient  security,  in  such  sum  as  the  court  may 
direct,  to  abide  such  order  touching  the  restitution  of  the 
estate  or  effects  to  be  affected  by  such  decree,  as  the  court 
may  make  concerning  the  same,"  &c.  It  was  uniformly  held, 
that  a  decree  rendered  against  a  non-resident,  notified  only 
by  publication,  would  be  reversed  in  this  court,  if  it  failed 
to  require  such  bond.— 1  Brick.  Dig.  730,  §  1318. 

The  statute  which  governs  this  case  reads  as  follows  :  "  It 
is  no  objection  to  the  execution  of  a  decree  rendered  against 
a  defendant,  that  it  was  founded  a  bill  taken  pro  confesso 
without  personal  service ;  but,  before  the  execution  of  such 
decree,  the  plaintiff,  or  party  interested,  must  give  bond  with 
two  sureties,  payable  to  and  approved  by  the  register,  in  a 
penalty  to  be  prescribed  by  the  chancellor  or  such  register, 
conditioned,"  <fec.— Code  of  1876,  §  3834. 

Section  3835  of  the  Code  declares,  that  "  Where  personal 
service  of  a  decree  rendered  under  the  provisions  of  this 
chapter  is  made  by  serving  the  defendant  with  a  copy  of 
such  decree,  the  same  is  conclusive  and  binding  on  him,  if 
the  petition  to  set  aside  such  decree  is  not  made  within  six 
months  from  such  service." 

Section  3830  of  the  Code  contains  this  provision  :  "  A  de- 
cree made  against  a  defendant,  without  personal  service,  who 
does  not  appear,  is  not  absolute  for  eighteen  months  from 
the  rendition  thereof ;  and  in  such  case,  the  court  must  direct 
a  copy  of  the  decree  to  be  sent  to  such  defendant,"  &c. 

Section  3831  provides,  that  "  such  defendants  may  file  a 
petition  to  set  aside  such  decree,  and  to  defend  the  suit  on 
the  merits,  at  any  time  within  eighteen  months ;  and  upon 
sufficient  cause  shown,  the  chancellor  has  full  power  to  open 
the  decree,  and  to  hear  the  cause,  as  if  no  decree  had  been 
rendered," 

We  think  all  these  provisions  must  be  construed  in  pari 
matei'ia,  as  constituting  one  system.  Section  3830  declares, 
that  "  a  decree  made  against  a  defendant,  without  personal 
service,  who  does  not  appear,  is  not  absolute  for  eighteen 
months  from  the  rendition  thereof ; "  and  this  section  pro- 
vides that,  "  in  such  case,  the  court  must  direct  a  copy  of 
the  decree  to  be  sent  to  such  defendant."  What  is  meant 
by  the  words  "  not  absolute,"  is  shown  in  the  next  section, 
3831,  For  the  term  of  eighteen  months,  the  chancellor,  on 
petition  filed,  "  has  full  power  to  open  the  decree,  and  to 
near  the  cause,  as  if  no  decree  had  been  rendered."  Section 
3835  provides,  that  this  period  of  eighteen  months  may  be 
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shortened,  by  having  personal  service  of  the  decree  made 
on  the  defendant  affected  by  it ;  in  which  event,  "  the  same 
is  conclusive  and  binding  on  him,  if  the  petition  to  set  aside 
such  decree  is  not  made  within  six  months  after  such  ser- 
vice."    These  clauses  are  plain  and  unambiguous.     Section 

3834  of  the  Code  relates  to  all  decrees  rendered  without  per- 
sonal service,  and  requires  bond  to  be  given  by  the  complain- 
ant, or  party  interested,  if  he  wish  to  have  execution  of  his 
decree  before  it  becomes  absolute  under  sections  3830,  3831, 

3835  of  the  Code.  After  the  decree  becomes  absolute,  no 
such  bond  is  necessary. 

The  record  in  the  present  case  fails  to  show  that  the  court 
directed  a  copy  of  the  decree  to  be  sent  to  the  defendant 
Holly,  and,  as  we  have  shown,  it  fails  to  show  the  court  re- 
quired complainant  to  give  bond,  before  he  had  execution  of 
his  decree.  Evidently,  it  was  the  duty  of  the  Chancery 
Court  to  require  both  these  things  to  be  done.  What  is  the 
effect  of  the  silence  of  the  record  upon  these  questions  ? 

The  act  of  1805,  and  section  3834  of  the  Code  of  1876,  are 
different  in  phraseology.  The  former  declared  that,  before 
obtaining  a  decree  against  a  party  who  was  notified  by  pub- 
lication, and  who  did  not  apftear,  the  complainant  should 
give  bond.  This  must  precede  the  decree  itself.  The  Code, 
section  3834,  contains  no  such  inhibitory  clause,  bat  pro- 
vides that,  before  the  execution  of  such  decree,  ■  such  bond 
shall  be  given.  This  is  not  a  prohibition  against  making  the 
decree,  as  the  former  statute  was,  but  only  forbids  its  execu- 
tion, until  restitution  bond  is  executed.  The  court,  in  ren- 
dering such  decree,  should  make  an  order  that  the  decree 
shall  not  be  executed,  until  the  complainant,  or  party  inter- 
ested, execute  the  bond  the  statute  requires.  But,  inasmuch 
as  this  is  not  made  a  condition  precedent  to  the  rendering 
of  the  decree,  it  is  no  ground  for  its  reversal.  It  would  fur- 
nish good  ground  for  refusing  to  confirm  the  sale,  or  for  set- 
ting it  aside,  if  moved  for  within  a  reasonable  time. — Mc- 
Cullum  V.  Huhhert,  13  Ala.  289 ;  Daniel  v.  Modaivell,  22  Ala. 
365  ;  McCdsMl  v.  Lee,  39  Ala.  131 ;  Mobile  Cotton  Press  Go.  v. 
Moore  dt  Mogee,  9  Por.  679  ;  Lankford  v.  Jackson,  21  Ala.  626i, 

Section  3830  of  the  Code  directs  that,  when  a  decree  is 
rendered  without  personal  service,  the  party  not  appearing, 
"  the  court  must  direct  a  copy  of  the  decree  to  be  sent  to 
such  defendant."  This  should  always  be  complied  with  ; 
and  if  neglected,  we  will  not  say  the  decree  would  become 
absolute  at  the  end  of  eighteen  months.  This  duty,  like  the 
one  last  above  considered,  is  subsequent  to  the  rendering  of 
the  decree,  and  its  omission  furnishes  no  ground  of  reversal. 

Section  3823  of  the  Code  authorizes  a  decree  pro  confesso 
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to  be  takftn,  "  on  the  failure  of  the  defendant  to  answer  or 
plead  to  the  bill,  within  thirty  days  .  .  after  the  period 
specified  in  the  order  of  publication  to  answer,  if  the  publi- 
cation required  by  the  order  has  been  perfected."  In  the 
decree  pro  confesso  rendered  against  Holly  in  this  case,  the 
recital  is  "  that  notice  of  the  same  [the  publication]  has 
been  posted  at  the  court-bouse  door  where  said  Chancery 
Court  is  held,  and  a  copy  of  said  notice  has  been  sent  to  the 
post-office  of  said  defendant."  The  rule  of  practice  (No.  25) 
requires  the  register  to  send  a  copy  of  the  publication  "  by 
mail,  to  the  defendant,  when  his  residence  is  shown  by  the 
bill  or  affidavit."  The  post-office  of  the  defendant.  Holly, 
was  shown  by  the  affidavit  of  complainant's  solicitor,  and 
the  copy  should  have  been  sent  to  him.  Sending  it  to  the 
"  post-office  "  of  the  defendant,  is  not  necessarily  sending  it 
to  the  defendant  at  his  post-office.  Notice  by  publication  is, 
at  most,  constructive  notice ;  and,  to  be  valid,  every  sub- 
stantial requirement  of  the  statute  and  the  rule  must  be  com- 
plied with.— 1  Brick.  Dig.  728,  §§  1300, 1301,  1302  ;  Gurry  v. 
Falkner,  51  Ala.  564. 

This  decree  pro  confesso  was  afterwards  set  aside — the 
entry  reciting,  "  parties  consenting ; "  an  amendment  to  the 
bill  allowed,  and  defendants  allowed  thirty  days  within  which 
to  answer.  There  is  no  attempt,  in  the  record,  to  show  that 
notice  of  this  amendment  was  served,  or  that  notice  was 
spread  on  the  order-book.  After  the  thirty  days  expired, 
the  register  entered  another  decree  pro  confesso  against  Holly, 
in  the  following  terms :  "  It  appearing  to  the  register  that 
an  order  of  court  was  made  on  the  22d  day  of  October,  1877, 
requiring  the  defendant  Alfred  Holly  to  appear,  answer,  de- 
mur to,  or  otherwise  defend  against  the  bill  of  complaint  as 
amended  in  the  above  stated  cause,  within  thirty  days  after 
passing  said  order,  and  the  said  defendant  Alfred  Holly  has 
failed  to  appear  within  said  time  to  answer,  demur  to,  or 
otherwise  defend  against  said  bill  of  complaint  as  amended, 
for  more  than  thirty  days ;  on  motion,  it  is  ordered,  that  said 
bill  of  complaint  as  amended  be  taken  as  confessed  against 
said  defendant."  It  is  contended  for  appellee,  that  the 
words,  "parties  consenting,"  bring  the  said  Alfred  Holly 
into  court,  and  heal  all  imperfections  in  the  original  decree 
pro  confesso.  We  think  this  would  be  according  too  much 
influence  to  the  words,  parties  consenting.  True,  the  word 
parties  is  plural,  and  denotes  more  than  one.  How  many 
does  it  denote  ?  The  present  suit  has  three  parties — one 
complainant,  and  two  defendants.  One  defendant,  Ramer, 
was  personally  served,  and  was  thereby  brought  actually 
into  court.     The  other,   Holly,   was   not  served  personally 
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with  process.  Neither  answered.  If  the  complainant  and 
any  one  of  the  defendants  was  present,  and  consented,  this 
meets  all  the  requirements  of  the  words  '  parties  consent- 
ing.' We  do  not  think  this  recital  brought  Mr.  Holly  before 
the  court,  or  healed  the  irregular  decree  p'o  confesso.  Not 
being  before  the  court,  the  second  decree  -pro  confesso  does 
not  recite  enough  to  conclude  a  non-resident  defendgint,  as 
to  whom  only  publication  was  made. — See  Williams  v.  Leivis, 
2  Stew.  41;  Lucy  v.  Beck,  5  Por.  166;  Catlin  v.  Gilders,  3  Ala. 
536 ;  Puckett  v.  Pope,  lb.  552  ;  Savage  v.  WaUhe,  26  Ala.  619  ; 
Ex  parte  Lyon,  60  Ala.  650 ;  authorities  collected  in  Hunt  v. 
Ellison,  32  Ala.  185.  _   ' 

If  the  decree  pro  confesso  against  HoUy  had  been  regularly 
taken,  he  would  then  have  been  in  default.  This,  how- 
ever, would  not  have  dispensed  with  the  notice  the  rule  re- 
quires.— Eule  of  Chancery  Practice  No.  47,  subd.  3.  Notice 
of  some  of  the  amendments  was  not  given  according  to  this 
rule,  or  in  any  other  manner,  so  far  as  the  record  discloses. 
There  was  no  necessity  to  give  notice  of  the  first  amendment 
allowed  by  the  register.  That  amendment  was  allowed  un- 
der section  3788  of  the  Code  of  1876. 

Eeversed  and  remanded. 


Campbell  v.  Crawford. 

Bill  in  Equity  by  Creditors  for  Account  and  Settlement  of  As- 
signment in  Trust  by  Insolvent  Partnership. 

1.  Where  biU  must  be  JUed, — When  the  defendants  reside  in  this  State,  and 
the  suit  does  not  relate  to  real  estate,  nor  seek  to  enjoin  proceedings  at  law,  a 
bill  in  chancery  can  only  be  filed  in  the  district  in  which  a  material  defendant 
resides. 

2.  Same;  how  objection  must  be  taken,  if  not  fled  in  proper  district. — When  a 
bill  is  filed  in  a  chancery  district  which  has  not  jurisdiction  of  the  case,  and 
the  defect  appears  on  the  face  of  the  bill,  the  objection  may  be  taken  by  de- 
murrer, or  by  motion  to  dismiss,  if  it  has  not  been  waived;  but,  when  it  does 
not  so  appear,  a  plea,  in  the  nature  of  a  plea  in  abatement,  is  proper. 

3.  Same;  when  no  court  is  held  in  proper  district. — A  bill  in  equity  can  not  be 
filed  in  Sumter  county,  against  a  resident  citizen  of  Washington  county,  mere- 
ly because  no  time  may  have  been  fixed  by  law  for  holdmg  the  court  in  the 
latter  county. 

Appeal  from  the  Chancery  Court  of  Sumter. 
Heard  before  the  Hon.  A.  W.  Dillard. 
The  bill  in  this  case  was  filed  on  the  2d  July,  1879,  by  Nel- 
son A.  Crawford,  on  behalf  of  himself  and  the  other  cred- 
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itors  of  Patrick,  Irwin  &  Co.,  against  Robert  M.  Campbell ; 
and  sought  an  account  and  settlement  of  an  assignment  exe- 
cuted by  said  Patrick,  Irwin  &  Co.  to  said  Campbell,  as 
trustee,  for  the  benefit  of  their  creditors.  The  defendant 
filed  a  plea,  verified  by  affidavit,  as  follows ;  "Comes  the  de- 
fendant, and  pleads,  that  the  bill  of  complaint  exhibited 
against  him  in  this  cause  is  not  exhibited  against  him  in 
the  proper  chancery  district,  and  therefore  this  court  has 
not,  and  ought  not  to  entertain  jurisdiction  of  the  same  ;  be- 
cause he  says  that  the  same  is  filed  in  the  district  composed 
of  the  county  of  Sumter,  in  which  said  defendant  does  not 
reside,  and  did  not  reside  at  the  time  of  filing  the  same ; 
that  the  bill  is  not  one  to  enjoin  proceedings  or  judgments 
in  other  courts,  or  against  a  non-resident,  nor  respecting 
real  estate  in  said  county  of  Sumter ;  and  that  at  the  time  of 
filing  said  bill,  and  for  more  than  one  year  previous  thereto, 
and  till  now,  the  residence  of  this  defendant  was  in  the 
county  of  Washington  in  said  State.  Wherefore  he  prays 
that  he  be  not  further  held  to  answer  said  bill,"  <fec.  The 
chancellor  sustained  a  demurrer  to  this  plea,  holding  that  it 
was  defective  both  in  form  and  substance ;  and  his  decree 
on  the  demurrer  is  now  assigned  as  error. 

T.  B.  Wetmore,  for  the  appellant. 

SnEDECOR  &  COCKRELL,  cojitra. 

BRICKELL,  C.  J.— The  jurisdiction  of  a  Court  of  Chan- 
cery depends,  not  only  on  the  subject-matter,  but,  when  the 
parties  defendant  reside  in  this  State,  and  the  suit  does  not 
relate  to  real  estate,  or  to  the  injunction  of  proceedings  in 
other  courts,  the  residence  of  the  defendants,  or  of  a  material 
defendant,  is  an  element  of  jurisdiction.  The  statute  is  man- 
datory, that  the  bill  must,  except  in  the  cases  specified,  be 
filed  in  the  district  in  which  the  defendants,  or  a  material 
defendant,  resides.— Code  of  1876,  §  3760.  A  bill,  disclosing 
on  its  face  that  it  is  not  filed  in  the  district  of  residence  of  a 
material  defendant,  would  be  subject  to  demurrer,  or  could 
be  dismissed  on  motion,  if  there  has  not  been  a  waiver  of  the 
objection. — Shrader  v.  Walker,  8  Ala.  244  ;  Porter  v.  Worth- 
ington,  14  Ala.  584 ;  Lewis  v.  Ehod,  38  Ala.  17 ;  Freeman  v. 
McBroom,  11  Ala.  943.  When  the  objection  does  not  appear 
on  the  face  of  the  bill,  or  the  bill  avers  the  residence  of  the 
defendant  in  the  district  in  which  it  is  filed,  a  plea,  in  the  na- 
ture of  a  plea  in  abatement,  is  an  appropriate  mode  of  pre- 
senting  the    objection,   and   asserting  the   defendant's   ex- 
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emption  from  suit  in  any  oth^r  Court  of  Chancery,  than  that 
of  the  district  of  his  residence. 

The  present  bill  was  filed  in  the  Court  of  Chancery  of  the 
county  of  Sumter,  the  fourth  chancery  district  of  the  West- 
ern Division.  The  defendant,  against  whom  it  is  filed, 
pleaded  that,  at  and  prior  to  the  filing  of  the  bill,  his  resi- 
dence was  not  in  that  district,  but  in  the  county  of  Washing- 
ton. The  plea  was  overruled,  it  seems,  rather  on  the  ground, 
that  the  General  Assembly  had  not  prescribed  a  time  for 
holding  a  Court  of  Chancery  in  the  county  of  Washington, 
than  upon  any  other  which  is  urged  in  opposition  to  it.  If 
this  be  true,  which  we  do  not  feel  called  upon  to  decide,  it 
is  certain  that  the  Court  of  Chancery  of  Sumter  could  not 
cure  the  omission,  by  drawing  the  citizens  of  Washington 
county  within  its  jurisdiction,  involving  them  in  all  the  evils 
of  suit  elsewhere  than  the  district  of  their  residence,  against 
which  the  statute  intends  to  protect  them.  The  General  As- 
sembly alone  can  supply  the  omission  supposed,  if  it  exists  ; 
and  until  there  is  some  change  of  the  statute,  it  is  a  privilege 
of  a  defendant  in  chancery,  under  the  limitations  expressed, 
to  be  sued  in  the  county  of  his  residence,  of  which  he  can- 
not be  deprived,  when  it  is  asserted  in  proper  time,  and  in 
an  appropriate  mode. 

The  decree  overruling  the  plea  must  be  reversed,  and  a  de- 
cree here  rendered  sustaining  the  plea,  and  dismissing  the 
bill,  at  the  costs  of  the  appellee  in  this  court,  and  in  the 
Court  of  Chancery. 


Copelaiid  <&  Brantley  v.  Cunningham. 

Action  on  Attachment  Bond. 

1.  Attorney's  fees  as  damages. — In  an  action  on  an  attachment  bond,  con- 
ditioned to  "prosecute  the  attachment  to  effect,  and  pay  the  defendant  all 
such  damages  as  he  may  sustain  from  the  wrongful  or  vexatious  suing  out  of 
such  attachment''  (Code,  §  3256),  attorney's  fees  for  services  rendered  in 
bringing  the  action  ^can  not  be  recovered.  (Overruling  Burton  v.  SmUh, 
49  Ala.  293. ) 

2.  Demurrer  to  part  of  breach. — In  an  action  on  a  penal  bond,  assigning 
breaches,  and  specifying  the  damages  which  the  plaintiff  claims  by  reason  of 
the  broach,  a  demurrer  "to  that  portion  of  the  complaint  which  claims  dam- 
ages" which  are  not  recoverable,  is  well  taken. 

3.  Bond  with  blank  penalty;  admissibility  of  parol  evidence. — An  action  cannot 
be  maintained  on  an  attachment  bond,  the  penalty  of  which  is  left  blank;  nor 
can  the  defect  be  remedied  by  parol  evidence  as  to  what  sum  should  have  been 
specified. 
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Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  John  Cunningham,  against 
Copeland  &  Brantley  as  partners,  to  recover  damages  for  the 
breach  of  an  attachment  bond,  which  the  said  Copeland  & 
Brantley  had  executed  in  an  attachment  suit  instituted  by 
them  against  said  Cunningham.  The  condition  of  the  bond 
was,  that  said  Copeland  &  Brantley  "shall  prosecute  said 
attachment  with  effect,  and  pay  the  said  defendant  all  such 
damages  as  he  may  sustain  by  the  wrongful  or  vexatious 
suing  out  of  said  attchment."  The  bond  was  dated  the  10th 
day  of  February,  1875,  and  the  penalty  was  left  blank,  the 
officer  by  whom  it  was  taken  having  neglected  to  insert  any 
amount  in  the  blank  form.  The  complaint  alleged,  as  a 
breach  of  this  bond,  "that  said  attachment  was  sued  out 
both  wrongfully  aod  vexatiously,  and  was  levied  on  the  prop- 
erty of  the  plaintiff,  to- wit,  sixty  bushels  of  corn,  to  plain- 
tiff's damage  one  hundred  and  twenty  dollars,  wherefor  he 
brings  this  suit ;  and  plaintiff'  avers  that,  by  the  condition  of 
said  bond  being  broken,  he  has  been  damaged  in  a  large 
amount — to-wit :  the  sum  of  twenty  dollars,  in  loss  of  time ; 
the  sum  of  twenty-five  dollars,  loss  and  injury  to  his  prop- 
erty ;  the  sum  of  twenty-five  dollars,  attorney's  fees  in  bring- 
ing this  suit ;  and  the  sum  of  twenty-five  dollars,  costs  in 
said  attachment  suit."  Other  breaches  were  assigned,  claim- 
ing damages  to  plaintiff's  credit  and  business,  &c.  The  de- 
fendants "demurred  in  writing  to  the  complaint,  as  follows  : 
to  that  portion  which  claims  counsel  fees  for  bringing  this 
suit,  because  they  are  not  recoverable  in  this  action,  and  be- 
cause the  damages  for  counsel  fees  in  this  suit  are  too  remote 
to  be  recovered  in  this  action ;"  which  demurrer  was  over- 
ruled by  the  court.  The  record  does  not  show  what  pleas 
were  filed.  On  the  trial,  as  the  bill  of  exceptions  shows, 
when  the  plaintiff  offered  the  attachment  bond  in  evidence, 
the  defendant  objected  to  its  admission  as  evidence,  "be- 
cause there  was  no  penalty  fixed  or  specified  in  the  bond, 
and  because  there  was  no  approval  of  the  bond  by  the  officer 
authorized  to  take  it."  The  court  overruled  the  objections, 
and  admitted  the  bond  as  evidence ;  and  afterwards  allowed 
the  officer  who  issued  the  attachment  to  testify,  "that  he  had 
authority  to  fill  up  the  bond,  and  ought  to  have  filled  it  up 
with  the  proper  amount,  which  was  double  the  amount  sued 
for — that  is,  $124.82."  No  objection  was  made  to  this  testi- 
mony, but  an  exception  was  reserved  to  the  admission  of  the 
bond  ;  and  several  other  exceptions  were  reserved  to  rulings 
of  the  court  on  evidence,  aud  in  the  refusal  of  charges  asked. 
The  overruling  of  the  demurrer  to  the  complaint,  the  admis- 
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sion  of  the  bond  as  evidence,  and  the  other  rulings  to  which 
exceptions  were  reserved,  eighteen  in  all,  are  now  assigned 
as  error. 

Parks  &  Hubbaud,  for  appellants,  cited  Ferguson  &  Scott 
V.  Baber,  24:  Ala.  402;  2  Greenl.  Ev.  §456;  Sedgwick-  on 
Damages,  99;  21  Pick.  378;  2  Mete.  229;  23  Wendell, 
425 ;  and  Gutter  v.  Roberts,  decided  by  the  Supreme  Court 
of  Nebraska,  and  cited  in  Southern  Law  Journal,  May, 
1878,  p.  269. 

Gates  &  Dent,  contra,  cited  Burton  v.  Smith,  49  Ala.  293  ; 
Metcalf  V.  Young,  43  Ala.  643 ;  Seay  v.  Greenwood,  21  Ala. 
491 ;  Wilson  v.  Gantrell,  19  Ala.  642 ;  Williamson  v.  Wool/, 
37  Ala.  298. 

STONE,  J.— Burton  v.  Smith,  49  Ala.  293,  was  a  suit  on 
an  attachment  bond ;  and  it  was  ruled  in  that  case,  that  the 
plaintiff  was  entitled  to  recover  reasonable  attorney's  fees 
for  bringing  the  suit  on  the  bond.  No  authorities  holding 
the  same  doctrine  were  cited  in  support  of  the  ruling.  The 
condition,  or  defeasance  of  an  attachment  bond,  is  to  "prose- 
cute  the  attachment  to  effect,  and  pay  the  defendant  all  such 
damages  as  he  may  sustain  from  the  wrongful  or  vexatious 
suing  out  of  such  attachment." — Code  of  1876,  §  3256.  A 
suit  on  such  bond  is  an  ordinary  suit  on  a  contract,  for  its 
breach,  and  must  be  governed  by  the  rules  applicable  to  such 
ordinary  suits.  The  condition  of  the  bond  does  not  provide 
for  the  payment  of  such  attorney's  fees  ;  and  we  know  of  no 
principle  of  construction,  by  which  contracts  like  this  can 
be  enlarged  beyond  their  terms.  It  was  the  right  and  priv- 
ilege of  the  defendantsy  appellants  here,  to  pay  the  damages 
caused  by  the  wrongful  or  vexatious  suing  out  of  the  attach- 
ment, and  thus  prevent  a  suit.  The  present  action  was 
brought  by  Cunningham,  in  his  own  interest,  and  to  recover 
moneys  which  he  alleged  were  wrongfully  withheld  from 
him.  We  have  no  statute,  or  principle  of  law,  which  author- 
izes the  recovery  of  attorney's  fees  in  such  an  action  as  this. 
They  are  not  damages  proximately  caused  by  suing  out  the 
attachment,  and  must  stand  on  the  same  principles  as  other 
actions  brought  for  breaches  of  covenants,  or  other  executory 
contracts. — Uarbinson  v.  Harrell,  19  Ala.  753;  Pounds  v. 
Hamner,  57  Ala.  342 ;  Garrett  v.  Yoe,  17  Ala.  74 ;  Miller  v. 
Garrett,  35  Ala.  96 ;  Dunn  v.  Davis,  37  Ala.  95.  The  demur- 
rer to  this  assignment  was  rightly  taken,  and  should  have 
been  sustained. — Botts  v.  Bridges,  4  Por.  274 ;  Taylor  v.  Pope, 
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3  Ala.  190 ;  Wilson  v.  CantreU,  19  Ala.  642  ;  Governor  v.  Wiley, 
14  Ala.  172;  Williamson  v.  Mc Arthur,  37  Ala.  298;  Harmon 
V.  Thompson,  2  How.  Miss.  808  ;  May-tin  v.  Williams,  13  Johns. 
264 ;  McCay  v.  Shoots,  2  Litt.  372 ;  Domsland  v.  Thompson, 
2  Blackst.  (Sir  Wm.)  910. 

Other  points  will  arise  when  this  case  returns  to  the  court 
below  for  another  trial.  Among  them,  the  fact  that  the  bond 
is  blank  in  its  penalty.  The  present  suit  being  on  the  bond, 
the  plaintiff  must  recover  on  it,  or  not  at  all.  He  sues  on  an 
obligation  or  promise  to  pay  blank  dollars.  If  this  be  con- 
strued to  mean  'dollars'  in  the  plural — more  than  one — it  is 
wholly  indefinite  as  to  the  number,  and  we  have  nothing  by 
which  to  determine  the  sum  intended.  If  it  be  replied,  that 
the  defendants  bound  themselves  to  prosecute  the  action  to 
effect,  and  to  pay  all  such  damages  as  the  defendant  might 
sustain  from  the  wrongful  or  vexatious  suing  out  of  the  at- 
tachment ;  the  answer  is,  this  is  not  the  obligatory,  but  the 
defeasance  part  of  the  bond-  It  was  the  contingency,  on 
which  the  obligors  were  not  to  pay  money,  which,  but  for 
the  condition  or  defeasance,  they  had  bound  themselves  by 
their  contract  to  pay.  Now,  the  contract  declared  on  bound 
the  bondsmen  to  pay  no  ascertained  sum,  and  that  promise 
was  to  be  void,  if  they  prosecuted  their  attachment  to  effect, 
&c.  We  hold,  that  the  bond,  which  is  the  foundation  of  the 
suit,  was  a  promise  to  pay  nothing,  and  therefore  that  it 
could  not  be  the  foundation  of  a  recovery.  We  will  not  say 
an  action  on  the  case  could  not  have  been  maintained. — Mc- 
Kellar  v.  Couch,  34  Ala.  336.  The  defect  in  the  bond  could 
not  be  supplied  by  oral  proof,  in  an  action  at  law  on  the 
bond. —  Garroio  v.  Carpenter,  1  Porter,  359;  Uamner  v.  Cobb, 
2  Stew,  k  Por.  383 ;  Phil.  Ev.,  Cow.  k  Hill's  notes,  1st  ed., 
1471-3 ;  EJner  v.  Shaw,  2  Wend.  567 ;  Sessions  v.  BarfieJd, 
2  Bay,  94 ;  Mead  v.  Steger,  5  Por.  498 ;  Sanford  v.  Howard, 
29  Ala.  684. 

There  are  other  questions,  but  some  of  them  are  not  so 

f)resented  as  that  we  can  consider  them.     The  foregoing  will 
urnish'  a  guide  for  another  trial.     We  overrule  tlie  case  of 
Burton  v.  Smith,  supra. 
Keversed  and  remanded. 
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Paulling''s  Adm'rs  v.  Creagh's  Adm'rs. 

Bill  in   Equity   to   Enjoin    Sale  under   Mortgage;    Cross-Bill 
for    Foreclosure. 

1.  Revivor  under  cross-bill. — When  a  mortgagor  files  a  bill  to  enjoin  a  sale 
of  the  mortgaged  property  under  a  power  contained  in  the  mortgage, 
and  dies  pending  the  suit  ;  if  the  mortgagee  wishes  to  obtain  a  decree 
of  foreclosure,  under  a  cross-bill  and  bill  of  revivor,  as  by  statute  he 
may  do  (Code,  §  3805),  he  must  take  the  necessary  steps  to  bring  in  the  per- 
sonal representative  and  heirs  (or  devisees)  of  the  deceased  mortgagor,  as 
defendants;  and  an  appearance  by  the  personal  representative  in  the  origi- 
nal suit,  and  the  revivor  of  that  suit  in  his  name,  are  not  sufficient  to  sup- 
port a  decree  against  him  in  the  cross-suit,  without  any  service  of  process 
upon  him,  or  appearance  by  him  in  that  suit. 

2.  Decree  against  non-resident  defendant. — To  support  a  decree  against  a 
non-resident  defendant,  on  publication  only,  the  statutes  and  rules  of  practice 
must  be  strictly  observed,  and  the  facts  showing  a  compliance  with  them 
must  appear  by  the  record :  a  recital  that  publication  was  made  in  due  form, 
or  in  proper  form,  is  not  sufficient. 

3.  Same.  —When  the  affidavit  of  the  defendant's  non-residence  states  that  his 
post-office  is  "Goodwin,  Holmes  county,  Mississippi,"  and  a  copy  of  the  order 
of  publication  is  forwarded  by  mail  to  him  at  Goodman  in  said  county,  this  is 
not  sufficient  to  support  a  decree  against  him. 

Appeal  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  Chables  Tubner.  / 

This  case  was  before  the  court  at  two  former  terms,  and 
may  be  found  reported  in  54  Ala.  646,  where  all  the  material 
facts  of  the  case,  as  then  presented,  are  stated.  The  opin- 
ion delivered  by  this  court  on  the  first  appeal,  at  June  term, 
1871,  seems  never  to  have  been  reported.  The  record  on 
the  present  appeal  contains  only  the  proceedings  had  in  the 
cause  since  the  last  reversal.  The  facts  were  thus  stated  in 
the  opinion  of  the  court,  as  delivered  by  Maj^ning,  J.: 

"  The  administrators  of  A.  M.  Creagh,  deceased,  who  was 
a  large  creditor  of  Wm.  K.  Paulling,  being  about  to  cause 
the  sale  of  a  valuable  plantation,  and  numerous  slaves  en- 
gaged in  cultivating  it,  that  he  had  conveyed  to  a  trustee  to 
secure  payment  of  the  debt,  or  of  so  much  of  the  mortgaged 
property  as  might  be  required  to  pay  it ;  he,  in  January, 
1857,  filed  a  bill  of  complaint  against  them  and  the  trustee, 
Mr.  Lyon,  to  enjoin  said  sale ;  alleging  therein  a  variety 
of  frauds  against  him,  in  the  settlement  made  when  the 
notes  for  his  indebtment  were  given,  and  in  procuring  the 
securities  about  to  be  enforced.     The  suit  was  delayed  from 

Vol.  liXzu. 


1879.]  OF  ALABAMA.  399 

[Paalling's  Adm're  v.  Creagb's  Adm'rs.] 

time  to  time,  and  two  decrees,  which  were  successively  ren- 
dered in  it,  were,  at  different  terms  of  this  court,  here  re- 
versed, and  the  cause  remanded.  When  this  was  done  the 
second  time,  in  1876,  instructions  were  prescribed  as  to  the 
manner  in  which  the  account  should  be  stated,  upon  a  refer- 
ence to  a  master  in  the  Chancery  Court ;  and  it  being  evident 
that  a  large  balance  would  be  due  from  Paulling,  this  court 
said  in  respect  it :  '  A  decree  should  be  rendered  in  favor  of 
the  administrators  of  Creagh,  and  a  sale  of  such  of  the  prop- 
erty embraced  in  the  deed  to  Lyon  [the  trustee]  as  has  not 
perished,  should  be  ordered  for  its  payment,'  and  the  costs 
be  taxed  against  Paulling. — 54  Ala.  658. 

"  Not  long  after  this,  Paulling  died,  leaving  a  will,  by 
which  he  devised  and  bequeathed  all  his  property,  then  con- 
sisting mainly  of  real  estate,  to  several  persons  who  resided 
in  the  State  of  Mississippi.  Appellant  Bush  was  appointed 
administrator  with  the  will  annexed  of  Paulling's  estate  in 
Alabama,  and  in  that  capacity  became  a  party  complainant 
to  the  cause.  But  the  devisees  and  heirs  having  declined  or 
neglected  to  become  parties  to  the  same,  the  administrators 
of  Creagh's  estate,  defendants  thereto,  by  virtue  of  a  statute 
in  such  case  made  and  provided,  filed  a  cross-bill  and  bill  of 
revivor  against  them  and  Bush  as  administrator,  to  bring 
them  in  and  make  them  parties,  so  that  the  litigation  might 
be  proceeded  in,  and  a  decree  rendered  as  directed  in  the 
opinion  here  delivered.  To  this  end,  proceedings  were  there- 
upon had,  an  account  was  ordered,  stated,  and  confirmed  ; 
and  a  decree  was  entered,  that  the  mortgaged  property  be 
sold  by  the  register,  and  the  proceeds  applied  to  payment  of 
the  debt  which,  according  to  his  report,  was  due  to  Creagh's 
estate.  To  reverse  this  decree,  the  cause  has  been  brought 
to  this  court  by  appeal.  The  errors  assigned  are,  that  the 
persons  named  as  defendants  in  the  cross-bill  were  not 
brought  into  court." 

Brago  &  Thorimgton,  for  appellants. — 1.  It  was  error  to 
order  a  decree  of  reference,  or  to  render  a  final  decree 
against  John  W.  Bush,  as  administrator  of  W.  K.  Paulling, 
deceased,  when  the  record  shows  that  he  had  never  been 
served  with  any  process  to  appear  and  plead,  answer,  or 
demur  to  the  cross-bill  and  bill  of  revivor,  and  never  ap- 
peared, nor  in  any  way  consented  to  these  orders  and  decrees. 
Code,  §5>  3763,  3775,  3*805,  3823  ;  Kirk  v.  McAllister,  39  Ala. 
343  ;  4  Peters,  466  ;  14  Peters.  147  ;  9  How.  U.  S.  336  ;  11 
How.  U.  S.  437 ;  3  Sumner,  600 ;  2  Paine,  502 ;  2  McLean, 
473,  511 ;  4  Ih.  96. 

2.  The  record  shows  that  these  decrees  were  rendered  be- 
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fore  the  lapse  of  eighteen  months  from  the  grant  of  adminis- 
tration to  Bush.     This  was  error. — Code,  §§  2614,  3274. 

3.  As  against  the  non-resident  defendants,  the  decree  of 
reference,  and  the  final  decree,  each,  is  erroneous.  The  affida- 
vits disclosed  their  non-residence,  their  place  of  residence  in 
Mississippi,  and  their  post-office  ;  and  the  decree  pro  coufesso 
against  them  fails  to  show  that  any  copy  of  the  order  of  pub- 
lication was  ever  mailed  to  them,  or  posted  up  at  the  court- 
house door,  as  required  by  the  25th  rule  of  practice. — Hur- 
ler V.  Bobbins,  21  Ala.  585 ;  Butler  v.  Butler,  11  Ala.  668 ; 
CuUom  V.  Branch  Bank,  23  Ala.  797 ;  Hartley  v.  Blood- 
good,  16  Ala.  233  ;  Batre  v.  Auze,  5  Ala.  173  ;  Erwin  v.  Fer- 
guson, 5  Ala.  158 ;  Gurry  v.  Falhier,  51  Ala.  565 ;  Hanson  v. 
Patterson,  17  Ala.  738. 

4.  As  against  Sarah  C.  Jones  and  W.  E.  Noel,  the  court 
erred  in  appointing  a  guardian  ad  litem  for  them,  and  in  re- 
viving the  suit  in  their  names,  and  in  the  decree  of  reference, 
and  in  the  final  decree. — Batre  v.  Auze,  5  Ala.  173  ;  Erwin  v. 
Ferguson,  5  Ala.  158 ;  Walker  v.  Bank  of  Mobile,  6  Ala.  452  ; 
Dunning  v.  IStanton,  9  Porter,  513 ;  Walker  v.  Hallett,  1 
Ala.  379. 

W.  M.  Beooks,  and  W.  E.  Claeke,  contra.  (No  brief  on  file.) 

MANNING,  J.  [After  stating  the  facts  as  above.] — On 
examining  the  record,  we  do  not  find  that  the  summons, 
which  (it  seems)  was  issued,  was  ever  served  on  Bush,  the 
administrator ;  nor  did  he  appear  in  the  cause  at  all,  as  a 
defendant  in  the  cross-suit.  The  fact  that  he  made  him- 
self, as  administrator,  complainant  in  the  suit  brought  by 
Paulling,  was  not  sufficient.  He  should  have  been  served 
with  process  to  make  him  a  party  in  fact  to  the  cross-bill. 
It  set  forth  a  history  of  the  transactions  between  the  dece- 
dent, Greagh,  and  Paulling,  and  of  the  proceedings  in 
the  suit  of  the  latter,  which  Bush  was  entitled  to  con- 
trovert ;  and  it  prayed  for  relief,  such  as  the  Chan- 
cery Court  granted.  The  decree  was  rendered,  als  >,  on  a 
hearing  or  submission  of  the  original  and  cross-cause  both 
together,  and  was  rendered  in  accordance  with  the  prayer  of 
the  cross-bill.  It  was  error  to  make  such  a  decree  without 
having  Bush  served  with  process,  and  without  any  appear- 
ance on  his  part,  in  the  cross-action. 

There  seems  to  have  been  a  failure,  also,  to  comply  with 
the  provisions  of  the  law  to  bring  the  non-resident  devisees 
and  heirs  of  Paulling  into  court.  According  to  statute,  "or- 
ders of  publication  must  conform  to  the  rules  now  in  force 
in  Courts  of  Chancery  in  this  State,  and  to  those  which  may 
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hereafter  be  made."— Code  of  1876,  §  3773  (3339).  And  by  the 
25tli  Rule  of  Chancery  Practice,  it  is  ordered,  in  respect  to 
non-resident  defendants,  that  the  register  shall  have  all  or- 
ders of  publication,  "  whether  made  by  the  chancellor  or 
himself,  published,  with  as  little  delay  as  may  be,  in  such 
newspaper  as  may  be  designated  in  the  order,  once  a  week 
for  four  consecutive  weeks  ;  a  copv  of  which  order  he  must 
post  up  at  the  door  of  the  courthouse  of  the  county,  or  other 
place  where  the  court  sits,  and  shall  send  by  mail  another 
copy  thereof  to  the  defendant,  where  his  residence  is  shown 
by  the  bill  or  affidavit,  as  aforesaid  ;  which  copies  shall  be 
posted  up,  and  sent  by  mail,  within  twenty  days  from  the 
making  of  said  order.' 

Without  going  into  any  question  made  respecting  the 
validity  of  the  register's  amendment  nunc  pro  tunc  of  his 
original  entries  on  this  subject,  it  appears  by  them  as 
amended,  that  the  copies  of  the  publication  and  notice  were 
not  sent  to  the  post-office  designated  in  the  affidavit  made 
thereof,  as  that  of  the  defendants.  According  to  the  affida- 
vit, the  post-office  of  th&  parties  was  Goochvin,  in  Holmes 
county,  Mississippi ;  but  the  copies  were  addressed  to  them 
at  Goodman,  instead  of  Ghodwin.  This  was  not  a  proper 
service. 

"  Notice  to  the  defendant,  actual  or  constructive,"  said  the 
Supreme  Court  of  the  United  States,  "  is  an  essential  pre- 
requisite to  jurisdiction.  Due  process,  with  personal  service, 
as  a  general  rule,  is  sufficient  in  all  cases."  But  construc- 
tive notice  "  can  only  be  admitted  in  cases  coming  fairly 
within  the  provisions  of  the  statute  authorizing  courts  to 
make  publication,  and  providing  that  the  publication,  when 
made,  shall  authorize  the  court  to  decide  and  decree." 
Wherefore  it  was  held,  that  affixing  process  on  the  front  door 
of  the  house  which  the  defendant  had  lately  occupied  with 
his  family  as  his  home,  and  had  left  because  the  country  in 
which  it  was  situated  in  Virginia  was  brought  within  the 
power  of  the  army  of  the  United  States  during  the  late  war, 
was  not  a  compliance  with  the  statute,  which  required  such 
process  to  be  "  posted  on  the  front  door  of  the  party's  usual 
place  of  abode."— ^hrfe  v.  McVeigh,  91  U.  S.  507-8.  See, 
also.  City  of  Opelika  v.  Daniel,  59  Ala.  217-18. 

Rules  prescribed  by  law,  through  which  jurisdiction  is 
acquired  to  render  judgments  and  decrees  that  shall  be  bind- 
ing ui)on  persons  residing  out  of  the  State,  and  beyond  the 
reach  of  its  process,  must  be  complied  with,  or  the  jurisdic- 
tion is  not  obtained.  A  final  decree,  rendered  against  a 
defendant  as  to  whom  publication  was  ordered,  without 
proof  that  pubhcation  was  perfected  according  to  the  order, 
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will  be  reversed. — Batre  et  al.  v.  Auze,  5  Ala.  173  ;  Butler  v. 
Builer,  11  Ala.  668  ;  Hartley  v.  Bloodgood,  16  Ala.  233  ;  Beav- 
ers V.  Davis,  19  Ala.  b2. 

The  record  must  disclose  that  a  copy  of  the  order  was 
posted  at  the  court-house  door,  or  the  decree  cannot  be  sus- 
tained.— Cullum  V.  Branch  Bank  of  Mobile,  and  Butler  v.  But- 
ler, svpra.  And  if  the  residence  of  defendant  is  disclosed,  it 
must  appear  that  a  copy  of  the  order  was  transmitted  to  him 
by  mail. — Ih.  And  these  things  must  be  shown  by  recitals 
of  the  facts  ;  a  mere  statement,  or  recital,  that  publication 
was  made  in  due  or  proper  form,  is  not  sufficient,  when  the 
case  is  brought  up  by  appeal.  This  is  the  statement  rather 
of  a  legal  conclusion,  than  of  facts. — Hanson  v.  Patterson,  17 
Ala.  738  ;  1  Brick.  Dig.  764.  For  the  course  to  be  pursued 
where  non-resident  infants  are  to  be  made  parties  defend- 
ants, see  the  rules  on  that  subject,  and  1  Brick.  Dig.  762. 

Let  the  decree  of  the  chancellor  be  reversed,  and  the  cause 
remanded. 


Shulman,  Goetter  &  Well  v.  Graves. 

Action  for  Breach  of  Special  Contract. 

1.  Bankruptcy;  composition  with  creditors ;  requisites  of  plea. — A  composition 
between  a  bankrupt  and  his  creditors,  when  approved  by  the  conrt,  is  binding 
and  conclusive  only  on  the  creditors  whose  names  and  address,  with  the 
amount  of  their  debts,  are  included  in  the  statement  furnished  by  the  bank- 
rupt to  the  creditors'  meeting  (Rev.  Stat.  U.  S.  §  5103);  and  when  such  com- 
position is  pleaded  by  the  bankrupt,  in  bar  of  a  subsequent  action  by  a  cred- 
itor, the  plea  must  aver  that  the  plaintiff's  name,  &c.,  were  included  in  the 
defendant's  statement. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  was  brought  by  Wm.  D.  Graves,  against  Louis 
Goetter,  David  Weil,  and  Louis  Shulman,  who  are  described 
in  the  summons,  but  not  in  the  complaint,  as  "late  partners 
doing  business  in  the  name  of  Shulman,  Goetter  &  Wpil;" 
and  was  commenced  on  the  3d  July,  1878.  The  summons 
and  complaint  were  served  on  Goetter  and  Weil,  and  re- 
turned not  found  as  to  Shulman ;  but  the  action  was  treated 
as  a  suit  against  the  partnership.  The  complaint  contained 
only  a  single  count,  which  was  in  these  words  :  "The  plain- 
tiff claims  of  the  defendant  one  thousand  dollars,  for  that 
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whereas,  to-wit,  on  the  9th  day  of  January,  1872,  Henry  H. 
Mead  and  W.  J.  Wilson  were  indebted  to  plaintiflf  in  the 
sum  of  $536.12,  due  by  promissory  note  for  said  sum,  dated 
May  1st,  1871,  and  due  on  the  1st  October,  1871,  with  inter- 
est from  the  date  thereof,  payable  to  one  H.  W.  Clayton  ; 
which  note  was  previously  thereto  transferred  to  said  plain- 
tiflf :  and  whereas,  on,  to-wit,  said  9th  January,  1872,  the  said 
H.  H.  Mead  was  indebted  to  defendants  in  a  large  sum,  to- 
wit,  in  the  sum  of  $3,000,  and  was  the  owner  of  certain  real 
and  personal  property  situated  in  said  county  of  Mont- 
gomery; he,  the  said  Mead,  proposed  to  receive  [secure?] 
the  said  sum,  so  due  to  plaintiflf,  by  mortgage  upon  said 
property ;  whereupon,  defendants  oflfered  and  promised  to 
pay  to  plaintiff  the  said  sum  so  due  to  him  from  said  Mead, 
one  half  in  cash,  and  the  balance  in  the  fall  of  1872,  if  the 
said  Mead  would  trade  with  defendants  in  the  purchase  of 
his  supplies  during  the  year  1872,  and  would  execute  a  mort- 
gage upon  his  property  to  secure  the  said  sum  so  due  to  de- 
fendants, and  the  price  of  such  supplies  as  he  might  pur- 
chase from  defendants  during  the  year  1872,  and,  for  further 
security,  would  also  execute  a  lien  upon  the  crop  of  said 
Mead  to  be  grown  during  the  year  1872 ;  and  all  of  which 
was  to  be  due  and  payable  on  the  1st  day  of  October,  1872. 
And  plaintiff  avers,  that  said  offer,  so  made  by  defendants, 
was  accepted  by  said  Mead  and  plaintiff ;  and  the  said  Mead 
did,  on  said  9th  January,  1872,  execute  the  mortgage  and 
lien  upon  the  said  crop  for  the  security  of  the  amount  due 
from  said  Mead  to  defendants,  and  the  price  of  goods  and 
supplies  to  be  bought  as  aforesaid  during  the  year  1872  ;  and 
thereupon  defendants  promised  to  pay  to  plain dff  the  amount 
of  said  note,  and  did  pay  to  plaintiff,  to-wit,  on  the  3d  day  of 
February,  1872,  three  hundred  dollars,  and  promised  to  pay 
the  balance  due  upon  said  note  in  the  fall  of  1872 ;  and 
although  often  requested  to  do  so,  the  defendants  have  failed 
and  refused  to  *pay  the  same,"  &c. 

The  defendants  pleaded,  "in  short  by  consent :  1.  The 
general  issue.  2.  The  statute  of  Uoiitations  of  three  years. 
3.  The  statute  of  limitations  of  six  years.  4.  The  statute  of 
frauds.  5.  And  defendants  further  say,  that,  before  the 
commencement  of  this  suit,  they  were  adjudged  bankrupts 
by  the  District  Court  of  the  United  States  at  Montgomery  ; 
and  afterwards,  by  the  authority  of  said  court,  a  composition 
was  had  with  their  creditors,  which  was  duly  approved  by 
said  court.  6.  And  defendants  further  plead,  as  a  set-off,  a 
note  executed  by  plaintiff  to  defendants  on  the  27th  Novem- 
ber, 1873,  for  $170.85,  payable  one  day  after  date ;  which 
sum,  with  the  interest  thereon,  is  still  due  and  unpaid." 
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The  plaintiff  demurred  to  the  5th  plea,  "in  short  by  con- 
sent," "because  it  does  not  appear  from  said  plea  that  the 
name  and  address  of  plaintiff,  and  the  amount  of  the  debt 
due  to  him,  was  shown  in  the  statement  of  defendant  at  the 
meeting  of  creditors  passing  the  resolution  of  acceptance  of 
said  compromise."  The  court  sustained  the  demurrer,  and 
its  judgment  in  that  behalf  is  now  assigned  as  error. 

Sayre  &  Graves,  for  appellants. — The  statute  provides  for 
a  composition  with  the  bankrupt's  creditors,  under  the  direc- 
tion of  the  court,  and  subject  to  its  approval. — Rev.  Stat.  U. 
S.  §  5103.  The  plea  sets  out  such  a  composition,  and  avers 
that  it  was  had  under  the  authority  of  the  court,  and  was  ap- 
proved by  the  court.  The  term  composition  is  general,  and 
includes  every  detail  of  fact  necessary  to  make  it  effectual ; 
and  the  word  creditors,  as  used  in  the  plea,  must  be  construed 
to  mean  all  creditors.  The  pleadings  are  "in  short  by  con- 
sent," and  the  language  must  be  construed  liberally. — Jack- 
son V.  Jackson,'  7  Ala.  791 ;  Amason  v.  Nash,  24  Ala.  279  ;  Gov- 
ernor V.  Bancroft,  16  Ala.  605.  That  the  name  and  address 
of  plaintiff  were  not  included  in  the  statement  submitted  to 
the  meeting  of  creditors,  if  such  was  the  fact,  was  matter  for 
a  replication  to  the  plea. 

R.  M.  Williamson,  and  T.  M.  Arrington,  contra,  cited 
Bump  on  Bankruptcy,  9th  ed.,  676 ;  12  Blackf.  562  ;  12  Bank. 
Reg.  201 ;  13  lb.  455. 

BRICKELL,  C.  J.— The  act  of  Congress  declares  :  "The 
provisions  of  a  composition,  accepted  by  such  resolution, 
in  pursuance  of  this  section,  shall  be  binding  on  all  the  cred- 
itors whose  names  and  addresses,  and  the  amounts  of  the 
debts  due  to  whom,  are  shown  in  the  statement  of  the  debtor 
produced  at  the  meeting  at  which  the  resolution  shall  have 
been  passed,  but  shall  not  affect  or  prejudice  the  rights  of 
any  other  creditors."  A  former  clause  renders  it  the  duty  of 
the  bankrupt  to  produce  to  the  meeting  of  creditors,  at 
which  the  resolution  of  composition  is  adopted,  "a  state- 
ment showing  the  whole  of  his  assets  and  debts,  and  the 
names  and  addresses  of  the  creditors  to  whom  such  debts 
respectively  are  due;  and  it  is  further  provided,  that  the'reso- 
lution  of  composition,  when  approved  by  the  court,  shall  be 
operative,  if  passed  by  a  majority  in  number  and  three- 
fourths  in  value  of  the  creditors  assembled  at  such  meeting, 
and  confirmed  by  the  signatures  of  the  debtor  and  two- 
thirds  in  number  and  one-half  in  value  of  all  the  creditors. 

A  discharge  in  bankruptcy,  granted  by  a  court  of  corape- 
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tent  jurisdiction,  like  judgments  and  decrees  operating  in 
personam,  caunot  be  collaterally  impeached  for  mere  defects 
or  irregularities  in  the  proceedings. — Morrison  v.  JVoolson, 
29  N.  H.  510 ;  Lathrop  v.  Stuart,  5  McLean,  167 ;  Richards 
V.  Nixon,  20  Penn.  19.  The  act  of  Congress  makes  the  cer- 
tificate conclusive  evidence,  in  favor  of  the  bankrupt,  of  the 
fact  and  regularity  of  the  discharge.  A  discharge,  obtained 
under  the  bankrupt  law  of  1841,  could  be  impeached  for 
fraud  in  any  court  before  which  it  was  pleaded. — Maf)ry  v. 
Herndon,  8  Ala.  848.  But,  under  the  bankrupt  law  of  1867, 
the  discharge  could  be  impeached,  for  any  cause  which 
would  have  prevented  it  from  being  granted,  only  in  the 
court  in  which  the  adjudication  was  had,  and  within  two 
years  after  the  date  thereof. —  Oaies  v.  Parrish,  47  Ala.  157  ; 
Milhouse  v.  Aicnrdi,  51  Ala.  594. 

The  court  in  bankruptcy  having  acquired  jurisdiction,  reso- 
lutions and  proceedings  in  composition  may  be  pleaded  in 
bar  of  the  right  of  a  creditor  to  maintain  a  suit  on  a  demand 
within  their  operation.  The  regularity  of  the  proceedings 
is  as  incapable  of  impeachment  collaterally,  as  would  have 
been  a  discharge  granted  by  the  court,  if  the  discharge  had 
not  been  rendered  unnecessary  and  improper  by  the  inter- 
vention of  the  composition. —  In  re  Beckef,  12  B.  R  241 ; 
Smith  V.  Eagle,  14  B.  R.  241 ;  Blumenstiel's  Law  and  Practice 
in  Bankruptcy,  461.  The  regularity  of  the  proceedings  may 
not  be  impeached,  and  may  be  unimpeachable  :  the  mode  of 
procedure  pointed  out  may  be  strictly  pursued ;  and  yet 
there  may  be  creditors  on  whom  the  proceedings  do  not 
operate^ — creditors  not  bound  or  affected  by  the  composition, 
whose  rights  are  preserved  unimpaired,  by  the  terms  of  the 
statute.  As  to  such  creditors,  the  jurisdiction  of  other 
courts  is  not  affected.  They  are  not  required  to  resort  to 
the  bankrupt  court,  to  annul  or  vacate  the  composition.  If 
the  composition  is  pleaded  against  them,  the  court  will  in- 
quire whether  they  are  of  the  class  on  whom  it  is  binding,  or 
whether  they  are  of  the  class  not  affected  by  it.  The  inquiry 
will  not  be,  whether  the  composition  is  tainted  with  fraud — 
whether  the  proceedings  leading  to  it  were  regular :  but, 
whether  it  is  binding  on  the  particular  creditor.  Such  in- 
quiry, like  an  inquiry  as  to  the  jurisdiction  of  a  court  render- 
ing a  judgment  reUed  on  as  a  bar,  must  be  made  by  any 
court  in  which  the  composition  is  pleaded. — Ex  2^rte  Paper 
Staining  Co.,  8  Cli.  App.  595. 

As  a  plea  of  discharge  in  bankruptcy  must  show  the  juris- 
diction of  the  court  granting  it,  a  plea  of  composition  should 
also  show  that  it  is  binding  on  the  party  against  whom  it  is 
pleaded.     Binding  only  on  creditors  who  were  shown  by  the 
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statement  of  the  bankrupt,  produced  at  the  meeting  of  cred- 
itors passing  the  resolution  of  composition,  the  plea  must 
aver  that  such  statement  included  the  name  and  debt  of  the 
plaintiff.  This  is  as  essential  to  the  efficacy  of  the  compo- 
sition, as  is  jurisdiction  to  the  efficacy  of  a  discharge.  In- 
tendments are  not  made  to  support  pleadings,  when  assailed 
by  demurrer.  The  pleader  is  presumed  to  state  the  case  as 
strongly  for  himself,  as  the  facts  will  authorize.  The  omis- 
sion to  state  a  material  fact  justifies  the  court,  in  pronouncing 
judgment,  in  assuming  the  fact  does  not  exist.  The  plea,  not 
showing  that  plaintiff's  claim  was  included  in  the  statement 
produced  to  the  meeting  of  creditors,  did  not  show  the  com- 
position was  binding  on  him,  and  the  demurrer  to  it  was 
properly  sustained. 

The  omission  of  the  name  and  demand  of  a  creditor  from 
the  schedules  of  a  bankrupt,  if  inadvertent,  is  not  ground  for 
impeaching  the  discharge.  If  fraudulent,  it  may  be  ground 
for  its  vacation  in  the  bankrupt  court,  but  would  not  be  avail- 
able collaterally.  The  case  is  different  with  a  composition, 
which  the  statute  limits  in  operation  to  creditors  whose 
names  and  addresses,  and  the  amounts  of  whose  debts,  are 
shown  in  the  statement  produced  by  the  bankrupt  to  the 
meeting  of  creditors  accepting  it. 

Let  the  judgment  be  affirmed. 


Martin  v.  Lile. 

Statutory  Action  in  Nature  of  Ejectment, 

1.  Bankruptcy;  lien  of  attachment  levied  more  than  Jour  inonths  before. — An 
adjudication  of  bankruptcy  does  not  destroy  or  iiffect  the  lien  of  an  attach- 
ment levied  more  than  four  months  prior  thereto  :  the  debtor's  title  to  the 
property  passes  to  the  assignee  as  he  himself  held  it — that  is,  subject  to  the 
lien  of  the  attachment ;  find  the  court  in  which  the  attachment  suit  is  pending 
may,  notwithstanding  the  bankruptcy,  proceed  with  the  suit,  and  enforce  the 
lien  by  any  appropriate  process  which  does  not  involve  a  personal  judgment 
against  the  bankrupt. 

2.  Homestead  exemption ;  allowance  by  DLitrict  Court  in  banJcraptcy,  in  lands 
subject  to  attachment  lien. — The  allowance  of  a  homestead  exemption  by  the 
District  Court  in  bankruptcy,  in  lands  which,  though  included  in  the  bank- 
rupt's schedule,  were  subject  to  the  lien  of  an  attachment  levied  on  them  more 
than  four  months  prior  to  the  adjudication  in  bankruptcy,  and  which  were 
afterwards  sold  under  the  judgment  in  the  attachment  suit,  operates  only  on 
such  claim  and  interest  in  the  land  as  passed  to  the  assignee,  and  can  not 
prevail  against  a  purchaser  under  the  judgment  in  attachment. 

3.  Same;  how  waived,  or  lost. — When  an  atfcichment  is  levied  on  lands,  the 
right  to  a  homestead  exemption  in  them  must  be  clainaed  and  asserted  before 
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the  lands  aro  sold  ander  final  process  on  the  judgment  in  the  attocfiment  sait, 
or  it  is  waived  and  lost. 

4.  Same;  occupancy.— A  homet>taid  exemption  can  not  be  claimed  in  lands 
which  are  not  in  the  actnal  occapancy  of  the  debtor  as  a  residence. 

Appe^vl  from  the  Circuit  Court  of  Jackson. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Thomas  Lile,  against  James 
L.  Martin,  to  recover  the  possession  of  a  certain  tract  of  land 
in  said  county,  together  with  damages  for  its  detention  ;  and 
was  commenced  on  the  1st  August,  1877.  The  land  had  be- 
longed to  George  W.  Drake,  and  both  parties  claimed  under 
him ;  the  plaintiff,  by  purchase  at  sheriff's  sale,  under  a  writ 
of  venditioni  txponas,  issued  on  a  judgment  in  an  attachment 
case  against  said  Drake,  and  a  subsequent  deed  from  the 
assignee  in  bankruptcy  of  said  Drake ;  and  the  defendant, 
under  a  conveyance  from  said  Drake,  who  claimed  it  as  his 
homestead  exemption  under  an  order  of  the  District  Court 
in  bankruptcy  allowing  it  to  him.  The  material  facts,  affect- 
ing each  of  these  titles,  are  stated  in  the  opinion  of  the  court. 
In  the  court  below,  the  facts  were  agreed  on,  and  reduced  to 
writing ;  and  the  court,  "  being  required  to  charge  the  jury 
on  the  effect  of  the  evidence,"  instructed  the  jury  that,  on 
the  agreed  facts,  they  must  find  for  the  plaintiff.  This  charge, 
to  which  the  defendant  excepted,  is  now  assigned  as  error. 

Brandon  k  Jones,  for  the  appellant,  cited  Stede  v.  Moody, 
53  Ala.  418,  and  cases  there  referred  to. 

Cabaniss  &  Ward,  contra,  cited  3Iay  v.  Courtney,  Tenant  <fe 
Co.,  47  Ala.  185  ;  Ray  v.  Norstoorfhy,  23  Wallace,  128  ;  Stede 
V.  Moody,  53  Ala.  423 ;  Bump  on  Bankruptcy,  8th  ed.,  152, 510. 

STONE,  J. — Attachments  against  the  property  of  Drake 
were  levied  on  the  lands  in  controversy,  more  than  four 
months  before  he,  Drake,  was  adjudicated  a  bankrupt  on  his 
own  petition.  The  attachments  were  never  dissolved,  nor 
does  it  appear  there  was  any  ground  for  their  dissolution. 
After  Drake  was  adjudged  a  bankrupt,  Bradley,  his  assignee, 
was  substituted  in  his  place  as  defendant  in  the  attachment 
suits ;  and  long  after  Drake's  discharge  in  bankruptcy,  judg- 
ments were  recovered  in  said  attachment  suits,  not  against 
Drake  personally,  but  ascertaining  the  amounts  due,  and 
condemning  the  lands  to  sale  in  payment  thereof.  Under 
orders  of  sale  issued  on  said  judgments,  the  sheriff  sold  the 
lands,  and  Lile,  plaintiff  in  this  action,  became  the  purchaser, 
and  received  a  deed  from  the  sheriff.  Drake  interposed  no 
claim  of  homestead  exemption  in  the  attachment  suits  and 


408  SUPKEME  COUET  fl>ec.  Term. 

[Martin  v.  Lile.] 

proceedings,  and  it  does  not  appear  that  he  ever  was  in  the 
actual  possession  of  the  lands.  He  did  not  personally  occu- 
py them  when  the  attachments  were  levied,  or  at  any  time 
afterwards.  They  were  in  the  possession  of  his  tenants,  he 
residing  in  another  county. 

The  defendant,  appellant  here,  makes  title  as  follows : 
When  Drake  filed  his  petition  in  bankruptcy,  he  rendered  in 
the  lands  in  controversy  in  his  schedule  of  assets,  and  filed 
therewith  his  claim  to  have  the  said  eighty  acres  set  apart  to 
him  under  the  statutes  of  the  State.  It  is  not  shown  that, 
in  such  schedules  and  surrender,  any  mention  was  made  of 
the  attachments  which  had  been  levied  on  the  land  ;  and  it 
is  not  shown  that  the  plaintifi's  in  those  attachment  suits 
were  brought  before  the  court  in  bankruptcy,  or  had  any 
notice  that  Drake  had  claimed,  or  would  claim,  a  homestead 
exemption  in  the  lands  so  resting  under  the  lien  of  an  attach- 
ment levy.  The  homestead  exemption,  so  claimed  by  Drake, 
was  allowed  him  by  the  District  Court,  sitting  in  bankruptcy. 
Drake  conveyed  to  Martin,  the  defendant  in  this  suit,  who 
held  possession  by  his  tenant,  when  this  suit  was  brought. 
Subsequent  to  Lile's  purchase  at  sheriff's  sale,  Drake's 
assignee  released  to  him,  by  quit-claim  deed,  all  the  interest 
which  he,  as  assignee,  held  in  said  lands. 

"  The  levy  of  an  attachment  creates  a  lien,  in  favor  of  the 
plaintiff,  upon  the  estate  of  the  defendant  so  levied  on,  from 
the  levy."— Code  of  1876,  §  3280.  True,  this  lien  is  not 
always  effective.  If  the  plaintiff  fails  to  obtain  a  judgment 
in  the  suit  in  which  the  levy  is  made,  the  lien  is  lost.  When, 
however,  he  does  prosecute  his  suit,  so  commenced,  to  a 
judgment  in  his  favor,  the  lien  is  preserved,  and  dates  from 
the  levy.  The  bankrupt  law,  speaking  of  the  effect  of  the 
assignment  by  the  register  to  the  assignee,  of  the  bankrupt's 
effects,  declared,  that  "  such  assignment  shall  relate  back  to 
the  commencement  of  the  proceedings  in  bankruptcy,  and, 
by  operation  of  law,  shall  vest  the  title  to  all  such  property 
and  estate,  both  real  and  personal,  in  the  assignee,  although 
the  same  is  then  attached  on  mesne  process  as  the  property 
of  the  debtor,  and  shall  dissolve  any  attachment  made  with- 
in four  months  next  preceding  the  commencement  of  the 
bankruptcy  proceedings." — Rev.  Stat.  U.  S.  §  5044.  Under 
this  statute,  the  uniform  ruling  has  been,  that  "no  attach- 
ment, made  prior  to  the  period  of  four  months  next  preced- 
ing the  commencement  of  proceedings  in  bankruptcy,  is  dis- 
solved. Not  being  dissolved,  it  remains  in  full  force.  When 
the  attachment  is  so  made  prior  to  that  time,  the  debtor's 
title  to  the  property  attached  passes  to  the  assignee,  subject 
to  the  creditor's  lien  acquired  by  virtue  of  such  attachment. 
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The  lien  may  be  enforced  by  any  requisite  proceedings  there- 
for, which  do  not  involve  a  judgment  in  personam.  A  judg- 
ment only  to  be  enforced  against  the  property  attached,  but 
not  to  be  enforced  against  the  person  of  the  defendant,  or 
any  other  property,  may  be  entered,  even  though  a  discharge 
has  been  granted,  and  is  pleaded  in  bar  of  the  action." — 
Bump  on  Bankruptcy,  9th  ed.,  507. 

In  Croive  v.  Reid,  57  Ala.  '281,  we  held,  "The  lien  of  an 
attachment,  levied  on  real  estate,  more  than  four  months 
prior  to  an  adjudication  in  bankruptcy,  and  of  executions 
issuing  from  the  courts  of  the  State,  were  not  impaired  or 
destroyed,  but  were  preserved  by  the  bankrupt  law ;  that 
creditors  could,  after  bankruptcy,  enforce  such  liens  through 
the  medium  of  the  process  of  the  State  courts  having  juris- 
diction." After  collating  many  decisions  of  the  Supreme 
Court  of  the  United  States,  bearing  on  the  question,  we  said 
further,  "  There  is  not  discoverable  any  suggestion  counte- 
nancing the  proposition,  that  an  adjudication  ii^  bankruptcy 
strips  other  tribunals  of  jurisdiction  already  existing,  and 
transfers  to  the  court  of  bankruptcy  exclusive  jurisdiction 
of  the  estate  of  the  bankrupt."  And  we  decided  that  the 
lien  in  that  case,  which  dated  before  the  adjudication  in 
bankruptcy,  was  not  affected  by  such  adjudication ;  and  the 
title  acquired  under  the  lien,  although  acquired  under  pro- 
ceedings in  the  State  court,  was  allowed  to  prevail  against 
any  and  all  claim  of  the  assignee. 

These  authorities  conclusively  show,  that  when  Drake 
became  a  bankrupt,  only  such  interest  as  he  then  held  in  the 
lands  in  controversy  vested  in  his  assignee.  The  interest  he 
then  held  and  owned,  was  only  the  residuum  left,  alter  satis- 
fying the  attachment  lien,  afterwards  enforced  against  it.  All 
else  was  in  the  custody  of  the  State  court,  by  virtue  of  the 
attachments  levied  more  than  four  months  before  that  time. 
The  sale  of  the  entire  property  under  the  attachment  liens 
fell  far  short  of  paying  the  judgments  recovered  in  those 
suits ;  and  hence  nothing  of  value  in  that  land  really  passed 
to  the  assignee. 

We  hold,  that  the  homestead  claim  of  Mr.  Drake,  allowed 
by  the  court  in  bankruptcy,  was  valid  against,  and  only  valid 
against  such  claim  as  the  assignee  in  bankruptcy  had  to  the 
land.  This,  we  have  shown  above,  was  nothing.  This  claim 
rests  on  section  2880,  Revised  Code.  Under  that  statute,  to 
assail  the  claim  of  Lile  in  the  present  suit,  it  was  necessary 
to  show  that  Drake  had  successfully  interposed  his  claim  of 
homestead  in  the  State  court,  and  before  the  .sole  n-ns  vinde. 
Homestead  exemption  is  a  mere  privilege,  which  may  be 
waived,  and  which  is  waived,  if  not  claimed  according  to  law. 
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Moreover,  Mr.  Drake  not  residing  on  the  land  he  claimed  as 
homestead,  his  claim,  if  he  had  made  one,  should  have  been 
disallowed. — Raster  v.  Mc  Williams,  41  Ala.  302 ;  Bell  v.  Davis, 
42  Ala.  460;  McConnaughy  v.  Baxter,  55  Ala.  379;  Freiss  v, 
Campbell,  60  Ala.  635. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


Fore  V,  Hllbbard. 

Detinue  for  Furniture  of  Drug  Store. 

1.  Parol  evidence;  when  admissible  to  show  meaning  of  words  in  mortgage,  or 
identify  things  conveyed. ^W hen  a  mortgage  conveys  "the  following  described 
real  estate,  with  the  buildings  thereon  known  as  the  drug-store,  and  all  the 
fixtures  and  furniture  thereto  pertaining,  or  in  any  wise  belonging  ;"  and  it  is 
shown  to  have  been  given,  on  the  dissolution  of  a  partnership  between  the 
mortgagor  and  mortgagee  in  carrying  on  a  drug-store,  to  secure  the  payment 
of  the  agreed  price  for  the  mortgagee's  interest  in  the  property  and  business  ; 
the  v/ovd  furniture  being  interlined  before  signature,  on  objection  by  the  mort- 
gagee to  the  u«e  of  the  word  fixtures  alone;  although  oral  evidence  is  not  ad- 
missible to  show  what  the  parties  agreed  should  be  included  in  the  word 
furniture,  it  should  be  received  to  identify  the  articles  which  did  in  fact  con- 
stitute the  furniture  of  the  building,  and  were  used  by  the  parties  in  carrying 
on  their  said  business  therein. 

Appeal  from  the  Circuit  Court  of  Monroe. 

Tried  before  the  Hon.  John  K.  Henry. 

This  action  was  brought  by  J.  F.  Fore,  against  B.  L.  Hib- . 
bard,  to  recover  "three  walnut  show-cases,  one  walnut  office- 
chair,  one  soda-fount,  and  syrup  bottles  and  glasses  belong- 
ing thereto,"  and  numerous  other  articles,  together  with 
damages  for  their  detention ;  and  was  commenced  on  the 
20th  December,  1875.  The  defendant  pleaded  non  detinet, 
and  a  special  plea  denying  the  plaintiff's  ownership  of  the 
articles  sued  for  ;  and  issue  seems  to  have  been  joined  on 
both  of  these  pleas.  The  plaintiff  claimed  the  articles  under 
a  mortgage  executed  to  him  by  the  defendant ;  and  the  prin- 
cipal question  in  the  case  was,  whether  they  were  included 
in  the  mortgage.  The  material  facts  were  thus  stated  in  the 
opinion  of  the  court,  as  delivered  by  Manning,  J.: 

"By  the  mortgage  under  which  the  question  in  this  case 
arises,  Hibbard,  the  defendant  below,  sold  and  conveyed  to 
plaintiff,  Fore,  'the  following  described  real  estate,  to-wit,  lot 
No.  15,  in  the  plan  of  the  town  o\  Monroeville,     .... 
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containing  a  half-acre,  with  the  buildings  thereon,  known  as 
the  drug-store,  and  all  the  fixtures  and  furniture  thereto  per- 
taining, or  in  any  wise  belonging ;'  and  in  a  subsequent  part 
of  the  instrument,  the  mortgagor  says :  *If  I  fail  to  pay  said 
note,  in  part  or  in  full,  then  the  said  J.  F.  Fore  is  hereby  au- 
thorized to  take  possession  of  said  land,  fixtures,  dec,  above 
described.'  The  parties  had  been  partners  in  carrying  on 
the  business  of  druggists  and  grocers,  in  the  building  refer- 
red to ;  and  the  note  mentioned,  and  mortgage,  were  given 
upon  the  ]iurchase  by  Hibbard  of  Fore's  interest  in  the  busi- 
ness and  property  of  the  partnership,  in  August,  1873.  The 
words  furniture  and  fixtures  &c.,'  where  these  latter  subse- 
quently occur,  upon  objection  made  to  the  terms  of  the  mort- 
gage, before  its  execution,  were  interlined  by  consent,  before 
it  was  signed ;  and  the  things  sued  for  are  claimed  as  being 
of  the  'furniture'  (chiefly  of  the  drug-store)  mentioned  in 
the  mortgage. 

"Plaintiff's  attorney  proposed  to  prove,  'that  the  word 
furniture  was  intended  to  cover  the  furniture  used  in  carry- 
ing on  the  business  of  the  drug-store  and  grocery,'  and  to 
that  end,  he  asked  a  witness  (plaintiff  himself )  the  following 
questions  :  'Was  there  any  understanding  between  you  ana 
Hibbard,  the  mortgagor,  as  to  what  property  was  to  be  in- 
cluded and  covered  by  the  vforii furniture,  previous  to  its  ex- 
ecution ?'  'What  was  the  cause  of  the  interlineation  of  that 
word  ?'  'What  was  then  said  as  to  the  intention  and  mean- 
ing of  the  words'  interlined  ?  'Why  was  the  interlineation  in 
the  mortgage  made  ?'  All  of  which  questions  were  severally 
ruled  out,  against  the  objection  and  exceptions  of  plaintiff ; 
and  the  judge,  at  the  instance  of  defendant,  told  witness, 
'that  he  must  not  make  any  answer  as  to  the  meaning  of  the 
language  of  the  mortgage,  or  which  would  vary  the  meaning 
of  the  words  thereof  ;  to  which  plaintiff  excepted.'  Defend- 
ant, by  cross-examination,  proved  that  the  show-cases,  scales, 
jars,  and  other  things  sued  for,  were  not  attached  or  fastened 
to  the  realty ;  and  plaintiff  offered  evidence,  which  was  ex- 
cluded, 'tending  to  show  that  the  articles  sued  for  were 
properly  ievrnQCi furniture  of  a  drug  and  grocery  business.* 
The  judge,  among  other  things,  in  his  charge  to  the  jury, 
told  them,  that  the  mortgage  'did  not  convey  such  furniture 
or  property  as  belonged  or  appertained  to  the  drug  or  gro- 
cery business,  as  such,  and  not  attached  to  or  in  any  wise 
pertaining  or  belonging  to  the  building :  which  also  was  ex- 
cepted to.  These  several  rulings  are  now  assigned  as 
error." 

J.  W.  Posey,  for  the  appellant,  cited  Halstead's  Law  of 
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Evidence,  vol.  1,  p.  210 ;  Doe  v.  Jackson,  1  Sm.  &  Mar.  494; 
16  Barbour,  89  ;  1  Greenl.  Ev.  §§  277-8, 288-9  ;  Cowhs  v.  Gar- 
rett, 30  Ala.  347 ;  Taliaferro  v.  Brown,  11  Ala.  706 ;  Hughes 
V.  Wilkinson,  35  Ala.  462;  Mobile  M.  D.  Co.  v.  McMillan, 
27  Ala.  98  ;  Jenkins  v.  Cooper,  50  Ala.  419. 

J.  M.  "Whitehead,  and  0.  J.  Torret,  contra,  cited  Thorpe 
V.  Sughi,  35  Ala.  330 ;  Barloiv  v.  Lambert,  28  Ala.  704 ;  Moody 
V.  3IcCoivn,  39  Ala.  586  ;  and  cases  cited  in  Brickell's  Digest, 
vol.  1,  pp.  865-6,  §§  H66,  867,  868,  870,  888,  898 :  lb.  868, 
§§  911-16.  . 

MANNING,  J.  [After  stating  the  facts  as  above.]— It  is 
evident  that  the  circuit  judge  acted  under  the  conviction  that 
nothing  but  real  estate  and  fixtures  thereof  were  conveyed 
by  the  mortgage ;  and  that  no  unattached  personal  chattels 
could  pass  under  the  general  description  furniture,  as  con- 
tained in  this  mortgage      In  this  we  think  he  erred. 

It  often  happens  that  extrinsic  circumstances  are  of  value 
in  elucidating  the  true  meaning  of  a  contract.  "The  court 
and  jury,  in  interpreting  what  the  writer  meant,  must  put 
themselves,  as  far  as  evidence  can  enable  them  to  do  so,  in 
his  position,"  or,  rather,  in  the  position  of  the  parties. 
2  Whart.  on  Ev.  940,  and  authorities  cited  in  note  2.  Hence, 
it  was  properly  shown  in  this  case,  by  oral  evidence,  that 
Fore  and  Hibbard  were  partners  in  the  drug  and  grocery 
business;  that  one  had  sold  out  his  interest  therein  to  the 
other ;  that  the  building  which  was  on  the  lot  mortgaged, 
was  the  house  in  which  they  were  carrying  on  that  business  ; 
and  that  after  the  mortgage  had  been  written,  it  was  amended 
by  interlining  the  word  "furniture,"  after  fixtures,  where  this 
latter  word  first  occurred,  and  the  word  and  abbreviation, 
"fixtures  &c.";  which  shows  that,  without  them,  the*  instru- 
ment was  considered  defective. 

Now,  why  was  the  word  furniture  added  ?  If  it  was.  in- 
tended to  mean,  as  the  circuit  judge  seems  to  have  under- 
stood, nothing  more  than  the  word  "fixtures"  imported,  it  is 
wholly  superfluous.  That  was  expressed  already.  And  we 
do  not  usually  understand  realty,  or  things  appurtenant 
thereto,  as  coming  under  the  denomination  oi  furniture.  The 
word  relates,  ordinarily,  to  moveable  personal  chattels.  It 
is  very  general  both  in  meaning  and  application ;  and  its 
meaning  changes,  so  as  to  take  the  color  of,  or  be  in  accord 
with,  the  subject  to  which  it  is  applied.  Thus,  we  hear  of 
the  furniture  of  a  parlor,  of  a  bed-chamber,  of  a  kitchen,  of 
shops  of  various  kinds,  of  a  ship,  of  a  horse,  of  a  plantation, 
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<fec.  The  articles,  utensils,  implements,  used  in  these  various 
connections,  as  also  those  used  in  a  drug  or  other  store,  as 
the  furniture  thereof,  differ  in  kinds  according  to  the  pur- 
poses which  they  are  intended  to  subserve ;  yet,  being  put 
and  employed  in  their  several  places  as  the  equipment  there- 
of, for  ornament,  or  to  promote  comfort,  or  to  facilitate  the 
business  therein  done,  and  being  kept,  or  intended  to  be 
kept,  for  those  or  some  or  one  of  those  purposes,  they  per- 
tain to  such  places,  respectively,  and  collectively  constitute 
the  furniture  thereof. 

It  follows,  that  when  any  of  the  things,  which  together  con- 
stitute the  furniture  of  a  place,  are  sued  for  in  the  action  of 
detinue,  the  contract  or  writing,  in  which  they  are  described 
by  that  general  term  only,  will  not,  ordinarily,  be  sufficient 
evidence  by  itself  to  enable  plaintiff  to  recover.  The  pratic- 
ulars  must  be  shown,  and  identity  proved  by  oral  evidence  ; 
just  as  if  a  man,  by  his  will,  were  to  devise  the  quarter- 
section  of  land  on  which  be  was  living,  oral  testimony  must 
be  introduced  to  identify  the  parcel.  In  such  a  case,  as  has 
been  said  before  in  this  court,  "It  is  the  instrument  which 
operates :  the  oral  evidence  does  no  more  than  assist  its 
operation,  by  pointing  out  and  connecting  it  with  the  proper 
subject-matter.  ...  It  points  out  the  precise  object 
to  which  the  instrument  is  applicable." — Pay.sant  v.  Ware, 
1  Ala.  165.  And  in  another  case,  this  court  said  :  "Where 
a  written  contract,  although  complete  in  itself,  contains  a 
term  which  it  is  impossible  for  the  court  to  construe  without 
the  .aid  of  evidence  aliunde,  it  is  proper  to  resort  to  such 
evidence  for  that  purpose." — Coicles  v.  Garrett's  Adnir, 
30  Ala.  341. 

The  plaintiff  should  have  been  permitted  to  prove,  not 
what  the  parties  orally  agreed  should  be  included  in  the 
word  furniture,  but  the  things  that  did  in  fact  constitute  the 
furniture  of  the  building  mortgaged,  in  the  use  to  which  it 
was  put  of  a  drug  and  grocery  store. 

Let  the  judgment  of  the  Circuit  Court  be  reversed,  and  the 
cause  be  remanded. 
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Phillips  V,  Ash's  Heirs  and  Adm'rs. 

Bill  in  Eqtiity  by  Judgment  Creditor  to  Enforce  LAen  of  At- 
tachment on   Lands  against  Heirs. 

1  Levy  of  attachment  on  lands;  death  of  defendant  before  judgment.— Whea 
an  attachment  is  levied  on  lands,  and  the  defendant  dies  before  judgment, 
the  lien  created  by  the  levy  is  thereby  destroyed;  and  though  the  action  may 
be  revived,  and  prosecuted  to  judgment  against  his  personal  representative, 
the  lien  is  gone,  and  the  revivor  does  not  affect  the  rights  of  heirs  or  devisees. 

2.  Same  ;  lien  not  enforced  in  equity. — The  plaintiff  cannot,  in  such  case, 
by  bill  in  equity  subject  the  lands  to  the  satisfaction  of  his  debt,  since  a  court 
•of  equity  cm  not  aid  or  supply  the  defects  of  a  statutory  remedy.  (The  case 
of  McClellan  v.  Lipscomb,  .56  Ala.  255,  was  not  intended  to  intimate  that  such 
a  bill  conld  be  maintained.) 

Appeal  from  the  Chancery  Court  of  St.  Clair. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  6th  May,  1878,  by 
Jackson  Phillips,  against  the  widow  (personally  and  as  ad- 
ministratrix) and  children  of  William  M.  Ash,  deceased  ;  and 
sought  to  subject  a  tract  of  land,  which  had  belonged  to 
said  William  M.  Ash  in  his  life-time,  and  on  which  an  attach- 
ment had  been  levied  at  the  suit  of  the  complainant,  to  the 
satisfaction  of  the  judgment  in  the  attachment  case,  which 
had  been  rendered  against  the  widow  as  administratrix  of 
said  Ash.  The  attachment  suit  was  commenced  in  April, 
1864,  and  the  attachment  was  levied  on  the  lands,  and  also 
on  several  slaves,  on  the  22d  April,  1864.  The  defendant  in 
attachment  died  in  1865,  and  letters  of  administration  on 
his  estate  were  duly  granted  to  his  widow  on  the  29th  Octo- 
ber of  that  year.  At  the  September  term,  1866,  of  the  Cir- 
cuit Court  of  said  county,  in  which  the  s"uit  was  pending,  the 
death  of  the  defendant  in  attachment  was  suggested,  and  a 
5cire /aci'as  was  ordered  to  issue  to  his  administratrix;  and 
the  cause  was  revived  against  her  at  the  next  term.  At  the 
October  term,  1868,  judgment  was  rendered  for  the  plaintiff, 
on  issue  joined ;  and  the  following  order  was  added  to  the 
judgment :  "  And  it  further  appearing  to  the  satisfaction  of 
the  court  that  this  suit  was  commenced  by  original  attach- 
ment, and  that  the  same  was  levied,  in  the  life-time  of  the 
deceased,  on  lands  and  negro  slaves,  the  property  of  said 
defendant ;  it  is  therefore  now  ordered,  that  the  lands  so 
levied  upon  be  condemned  to  the  satisfaction  of  this  judg- 
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ment,"  particularly  describing  them ;  "  and  it  is  further  or- 
dered, that  a  venditioni  exponas  issue  out  of  this  court,  com- 
manding the ,  sheriff  of  said  county  to  sell  said  lands  or 
property,  for  the  purpose  of  satisfying  said  judgment,  in 
manner  and  form  as  the  law  in  such  case  directs."  The 
lands  were  sold  under  a  venditioni  exponas  issued  on  this 
judgment,  and  were  bid  off  by  the  plaintiff  at  the  price  of 
$100.  The  bill  alleged,  that  the  decedent's  estate  had  never 
been  reported  or  declared  insolvent,  and  that  the  lands  were 
not  worth  more  than  the  amount  due  on  the  plaintiff's  judg- 
ment ;  and  the  complainant  insisted,  that  his  inchoate  lien 
on  the  lands,  acquired  by  the  levy  of  the  attachment,  was 
perfected  and  made  absolute  by  the  judgment  in  his  favor, 
but  he  had  no  title  which  could  be  asserted  at  law  ;  and  he 
therefore  prayed  that  the  lands  might  be  sold,  as  in  proceed- 
ings to  foreclose  a  mortgage,  and  the  proceeds  of  sale  be 
applied  to  the  satisfaction  of  his  judgment,  and  also  for  gen- 
eral relief. 

The  defendants  demurred  to  the  bill,  assigning  the  follow- 
ing (with  other)  causes  of  demurrer :  1st,  "  because  com- 
plainant has  no  lien  on  the  lands  in  controversy,  on  which  to 
found  the  relief  prayed ; "  2d,  "  because  whatever  rights 
complainant  had  or  has,  under  said  attachment  suit,  are  stat- 
utory, and  this  court  will  remit  him  to  his  statutory  remedy 
for  their  enforcement ; "  3d,  "  because  complainant  has  a 
plain,  adequate,  and  complete  remedy  at  law."  The  chan- 
cellor sustained  the  demurrer  on  these  grounds,  and  dis- 
missed the  bill ;  and  his  decree  is  now  assigned  as  error. 

J.  W.  Inzer,  and  L.  F.  Box,  for  appellant. 

Taxjl  Bradford,  contra^  (No  briefs  on  file.) 

BRICKELL,  C.  J. — An  attachment,  as  the  leading  pro- 
cess in  the  commencement  of  an  action  at  law,  which  is  exe- 
cuted by  a  levy  upon  the  estate,  real  or  personal,  of  the 
debtor,  is  unknown  to  the  common  law,  derived  here  wholly 
from  statutes.  Its  purpose  is,  that  the  jurisdiction  of  the 
court,  in  ulterior  proceedings,  may  be  more  effectual,  and  to 
afford  the  plaintiff  security  for  the  satisfaction  of  the  judg- 
ment which  he  may  obtain.  The  levy,  from  its  date,  creates 
a  lien — a  right  to  chaise  the  property  levied  upon,  with  the 
payment  of  the  judgment  renaered,  in  priority  of  any  subse- 
quent alienations  the  defendant  may  make,  or  of  any  subse- 
quent incumbrances  he  may  create,  or  of  subsequent  liens 
arising  by  operation  of  law,  in  favor  of  other  creditors.  The 
lien  differs  from  the  lien  of  an  execution,  as  it  now  exists,  or 
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the  lien  of  a  judgment  on  lands,  as  it  formerly  existed.  It 
operates  only  on  the  particular  property  which  is  the  sub- 
ject of  the  levy,  and  is  incipient,  inchoate,  an^  conditional. 
It  begins  with  the  levy,  and  depends  upon  the  condition, 
that  the  plaintiff  in  the  suit  obtains  judgment,  upon  which 
process  may  issue  authorizing  a  sale  of  the  property  attached. 
The  lien  terminates,  if  such  judgment  is  not  obtained.  In 
its  very  nature,  the  lien  is,  consequently,  less  stringent, 
frailer,  aud  more  uncertain,  than  the  lien  of  an  execution. 
Fitzpatrick  v.  Edgar,  5  Ala.  499 ;  Hale  v.  Cumminys,  3  Ala. 
398;  Lamar  v.  Qunter,  39  Ala.  324;  McEachin  v.  Reed, 
40  Ala.  410. 

Personal  property,  subject  to  execution,  may  be  attached  ; 
and  the  officer  must  take  it  into  possession,  retaining  the 
custody  thereof,  unless  it  is  replevied  in  the  mode  prescribed 
by  the  statute.  The  levy  displaces  the  possession  of  the 
defendant,  and  clothes  the  officer  with  a  special  property. 
Woolfalk  V.  Ivgraham,  53  Ala.  11.  A  levy  may  be  made  on 
real  estate,  whether  the  same  be  a  fee-simple,  or  any  less 
legal  estate. — Code  of  1876,  §  3268.  The  effect  of  a  levy  on 
real  estate  differs  materially  from  a  levy  on  personal  prop- 
erty. No  estate,  or  interest,  passes  to  the  officer,  or  to  the 
plaintiff ;  no  right  to  the  possession,  or  to  take  the  rents, 
issues,  or  profits.  The  possession,  and  right  of  possession, 
remain  in  the  defendant,  undisturbed.  A  lien  is  created  by 
the  levy,  superior  to  subsequent  liens,  alienations,  or  incum- 
brances, which  will  be  available  to  the  creditor,  if  he  obtains 
judgment,  to  which  the  real  estate  can  be  made  subject  by 
process  issuing  upon  it. — Drake  on  Attachment,  §  239. 

All  personal  actions,  which  may  be  commenced  by  attach- 
ment, or  in  the  course  of  which  an  ancillary  attachment  may 
issue  (except  actions  for  injuries  to  the  person  or  reputation), 
survive  for  and  against  the  personal  representatives  of  the 
respective  parties. — Code  of  1876,  §  2921.  Tiie  death  of  the 
defendant,  after  the  levy  of  the  attachment,  causes  a  tem- 
porary suspension,  or  abatement  of  the  suit,  which  must  be 
cured  by  a  revivor  against  his  personal  representative.  The 
title  to  all  personal  property  of  a  deceased  person  devolves, 
by  operation  of  law,  on  his  personal  representative.  Death 
works  a  change  of  the  parties  to  the  suit,  but,  of  itself,  does 
not  dissolve  the  attachment,  or  impair  its  lien  on  personal 
property.  For,  when  the  revivor  is  had  against  the  personal 
representative,  there  is  before  the  court  the  party  having  the 
title  ;  and  if  judgment  is  rendered  against  him,  it  operates 
directly  on  the  property ;  and  a  venditioni  exponas,  or  a  fieri 
facias,  may  be  issued  upon  it,  under  which  a  sale  may  -be 
made   for   the   satisfaction   of   the  judgment.     But,   if  the 
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estate  of  the  defendant  has  been  jadiciallj  declared  insolvent, 
then  the  lien  is  lost.  The  judicial  ascertainment  of  the  in- 
solvency takes  away  all  right  to  execution  on  the  judgment, 
and  transfers  to  the  court  ascertaining  it  exclusive  jurisdic- 
tion to  marshal  and  distribute  the  assets,  and  of  all  debts 
and  claims  chargeable  upon  them ;  and  the  statute  intervenes, 
and  declares  the  order  in  which  debts  and  claims  are  to  be 
paid. —  Woolfalk  v.  Ingraham,  supra. 

But  the  death  of  the  defendant,  pendente  lite,  of  neces- 
sity works  a  loss  of  the  lien  created  by  the  levy  of  the  attach- 
ment on  real  estate,  If  he  dies  intestate,  the  lands  descend 
immediately  to  his  heirs ;  or,  if  he  dies  testate,  they  pass  to 
his  devisees.  The  personal  representative  takes  no  estate 
or  interest  in  them,  and  a  judgment  against  him  will  not  bind 
them.  No  other  than  real  actions,  under  our  statutes,  are 
capable  of  revivor  for  or  against  heirs  or  devisees.  As  the 
title  resides  in  them,  and  they  cannot  be  made  parties,  no 
judgment  can  be  rendered  by  which  they  are  to  oe  divested 
of  iheir  estate,  though  the  levy  created  a  lien,  continuing 
during  the  life  of  the  ancestor.  This  is  the  frailty  and  un- 
certainty of  the  lien,  as  the  statutes  have  created  it. — Mc- 
Clellan  v.  Lipscomb^  56  Ala.  256. 

The  history  and  changes  of  our  legislation  indicate,  very 
clearly,  a  fixed  purpose  to  prevent  lands  descended,  or  de- 
vised, from  being  subjected  to  sale  under  legal  process  issu- 
ing on  a  judgment  against  the  personal  representative.  Lands 
were  not,  at  common  law,  liable  to  the  payment  of  debts ; 
but  it  is  not  probable  this  doctrine  of  the  common  law  ever 
obtained  in  this  State.  It  is  certain  that,  at  a  very  early 
period  in  our  legislative  history,  it  was  abrogated,  and  lands 
were  made  subject  to  judgments  of  courts  of  record,  against 
the  party  having  a  beneficial  legal  estate  in  them. — Ndson  v. 
McCrary,  60  Ala.  301.  A  judgment,  at  common  law,  against 
the  personal  representative,  could  not,  of  course,  operate  on 
lands,  for  he  had  no  estate  in  them  ;  and  we  are  not  aware 
of  any  English  statute,  which  gave  any  remedy  for  subject- 
ing them  to  the  satisfaction  of  such  judgment,  which  could 
ever  have  been  considered  of  force  in  this  State.  The  statute 
of  Westminster  2,  13  Edw.  1st,  authorized  a  scire  fcucias 
against  the  heir,  on  a  judgment  rendered  against  the  ances- 
tor while  living,  but  not  on  a  judgment  against  the  personal 
representative.  In  this  respect,  this  statute  was  never  re- 
garded of  force  in  this  State  {Bell  v.  Robinson,  1  Stew.  193); 
and  if  it  had  been,  it  would  have  been  superseded  by  the  act 
of  1828,  which  gave  a  judgment  creditor  a  scire  facias,  to 
subject  lands  descended,  if  the  personal  representative  neg- 
lected to  apply  to  the  Orphans    Court  for  an  order  to  sell 

(27) 
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them  for  the  payment  of  debts.— Clay's  Dig.  197,  §  27.  This 
statute  was  construed  as  applying,  not  only  in  case  of  judg- 
ment against  the  ancestor,  but  likewise  to  judgments  against 
the  personal  representatives. — Fitzpatrick  v.  Edgor,  5  Ala. 
498.  But  it  did  not  extend  to  lands  devised — these  could 
be  subjected  to  the  payment  of  debts,  only  in  the  mode  pre- 
scribed by  the  statutes ;  that  was,  through  the  medium  of 
the  Orphans'  Court,  as  it  was  then  known. — Ogden  v.  Smith, 
14  Ala.  428. 

There  was  no  re-enactment  of  this  statute  by  the  Code ; 
and  the  effect  and  operation  of  section  ten  was,  to  repeal  it. 
Not  only  was  it  repealed,  but  it  is  expressly  enacted,  that  no 
execution  can  be  issued  against  the  personal  representative 
on  a  judgment  against  the  decedent,  except  in  the  particular 
case  provided  for  by  section  3213  (2875),  in  which  there  may 
be  an  existing  lien  by  execution  at  the  death  of  the  defend- 
ant; and  it  is  further  declared,  that  the  judgment  shall  not 
be  revived  against  the  personal  representative  except  by  suit 
thereon. — Code  of  1876,  §  2633.  By  these  enactments,  there 
is  a  clear  expression  of  a  legislative  intention,  that  lands 
shall  not  be  subjected  to  sale  under  a  judgment  against  the 
personal  representative. 

But,  it  is  urged  that,  while  this  may  be  true  at  law,  as  a 
lien  was  acquired  by  the  levy  of  the  attachment,  and  there 
is  a  want  of  legal  remedies  to  enforce  it,  a  court  of  equity 
will  interfere,  as  it  interferes  when  there  is  a  clear  legal  right, 
and  a  want  of  adequate  legal  remedies  to  make  it  available. 
We  do  not  understand  that  a  court  of  equity  intervenes  to 
remove  impediments  which  result  from  statutes  to  the  en- 
forcement of  rights  they  create.  If,  in  such  case,  the  court 
interfered,  it  would  give  a  higher  and  better  right  than  the 
statute  created — a  right  not  existing  at  law,  and  a  benefit  the 
law  does  not  confer. — Neate  v.  Duke  of  Marlborough,  3  M,  & 
C.  407.  An  attachment  is  a  special  statutory  remedy — it  is 
in  derogation  of  the  common  law  ;  and  in  resorting  to  it,  and 
deriving  rights  from  it,  the  statutes  must  be  pursued.  If, 
from  any  cause,  the  remedy  it  affords  is  not  full  and  com-' 
plete,  a  court  of  equity  cannot  cure  the  deficiency. — McPher- 
son  V.  Snoivden,  19  Md.  233.  The  jurisdiction  of  that  court 
is  as  well  and  carefully  defined  as  that  of  courts  of  l^w. 
Neither  can  take  up  a  statutory  remedy,  where  the  statute 
leaves  it,  and  enlarge  it,  or  extend  it  to  cases  for  which  the 
statute  has  not  provided. — Janney  v.  Buell,  55  Ala.  408.  It  was 
long  ago  said  by  Lord  Talbot,  and  the  remark  has  been 
often  quoted  and  approved  in  this  court,  that  "  there  are  in- 
stances, indeed,  in  which  a  court  of  equity  gives  a  remedy , 
where  the  law  gives  none ;  but,  where  a  particular  remedy  is 
Vol.  lxiu. 
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given  by  law,  and  that  remedy  is  bounded  and  circumscribed 
by  particular  rules,  it  would  be  very  improper  for  this  court 
to  take  it  up  where  the  law  leaves  it,  and  extend  it  further 
than  the  law  allows." — 1  Story's  Equity,  §  61. 

But  there  is  not,  in  fact,  any  want  of  adequate  remedies 
for  the  creditor  to  reach  lands  descended,  or  devised,  and 
subject  them  to  the  payment  of  his  demand,  whether  it  be  by 
judgment  against  the  ancestor,  or  against  the  personal  rep- 
resentative, or'a  mere  simple  contract  The  Court  of  Pro- 
bate has  full  jurisdiction  to  order  a  sale  of  the  lands  for  the 
payment  of  debts,  on  the  application  of  the  personal  repre- 
sentative. If  the  personal  representative  fails  to  make  the 
application,  to  the  prejudice  of  creditors,  it  would  be  good 
cause  for  his  removal.  There  can  be  no  substantial  reason 
for  the  preservation  of  the  lien  of  the  attachment ;  or  for 
affording  any  other  remedy  to  creditors  to  subject  lands  de- 
scended or  devised.  It  was  not  intended  by  the  queries  sug- 
gested in  McCldian  v.  Lipscomb,  supra,  to  intimate  an  opin- 
ion that  the  lien  of  an  attachment  would  survive  the  death 
of  the  defendant ;  or  that  a  court  of  equity,  in  that  event, 
could  take  it  up  and  enforce  it.  The  death  of  the  defendant, 
pending  the  attachment,  dissolved  and  removed  the  lien  on 
the  land,  and  a  court  of  equity  is  without  jurisdiction  to 
restore  it. 

The  decree  is  affirmed* 


White's  Adm'r  v.  Life  Association  of 
America. 

BUI  in  Equity  by  Surety  against  Creditor,  for  Injunction,  ccnd 
Cancellation  of  Mortgage. 

1.  Conirad  of  suretyship ;  goodfaWi  required.  —The  contract  of  a  surety  im- 
ports entire  good  faith  between  him  and  the  creditor,  which  most  be  kept  in- 
violate in  all  sabseqnent  dealings  between  the  creditor  and  the  principal 
debtor;  but  the  term  is  relative,  and  in  determining  whether  it  has  been  ex- 
ercised the  particular  facts  of  e^ich  ca<io  must  be  considered. 

2.  WluU  will  discharge  surety.  — As  a  general  rule,  if  the  creditor  does  any 
act  injurious  to  the  surety,  or  inconsistent  with  his  rights,  or  omits,  when  re- 
quired by  the  surety,  to  do  any  act  which  duty  enjoins  on  him,  and  the  surety 
is  thereby  injured;  in  all  such  cases,  the  surety  is  discharged. 

3.  .Same.  — Any  alteration  in  the  terms  of  the  contract,  without  the  assent 
of  the  surety,  such  as  an  extension  of  the  day  of  payment,  though  but  for  a 
bingle  day,  discharges  the  surety.  But  gnitaitous  indulgence  ou  the  part  of  the 
creilitor,  or  mere  piissiveness  or  delay  in  enforcing  his  legal  rights  against  the 
principal,  when  the  duty  of  active  diligence  is  not  devolved  on  him  by  the 
demand  of  the  surety,  does  not  affect  the  liability  of  the  latter. 
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4.  (S'flwie.— The  surety  is  entitled  to  the  benefit  of  all  securities  which  the 
creditor  may  hold  or  acquire  against  the  principal  for  the  payment  of  the  debt, 
and  the  crtditor  is  bound  to  exercise  reasonable  diligence  in  the  preservation 
and  prosecution  of  such  securities;  and  if  they  are  lost  by  his  negligence,  the 
surety  is,  to  that  extent,  discharged. 

6.  Same. — If  the  principal  tender's  payment  of  the  debt  in  full,  after  its  ma- 
turity, and  the  creditor  declines  to  accept  it,  the  surety  is  thereby  discharged, 
though  he  may  not  have  been  injured;  but  the  non-acceptance  of  an  ofifer  of 
payment  by  the  principal,  not  amounting  to  a  formal  tender,  is  mere  gratu- 
itous indulgence,  and  does  not  affect  the  liability  of  the  surety,  unless  he  was 
thereby  injured  or  prejudiced, — as  where  the  principal  was  insolvent  at  the 
time  of  the  offer. 

6.  (Same.— If  the  creditor  has  in  his  hands  moneys  of  the  principal  which 
he  may  rightfully  retain,  and  voluntarily  surrenders  them  to  the  principal, 
whom  he  knows  to  be  insolvent,  he  is  guilty  of  bad  faith  to  the  surety,  and 
the  latter  is  discharged  to  the  extent  of  such  moneys 

7.  Same. — "Where  a  life-insurance  company,  holding  the  note  of  a  deceased 
policy-holder,  for  money  loaned,  and  knowing  that  his  estate  was  insolvent, 
paid  the  money  due  on  the  policy  to  his  personal  representative,  to  whom  it 
was  payable  by  the  terms  of  the  policy,  although  the  latter  offered  to  deduct 
the  amount  due  on  the  note,  or  to  receive  the  note  in  part  payment;  held,  that 
the  surety  on  the  note  was  thereby  discharged. 

8.  MorUjage ;  hoic  qffecJed  by  discharge  of  debt. — A  mortgage  is  but  an  inci- 
dent of  the  debt  which  it  was  given  to  secure,  and  is  extinguished  when  the 
debt  is  paid  or  discharged;  but,  where  a  principal  and  his  surety  join  in  a 
mortgage  of  lands,  which  the  surety  has  sold  to  his  principal,  txecutingto 
him  a  bond  for  titles  on  payment  of  the  purchase-money,  ancl  the  debt  is  dis- 
charged, as  to  the  surety,  by  the  laches  or  conduct  of  the  creditor,  although 
the  mortgage  is  extinguished  as  to  the  surety,  it  remains  a  valid  security  on 
the  principal's  equitable  interest  in  the  lands. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  20th  May,  1879,  by 
James  T.  Neville,  as  the  personal  representative  of  Worley 
White,  deceased,  against  the  Life  Association  of  America,  a 
corporation  chartered  under  the  laws  of  Missouri ;  and 
sought  to  enjoin  a  sale  of  lands  under  a  power  contained  in 
a  mortgage,  and  to  have  the  mortgage  cancelled  and  annulled, 
on  the  ground  that  the  defendant  was  only  a  surety  on  the 
note  which  it  was  given  to  secure,  and  was  discharged  from 
liability  on  the  note  under  the  facts  stated  in  the  bill.  The 
mortgage  was  executed  by  said  Worley  White,  complainant's 
intestate,  and  one  Mike  White,  since  deceased  ;  was  dated 
the  26th  September,  1874,  and  given  to  secure  the  payment 
of  .a  promissory  note  for  $1,200,  of  even  date  with  the  mort- 
gage, signed  by  said  Worley  White  and  Mike  White,  and 
payable  twelve  months  after  date ;  and  conveyed  certain 
lands,  of  which  Mike  White  was  in  possession,  and  which  he 
had  purchased  from  said  Worley  White,  who  had  executed 
to  him  a  bond  conditioned  to  make  title  when  the  purchase- 
money  was  paid.  The  bill  alleged  that  this  note  was  given 
for  money  borrowed  by  Mike  White  from  the  defendant,  and 
that  Worley  White  signed  it  only  as  surety  for  Mike  White. 

Voii.    L3UII. 
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On  the  21  st  September,  1874,  Mike  White  insured  his  life  in 
the  said  Life  Association  of  America,  for  the  sum  of  $10,000; 
and  in  the  year  1878,  prior  to  the  25th  May,  he  departed 
this  life,  whereby,  as  the  bill  alleged,  "the  said  defendant  be- 
came, by  the  terms  of  said  policy,  or  contract  of  insurance, 
liable  to  pay  to  the  legal  representatives  of  said  Mike  White 
the  said  sum  of  110,000 ;"  and  in  discharge  of  this  indebted- 
ness, on  the  25th  May,  1878,  the  defendant  paid  to  the  widow 
of  said  White,  who  had  duly  qualified  as  the  administratrix 
of  his  estate,  the  sum  of  $7,500.  The  bill  alleged  that,  at 
the  time  this  money  was  paid,  the  defendant  still  held  the 
said  note  of  Mike  White  and  Worley  White,  and  knew  that 
Worley  White  had  signed  it  only  as  surety  for  Mike  White  ; 
that  Mike  White's  estate  was  insolvent,  and  was  so  known 
to  be  by  the  defendant ;  that  the  administratrix  "was  willing 
to  settle  the  said  note,  and  receive  the  same  as  a  part  of  the 
amount  paid  by  said  defendant,  and  her  attorney  proposed 
thus  to  settle  the  said  note,  secured  by  mortgage  as  afore- 
said, as  a  part  of  the  money  paid  on  said  policy  of  insurance ; 
but,  for  some  unaccountable  reason,  the  said  defendant  de- 
clined and  refused  to  surrender  said  note  as  cash  on  said 
settlement,  and  paid  the  money,  and  retained  the  said  note." 
The  complainant  insisted  in  his  bill  "that  it  was  the  plain 
duty  of  said  defendant,  as  a  matter  of  justice  and  equity  to 
the  estate  of  said  Worley  White,  and  for  the  protection  of 
his  estate  and  property  from  being  sold  to  pay  the  debt  of 
an  insolvent  estate,  that  the  said  defendant  should  have  can- 
celled the  said  note  in  the  payment  of  said  sum  of  money 
to  said  administratrix,"  and  should  have  presented  the  note 
as  a  set-oflF  against  the  debt  due  on  the  policy,  and  "should 
have  exercised  the  right  of  stoppage"  as  to  the  amount  due 
on  the  note ;  and  that  the  estate  of  his  intestate  was  dis- 
charged by  the  failure  of  the  defendant  to  do  these  things. 
The  bill  prayed  a  perpetual  injunction  of  the  sale  under  the 
mortgage,  the  cancellation  of  the  note  and  mortgage,  and 
general  relief. 

The  chancellor  sustained  a  demurrer  to  the  bill,  for  want 
of  equity,  and  dismissed  it,  citing  the  following  authorities  : 
Brandt  on  Suretyship,  503,  §  374;  Glazier  v.  Douglass^ 
32  Conn.  393 ;  Perrine  v.  Firemeii's  Insurance  Co.,  22  Ala. 
575 ;  and  Clark  v.  SicMer,  64  N.  Y.  231.  The  chancellor's 
decree  is  now  assigned  as  error. 

D.  P.  Lewis,  for  appellant. — 1.  The  bill  contains  equity. 
If  a  lien  was  necessary,  on  the  part  of  defendant,  to  entitle 
the  surety  to  claim  the  debt  as  paid,  the  facts  show  a  lien — 
that  is,  a  right  to  retain  the  amount  due  on  the  note  out  of 
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the  insurance  money,  in  two  ways ;  Ist,  by  the  expressed 
wish  and  agreement  of  the  administratrix  ;  2d,  by  operation 
of  law,  on  account  of  the  insolvency  of  the  deceased  debtor's 
estate.  The  refusal  of  Mrs.  White's  proposal  and  offer  was 
a  rejected  tender,  so  far  as  the  surety  was  concerned ;  and 
no  further  act  was  necessary  to  make  it  effectual,  as  an  offer 
to  pay  the  mortgage  debt. — Rudolfh  v.  Wagner,  36  Ala.  698. 
The  tender  and  refusal  of  the  mortgage  debt  extinguishes  the 
interest  of  the  mortgagee  in  the  property  conveyed,  and  ren- 
ders void  a  subsequent  sale  under  the  power  in  the  mort- 
gage.— Jackson  v.  Crafts,  18  Johns.  110 ;  Kortright  v.  Cody, 
21  N.  Y.  343;  Edwards  v.  Insurance  Co.,  21  Wendell,  46; 
Goggs  v.  Bernard,  2  Ld.  Baymond,  909  ;  Johnson  v.  Zink, 
51  N.  Y.  333 ;  Comyn's  Dig.,  Mortgage,  A.  Although  such 
offer  may  not  operate  as  a  payment,  so  far  as  the  principal  is 
concerned,  its  refusal  discharges  the  surety,  and  operates  as 
a  new  loan  to  the  principal  alone. — BIcQuesten  v.  Noyes,  6  N. 
H.  19 ;  Johnson  v.  James,  10  Cush.  503 ;  Johnson  v.  Ivey, 
4  Coldw.  Tenn.  608 ;  3  Indiana,  31 ;  46  Vermont,  258 ; 
25  Mich.  503.  The  proposal  of  the  administratrix  was,  that 
the  defendant  should  "retain  possession"  of  so  much  of  the 
insurance  money  as  would  pay  the  mortgage  debt ;  and  this 
gave  the  defendant  a  lien. — 33  Ala.  534  ;  18  Ala.  552  ;  14  Ala. 
702 ;  2  Brickell's  Digest,  213,  §§  1,  22.  Independent  of  this 
proposal,  the  defendant  had  a  lien  by  operation  of  law,  grow- 
ing out  of  the  mutual  indebtedness  existing  between  it  and 
Mike  White's  estate,  and  the  known  insolvency  of  that 
estate. — Perrine  v.  Insurance  Co.,  22  Ala.  575  ;  1  Atk.  228 ; 
Railroad  Co,  v.  Rhodes,  8  Ala.  206-13  ;  2  Vermont,  428 ; 
8  Taunton,  499 ;  Lanesboro  v.  Jones,  1  P.  Wms.  325 ;  Jef  v. 
Wood,  2  P.  Wms.  128;  5  Vesey,  108;  11  Vesey,  24';  13 
Vesey,  180 ;  19  Vesey,  465 ;  Rawson  v.  Samuel,  1  Cr.  &  Ph. 
161 ;  Samson  v.  Hart,  14  Johns.  63. 

2.  The  facts  alleged  bring  the  case  within  the  general 
principle,  that  a  person  who  has  two  funds,  from  which  he 
may  satisfy  his  demand,  shall  not,  by  his  capricious  election, 
disappoint  another,  who  can  resort  to  but  one  of  those  funds, 
but  will  be  required  to  exhaust  the  separate  fund,  before  re- 
sorting to  the  common  fund. — White  &  Tudor's  Leading 
Cases  in  Equity,  vol.  2,  pp.  259-60 ;  19  Ala.  126 ;  1  Story's 
Equity,  §§  588,  613 ;  1  Hopkins  Ch.  460 ;  7  Johns.  Ch.  184  ; 
10  N.'Y.  178;  CoTcer  v.  Shropshire,  59  Ala.  542;  2  Barbour's 
Ch.  109  ;  12  Barbour,  578  ;  2  E.  C.  Greene,  496. 

3.  The  chancellor  erred,  also,  in  dismissing  the  bill  ab- 
solutely, without  giving  the  complainant  an  opportunity  to 
amend.— 1  Daniell's  Ch.  Pr.  598,  ed.  1871 ;  2  Phill.  Ch.  545  ; 
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.4  My.  &  Cr.   554;  2  My.  &  Cr.   Ill;  Calhoun  v.   PotveH, 
42  Ala.  647. 

Walker  &  Shelby,  contra. — The  defendant  had  no  lien  on 
the  policy,  and  it  does  not  appear  that  there  was  any  connec- 
tion whatever  between  the  loan  of  money,  in  which  the  note 
and  mortgage  originated,  and  the  contract  of  insurance. 
What,  then,  has  the  defendant  done,  to  discharge  the  surety? 
A  careful  examination  of  the  facts,  as  alleged  in  the  bill, 
shows  that  the  defendant  has  merely  indulged  the  principal 
debtor — that  it  failed  to  collect  the  note,  when  it  could  have 
collected  it;  that,  having  no  notice  to  be  active,  it  was 
passive.  Mere  passiveness  on  the  part  of  the  creditor,  or 
delay,  in  the  absence  of  any  notice  or  request  by  the  surety 
to  proceed  to  enforce  his  legal  remedies,  does  not  discbarge 
the  surety. — Summerhill  v.  Tapp,  52  Ala.  227.  "Having  the 
means  of  satisfaction  in  his  hands,"  this  court  said,  "does 
not  signify  that,  whenever  a  creditor  happens  to  come  into 
actual  possession  of  money  or  property  of  the  principal 
debtor,  whose  debt  is  past  due,  he  must  seize  and  retain  it ; 
and  that,  if  ho  does  not  do  so,  he  will  lose  his  remedy 
against  the  surety":  "it  signifies  money  or  property  of  the 
principal  debtor,  which  he  may  rightfully  retain,  and  appro- 
priate to  the  satisfaction  of  his  debt,  without  violating  any 
duty,  or  subjecting  himself  to  an  action ;  in  other  words, 
there  must  be  a  lien  in  his  favor  on  the  property  in  his 
hands,  conferred  either  by  law  or  the  owner,  which  is  defined 
to  be  a  right  of  retainer." — Perrine  v.  Firemen's  Insurance 
Co.,  22  Ala.  576.  To  the  same  eflfect,  see  Brandt  on  Surety- 
ship, §  574 ;  Glaziei'  v.  Douglass,  32  Conn.  393. 

2.  A  proposal  to  pay,  without  more,  is  not  a  legal  tender. 
Camp  V.  Sim/m,  34  Ala.  126;  McGehee  v.  Gewin,  25  Ala.  186. 
A  mere  offer  to  pay  by  the  principal  debtor,  and  an  omission 
so  to  do  because  of  a  request  by  the  creditor  to  retain  the 
money,  and  the  subsequent  insolvency  of  the  principal,  do 
not  discharge  the  surety. — Clark  v.  SicHer,  64  N.  Y.  231. 

3.  The  chancellor  thought  the  bill  was  not  amendable, 
and  therefore  dismissed  it  absolutely.  There  was  no  offer 
to  amend. — Bishop  v.  Wood,  59  Ala.  258. 

BRICK  ELL,  C.  J. — The  contract  of  suretyship  differs  ma- 
terially from  that  of  a  guarantor,  bound  by  a  separate,  dis- 
tinct contract  from  that  of  the  principal,  founded  usually  on 
another  consideration,  entitled  to  notice  of  the  default  of  the 
principal,  and  not  chargeable  with  non-performance  until 
such  notice  is  given.  Arising  from  joining  in  the  making  of 
a  promissory  note,  joint  and  several  in  its  terms,  not  nego-r 
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tiable,  the  consideration  moving  only  to  the  principal,  it  wa^ 
defined  in  Evans  v.  Keeland,  9  Ala.  46,  as  "  a  contract  whereby 
one  person  engages  to  be  answerable  for  the  debt,  default, 
or  miscarriage  of  another.  It  is  an  obligation  accessorial  to 
that  of  the  principal  debtor :  the  debt  is  due  from  the  prin- 
cipal, and  the  surety  is  merely  a  guarantor  for  its  payment." 

The  contract  of  a  surety*  imports,  it  is  said  by  Judge 
Story,  entire  good  faith  and  confidence  between  the  parties, 
in  regard  to  the  whole  transaction.  The  creditor,  being  in- 
formed of  the  relation,  is  bound  to  the  duty  of  disclosure  of 
all  facts  and  circumstances,  which  are  calculated  to  afi'ect 
materially  the  discretion  of  the  surety,  or  the  degree  of  his 
responsibility. — Railton  v.  Matthews,  10  C.  &  F.  934  ;  Hamil- 
ton V.  Watson,  12  lb.  109 ;  Owen  v.  Homan,  3  Mac.  &  G.  378 ; 
Pidcock  V.  Bishop,  5  Dow.  &  Ey.  505.  The  good  faith,  which 
must  be  observed  in  the  making  of  the  contract,  must  be 
kept  inviolate  in  all  subsequent  transactions  between  the 
creditor  and  principal.  The  proposition  is  thus  stated  in  a 
general  form  :  "  If  a  creditor  does  any  act  injurious  to  the 
surety,  or  inconsistent  with  his  rights ;  or,  if  he  omits  to  do 
any  act,  when  required  by  the  surety,  which  his  duty  enjoins 
him  to  do,  and  the  omission  proves  injurious  to  the  surety  ; 
in  all  such  cases,  the  latter  will  be  discharged." — 1  Story's 
Eq.  §  324-5. 

We  have  numerous  decisions,  in  which  these  general  prin- 
ciples have  been  applied,  and  especially  directed  to  a  con- 
sideration of  acts  or  omissions  of  the  creditor,  subsequent  to 
the  making  of  the  contract,  which  have  been  relied  upon  as 
relieving  the  surety  from  liability.  Any  alteration  of  the 
contract,  without  the  consent  of  the  surety,  as  to  him  extin- 
guishes its  obligation.  It  ceases  to  be  the  contract  into 
which  he  entered  ;  and  though  the  alteration  may  riot  work 
injury  to  him,  he  is  discharged,  because  he  has  not  given 
assent  to  the  new  contract,  and  the  original  contract,  to 
which  assent  was  given,  has  been  displaced  and  extinguished. 
Comegys  v.  Booth,  3  Stew.  14 ;  Pyke  v.  Searcy,  4  Porter,  52  ; 
BIcKay  v.  Dodge,  5  Ala.  388.  The  time  of  performing  the 
contract,  the  day  of  payment,  may  be  extended,  by  some 
subsequent  arrangement  between  the  creditor  and  the  prin- 
cipal, to  which  the  surety  does  not  consent.  If  there  is 
such  an  agreement,  the  surety  is  discharged,  because  the 
burdens  of  the  contract  are  enlarged ;  there  is,  practically, 
a  change  of  the  original  contract — the  creditor  places  him- 
self in  a  position,  in  which  he  cannot,  on  notice  from  the 
surety,  proceed  to  sue  on  the  contract,  or  respond  to  the  de- 
cree of  a  court  of  equity,  the  surety  has  a  right  to  obtain, 
compelling  him  to  sue  the  principal.     Here,  again,  the  in- 
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quiry  is  not,  whether  practically  any  injury  has  resulted  to 
the  surety.  It  is  enough  that  the  arrangement  has  been 
entered  into  without  his  consent ;  and  from  all  such  transac- 
tions good  faith  to  the  surety  compels  the  creditor  to  abstain. 

Mere  gratuitous  indulgence  of  the  principal,  whether  ex- 
tended at  his  request,  or  without  it  yielded  by  the  creditor 
from  sympathy,  from  an  inclination  to  favor  Mm,  or  the  re- 
sult of  mere  passiveness,  will  not  operate  to  discharge  the 
surety.  There  must  be  an  agreement,  founded  on  a  valuable 
consideration ;  for,  as  we  have  said,  there  is  practically  a 
change  of  the  original  contract — a  new  contract,  into  which 
the  surety  has  not  entered.  The  length  of  the  time  of  in- 
dulgence, or  extension,  is  not  material  The  creditor  cannot,  • 
for  a  day,  or  an  hour,  by  an  agreement  to  which  the  surety 
does  not  yield  assent,  tie  tip  his  hands,  so  that  the  surety 
would  be  deprived  of  the  right  to  proceed  instantly  against 
the  principal,  on  the  payment  of  the  debt ;  nor  hold  him  to 
the  agreement  made  alone  with  the  principal.— 2  Brick.  Dig. 
385,  §1 160-165.  The  main  proposition,  on  which  the  chan- 
cellor rendered  the  decree  now  assailed,  and  which  is  now 
advanced  to  support  it,  is  affirmed  in  numerous  authorities, 
and  its  correctness  has  not  been,  and  cannot  be  questioned. 
That  proposition  may  be  thus  stated  :  Mere  passiveness,  or 
mere  delay  in  suing  the  principal  debtor,  or  in  the  prosecu- 
tion of  execution  against  him  after  judgment,  will  not  dis- 
charge the  surety.  The  duty  of  active  diligence  in  the  pros- 
ecution of  suits,  or  of  execution  against  the  principal,  can  be 
devolved  on  the  creditor  by  the  surety,  if  he  desired,  by  re- 
questing it.  But,  if  he  is  himself  passive — if  he  does  not, 
by  preferring  the  request,  quicken  the  creditor  into  activity, 
there  is  no  room  for,  or  justice  in  his  complaint,  of  the  inac- 
tion of  the  creditor,  which  his  own  may  have  induced. 

There  are  circumstances,  however,  in  which  the  creditor 
cannot  be  inactive,  without  beiog  unjust,  and  wanting  in 
good  faith  to  the  surety.  In  all  such  cases,  it  must  be  sup- 
posed that  he  intends  to  discharge  the  surety ;  or,  if  that 
intention  cannot  be  presumed,  his  inaction,  to  which  the 
surety  does  not  assent,  operates  as  a  discharge  of  the  latter, 
in  courts  of  law,  or  of  equity.  An  undisputed  equity  of  the 
surety  is,  on  payment  of  the  debt,  to  stand  in  the  place  of 
the  creditor,  as  to  aU  securities  which  the  creditor  may  hold, 
or  acquire,  for  the  payment  of  the  debt ;  and  he  is  entitled 
to  all  the  benefit  from  them,  which  the  creditor  could  have 
derived. — CuUum  v.  Emanuel,  1  Ala.  23  ;  Foster  v.  Athenceumy 
3  Ala.  302 ;  Ohio  Life  Ins.  dTrusl  Co.  v.  Ledyard,  8  Ala.  866 ; 
Faiocetts  v.  Kinney y  33  Ala.  261 ;  Lyon  v.  Leavitt,  3  Ala.  430 ; 
Knighton  v.  Curry,  MSS.     It  follows,  that  the  creditor  is 
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bound  to  exercise  reasonable  diligence  in  the  preservation 
of  such  securities ;  and  if,  by  his  negligence,  they  are  lost, 
or,  if  he  should  disable  himself  from  surrendering  them  to 
the  surety,  on  payment  of  the  debt,  the  surety  is  discharged, 
to  the  extent  to  which  the  securities,  if  made  available, 
would  have  extinguished  his  liability. —  CuUum  v.  Emanuel, 
supra ;  Hayes  v,  Ward,  4  Johns.  Ch.  123 ;  Commomvealth  v. 
Miller,  8  Serg.  &  E.  452 ;  Everley  v.  Bice,  20  Penn.  St.  297 ; 
Baker  v.  Briggs,  8  Pick.  122. 

The  principles  defining,  in  particular  circumstances,  the 
good  faith  w^hich  the  creditor  must  observe  towards  the 
surety,  aid  materially  in  determining  what  are  his  duties 
under  other  circumstances,  in  which  he  may  have  the  means 
of  obtaining  payment  from  the  principal.  Good  faith  is  not 
a  mere  absolute,  inflexible  phrase,  existing  of  and  by  itself. 
It  is  a  relative  term,  and  must  always  be  considered  in  refer- 
ence to  the  relation  of  the  parties — the  confidence  existing, 
or  which  may  be  justly  reposed,  and  the  circumstances  sur- 
rounding them,  when  it  may  or  may  not  require  the  one 
party  or  the  other  to  act,  or  a  want  of  it  may  be  deduced 
from  inaction.  A  creditor  may  not  ha,ve  in  his  possession, 
or  under  his  control,  property  or  effects,  which  he  has  the 
right  to  retain  for  the  payment  of  the  debt,  and  to  which 
right  the  security  would  be  entitled  on  payment  made  by 
him.  Having  them,  as  we  have  seen,  the  law  compels  him, 
if  he  would  preserve  the  liability  of  the  surety  to  him,  to 
good  faith  and  reasonable  diligence,  in  keeping  and  making 
them  available.  The  payment  of  the  debt  by  the  principal, 
to  whom  the  consideration  has  moved,  and  who  is  primarily 
liable,  and  bound  to  indemnify  the  surety,  if  he  is  compelled 
to  make  payment,  is  the  great,  controlling  object  in  view. 
Now,  if  the  principal  tenders  payment  in  full,  after  the  debt 
is  due,  the  creditor  is  bound  to  accept  it,  or  the  surety  will 
be  discharged.  It  is  bad  faith  towards  the  surety,  on  the 
part  of  the  creditor,  to  refuse  ;  for  he  may  thereby  invert  the 
order  in  which  principal  and  surety  are  liable,  as  between 
themselves ;  and  he  changes  the  nature  and  character  of  the 
liability  of  the  surety,  compelling  him  to  guarantee  for  a  fur- 
ther and  additional  period  of  time  the  ability  of  the  princi- 
pal to  make  the  payment.  The  tender  having  been  made, 
the  relation  of  the  creditor  and  principal  is  changed — the 
only  duty  of  the  principal  is  to  keep  the  tender  open,  ready 
for  the  acceptance  of  the  creditor  whenever  he  manifests  it. 
If  he  is  sued  by  the  creditor,  he  may  bring  into  court  the  sum 
tendered,  without  any  accruing  interest,  or  compensation  for 
the  forbearance  during  the  intervening  period.  There  is,  in 
effect,  a  new  loan  to  the  principal,  payable  on  demand,  with- 
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out  interest,  to  which  the  surety  is  not  a  party,  and  gives  no 
assent. — Brandt  on  Suretyship,  §  295,  and  authorities  cited 
in  note.  We  speak  now  of  cases  in  which  there  is  a  formal 
tender,  and  a  refusal  to  accede  to  it  by  the  creditor,  which 
would  constitute  a  defense  for  the  principal,  if  he  kept  it 
open  and  ready  for  acceptance. 

There  is  another  class  of  cases,  which  the  present  case 
more  nearly  resembles,  in  which  there  may  not  be  the  form- 
alities of  a  tender,  and  no  fact  or  circumstance  aflfording  the 
principal  any  defense  against  the  claim  of  the  creditor,  or 
which  places  them  in  the  relation  of  adversaries.  There 
may  be  an  offer  of  payment,  which  the  principal  may,  at  the 
request  of  the  creditor,  and  for  his  ease  and  accommodation, 
forbear  from  converting  into  a  formal  tender,  absolving  him 
from  liabiUty  for  future  interest,  and  for  the  costs  of  suit,  if 
he  kept  the  tender  open.  To  this  class  belongs  the  case  of 
Clark  V.  Sickler,  64  N.  Y.  231,  referred  to  by  the  chancellor. 
The  principal,  Mott,  then  being  solvent,  but  subsequently 
becoming  insolvent,  offered  to  pay  the  debt ;  but  the  creditor 
declined  to  receive  payment,  giving  no  other  reason  than 
that  he  had  no  use  for  the  money,  and  requested  Mott  to 
keep  it ;  to  which  he  assented.  It  was  held,  that  the  surety 
was  not  discharged ;  that  the  indulgence  to  the  surety  was 
merely  gratuitous,  not  compelling  the  creditor  to  delay  for 
anj  definite  period  of  time,  and  not  disabling  him  from 
suing,  or  taking  any  other  step  for  the  payment  of  the  debt 
the  surety  had  a  legal  right  to  require  him  to  take. 

There  is  an  obvious  distinction  between  that  case  and  the 
present.  If  the  surety  had  immediately  paid  the  debt,  Mott 
being  solvent,  his  remedies  for  reimbursement  would  have 
been  equal  to  any  the  creditor  could  have  pursued.  In  this 
case,  the  principal  was  dead,  and  his  estate  insolvent.  If 
the  surety  paid  the  debt,  he  would  have  been  a  mere  general 
creditor  of  the  principal,  entitled  only  to  share  with  other 
like  creditors  in  the  distribution  of  the  assets,  diminished, 
as  they  must  be,  by  the  payment  of  preferred  claims.  If  the 
creditor  had  accepted  payment,  as  proposed  by  the  adminis- 
tratrix, and  as  it  was  her  right  to  propose,  and  as  he  had  the 
right  of  accepting,  the  debt  would  have  been  extinguished  in 
full,  and  without  offending  the  rights  of  other  creditors, 
whether  preferred  or  general. — Pitcher  v.  Patrick,  Minor,  321; 
Perrine  v.  Warren,  3  Stew.  151 ;  Godbold  v.  Roberts,  7  Ala.  622. 
In  his  transactions  with  the  administratrix  of  the  principal, 
good  faith  to  the  surety  required,  that  the  creditor  should 
not  be  unmindful  of,  and  indifferent  to",  the  injury  he  was 
directly,  and  for  no  assigned  reason,  inflicting  of  his  own  voli- 
tion.    It  is  a  duty  the  creditor  owes  the  surety,  in  his  deal- 
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ings  with  the  principal,  to  protect,  so  far  as  he  can  consist- 
ently with  the  preservation  of  his  own  rights,  the  rights  and 
interests  of  the  surety.  Their  right  and  interest  is  indeed 
the  same — the  performance  of  the  contract,  or  the  payment 
of  the  debt — the  right  of  the  creditor  to  payment  or  perform- 
ance from  principal  or  surety,  one  or  both — the  right  of  the 
surety  to  payment  or  performance  primarily  by  the  principal. 
A  creditor,  who  voluntarily  interposes  obstacles,  which  pre- 
vent the  surety  from  pursuing  the  creditor  according  to  the 
remedies  the  law  affords  him,  would  not  be  allowed  to  recover 
of  the  surety.  If  he  declines  or  refuses  accepting  payment 
from  the  principal,  when  it  is  offered,  and  the  means  of  mak- 
ing the  payment  are  in  his  own  hands,  which  he  surrenders 
to  the  principal,  though  he  could  rightfully  retain  them,  and 
he  knows  that  the  result  of  his  conduct  will  inflict  irrepara- 
ble loss  on  the  surety,  it  is  difficult  to  abstain  from  imputing 
to  him  a  want  of  good  faith,  or  of  distinguishing  between  his 
conduct  and  an  interposition  of  obstacles  preventing  the 
surety  from  being  fully  indemnified.  The  liability  of  the 
surety,  which  could  be  immediately  extinguished,  is,  without 
his  assent,  prolonged.  Not  only  is  it  in  this  case  prolonged, 
but  the  death  and  insolvency  of  the  principal  in  fact  increases 
its  burdens ;  for  he  can  not  obtain  from  the  estate  of  the 
principal  full  indemnity,  when  the  creditor  may  elect  to  com- 
pel him  to  payment. 

As  the  case  is  now  presented,  without  any  explanation  of 
his  conduct  from  the  creditor,  it  is  a  little  difficult  to  avoid 
the  inference,  that  there  was  a  design  on  his  part  to  fasten 
on  the  property  of  the  surety  a  liability  for  the  debt,  in  ease 
of  the  estate  of  the  principal.  If  that  be  true,  there  can  be 
no  doubt  the  law  condemns  his  conduct,  and  relieves  the 
surety,  whose  rights  and  interests  he  was  bound  to  respect, 
and  compels  him  to  look  for  payment  to  the  principal,  whom, 
he  intended  to  favor  at  the  expense  of  the  surety.  In  Sears 
V.  Van  Dusen,  25  Mich.  351,  the  holder  of  a  promissory  note 
refused  to  receive  payment,  when  tendered  by  the  makers, 
and  delayed  its  collection  until  they  became  insolvent.  This 
conduct,  it  was  held,  discharged  the  payee,  who  had  guaran- 
teed unconditionally  the  payment  of  the  note,  and  whose 
relation  is  not  distinguishable  from  that  of  a  surety. — Donley 
V.  Gamp,2'2i  Ala.  659.  It  is  to  be  remarked  of  this  case,  that 
there  was  no  formal  tender,  changing  the  condition  of  that 
of  the  makers  to  the  duty  of  keeping  the  tender  open  for  the 
acceptance.  There  was  a  mere  offer  of  payment  (without 
presenting  the  money,  and  without  evidence  that  the  makers 
then  liad  it,  save  so  far  as  it  could  be  inferred  from  their 
credit  and  business),  which  the  holder  declined,  because  he 
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did  not  need  the  money.  It  was  for  his  ease  and  accommo- 
dation, that  the  payment  was  not  made. 

In  McQuesten  v.  Noyes,  6  N.  H.  19,  there  was  an  offer  of 
payment  by  the  principal ;  but  the  creditor  did  not  accept  it, 
and  made  a  mere  general  agreement  that  he  would  wait  for 
payment,  and  the  principal  could  retain  the  money.  The 
court  regarded  the  transaction  as  a  new  loan  of  the  money, 
to  which  the  surety  was  not  a  party.  In  Saille  v.  Elmore^ 
2  Paige,  497,  it  is  said  by  Ch.  Walworth,  that  a  surety  will 
be  discharged  by  any  arrangement  or  deahng  between  the 
principal  debtor  and  the  creditor,  which  operates  as  a  fraud 
on  the  surety ;  "  as  if  the  money  had  been  offered  to  the 
creditor,  at  the  day  it  fell  due,  or  afterwards,  and  he  had, 
without  the  consent  of  the  surety,  requested  the  debtor  to 
retain  it  longer,  this  would  operate  as  a  fraud  upon  the 
surety,  and  discharge  his  liability."  In  Joslyn  v.  Eatman^ 
46  Vt.  258,  there  was  a  tender  of  payment  by  the  principal, 
which  the  creditor  declined  receiving ;  and  it  was  held,  that 
the  surety  was  discharged.  The  tender  was  of  a  character 
which  would  have  discharged  the  principal,  if  he  had  kept  it 
open ;  and  as  it  would  have  discharged  him,  it  discharged 
the  surety,  whose  obligation  was  accessorial — he  could  not 
be  compelled  into  the  new  relation  of  a  guarantor,  that  the 
principal  would  keep  it  open  for  the  creditor,  when  he  chose 
to  manifest  a  willingness  to  accept  it.  To  the  same  effect 
are  the  cases  of  Johnson  v.  Ivey,  4  Cold.  (Tenn.)  608 ;  Hayes 
V.  Joseph,  26  Cal.  535 ;  Curiae  v.  Packard,  29  Cal.  194. 

There  is  another  class  of  cases,  which  seem  to  be  the  sub- 
ject of  a  conflict  of  decision  :  when  a  creditor,  having  in  his 
possession,  or  under  his  control,  the  means  of  satisfying  the 
debt,  yet  chooses  not  to  make  the  appropriation,  and  volun- 
tarily parts  with  them.  It  may  be  conceded  that,  ordinarily, 
a  creditor  is  not  bound  to  assert  and  exercise  the  right,  not 
existing  at  common  law,  conferred  by  statutes,  of  setting  off 
the  demand  or  debt  he  may  have  against  the  principal  and 
surety,  against  a  demand  or  debt  which  may  be  due  from 
him  to  the  principal.  The  assertion  of  such  right  might 
involve  him  in  litigation  with  the  principal,  into  which  it 
may  not,  in  the  absence  of  peculiar  circumstances,  be  his 
duty  to  enter.  The  failure  to  assert  the  right,  compelling 
suit  by  the  principal,  can  be  no  more  than  his  mere  passive- 
ness,  in  the  absence  of  peculiar  circumstances,  in  pursuing 
legal  remedies ;  for  the  plea  of  set-off  is  in  its  essence  a  cross- 
action.  To  this  class  belong  the  cases  of  Glazier  v.  Douglass, 
32  Conn.  393 ;  HoUingsworth  v.  Turner,  44  Ga.  11 ;  Beauhien 
V.  Storey,  Speer's  Eq.  508,  to  which  we  have  been  referred. 
We  do  not  dissent  from   the  conclusion  reached   in  these 
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cases ;  nor  do  we  now  intend  intimating  under  what  circum- 
stances it  would  be  the  duty  of  the  creditor  to  insist  on  a 
right  of  set-off  against  the  principal,  for  the  ease  of  the 
surety. 

The  present  case  stands  on  a  different  ground :  there  was 
no  necessity  for  the  creditor  to  assert  it — no  peril  of  litiga- 
tion with  the  principal,  if  he  made  the  claim.  The  means 
of  payment  were  in  his  hands,  and  it  was  his  duty ;  the 
principal,  by  his  proposal  that  they  should  be  applied  in 
payment  of  the  debt,  placing  him  in  no  other  position  than 
that  of  accepting  or  refusing  the  proposition.  He  had  sim- 
ply to  retain,  instead  of  paying  the  money  to  the  principal ; 
and  the  retainer  operating  not  only  to  extinguish  the  liability 
of  principal  and  surety,  but  his  own  liability  to  the  principal. 
In  Law  V.  East  India  Company,  4  Vesey,  824,  the  creditor 
had  made  a  settlement  with  the  personal  representative  of 
the  principal,  and  paid  to  him  a  balance  supposed  to  be  due 
the  principal  on  a  settlement  of  his  accounts  as  an  officer  of 
the  company.  Subsequently,  a  claim  was  made  upon  Law, 
as  a  surety  on  the  official  bond  of  the  principal ;  and  it  was 
held  he  was  discharged.  The  case  was  attended  by  peculiar 
circumstances,  influencing  its  decision ;  but  the  underlying 
principle  is,  that  the  creditor  must  do  no  act,  which  may  in- 
jure the  surety ;  and  if  he  does  such  an  act,  borrowing  the 
words  of  the  Master  of  the  Rolls,  "  the  court  is  very  glad  to . 
lay  hold  of  it  in  favor  of  the  surety." 

In  McDowell  v.  Bank,  1  Harr.  (Del.)  369,  the  creditor,  a 
bank,  had  on  general  deposit  moneys  of  the  principal,  suffi- 
cient to  pay  the  debt,  but  permitted  the  principal,  from  time 
to  time,  after  maturity  of  the  debt,  to  withdraw  them  by 
checks ;  and  the  surety  was  held  discharged.  The  same 
principle  is  recognized  in  Dawson  v.  Real  Estate  Bank,  5  Ark. 
296-99.  The  cases  of  Martin  v.  Merchants'  Bank,  6  Harr.  & 
Johns.  235,  and  Voss  v.  German  Am.  Bank,  83  111.  599,  assert 
the  contrary  doctrine.  Assuming,  as  we  think  it  must  be 
assumed,  that  a  bank  has  a  lien  on  any  balance  which  may 
be  due  from  it  to  a  customer,  on  any  moneys  he  may  have 
on  general  deposit — not  moneys  deposited  for  special  pur- 
poses, of  which  the  bank  is  informed,  and  either  expressly 
or  impliedly  consents  to  hold  for  such  purposes — for  the 
payment  of  a  debt  due  to  it  for  money  borrowed,  or  for  a 
debt  negotiated  to  it  in  the  usual  course  of  trade  ;  we  incline 
to  the  opinion,  that  it  can  not  pay  such  balance,  or  such 
moneys,  to  the  principal,  without  discharging  the  surety.  It 
has  not  the  option  to  part  with  the  security  it  has  acquired, 
without  the  consent  of  the  surety.  We  are  not  trammelled 
by  the  broad  expressions  found  in  Perrine  v.  Firemen's  Ins. 
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Co.y  22  Ala.  575,  from  which  we  expressed  dissent  in  Knighton 
V.  Curry,  MSS. 

Affirming  a  proposition  that  meets  the  present  case,  we 
hold,  that  when  the  principal  offers  the  creditor  the  privilege 
of  retaining,  from  moneys  the  creditor  has  in  his  hands,  and 
is  about  paying  to  him,  the  debt  due  him  from  principal  and 
surety,  good  faith  to  the  surety  requires  him  to  accept ;  and 
if  he  refuses,  when  he  could  rightfully  retain,  without  preju- 
dice to  the  rights  or  equities  of  others,  the  surety  is  dis- 
charged. There  is  more,  in  such  case,  than  mere  passive- 
ness  on  the  part  of  the  creditor — there  is  positive  action  in 
the  refusal  to  accept  the  payment.  More  especially  must 
this  be  true,  when  the  creditor  is  dealing  with  the  principal, 
in  the  absence,  and  without  the  knowledge  of  the  surety. 
The  case  has  its  unpleasant  features,  which,  unexplained,  if 
they  do  not  create  a  presumption  of  sinister  motive,  cast 
suspicion  on  the  conduct  of  the  appellee.  It  is  so  much  out 
of  the  course  of  ordinary  transactions,  for  a  debtor  to  pay 
his  creditor  a  large  sum  of  money,  without  the  deduction  of 
a  debt  the  creditor  expresses  a  willingness  to  receive,  that, 
when  immediate  injury  must  result  to  another,  it  is  difficult 
to  resist  the  conclusion  the  injury  was  intended.  No  impor- 
tance can  be  attached  to  the  fact,  that  there  is  no  averment 
in  the  bill,  that  the  attorney,  Day,  had  specific  authority  to 
.  propose  receiving  the  debt  in  payment,  or  as  money,  from  the 
appellee.  It  does  not  appear  that  the  refusel  of  the  appellee 
was  placed  on  that  ground,  when  the  proposal  was  made ; 
and  if  the  fact  is  he  was  without  authority,  how  far  the 
equity  of  the  appellant  is  affected,  will  arise  on  a  hearing  on 
the  evidence. 

The  bill  showing  that  the  surety  was  discharged  from  per- 
sonal liability  by  the  conduct  of  the  appellee,  the  mortgage 
he  had  executed,  which  passed  the  legal  estate  in  the  premi- 
ses, and  was  but  a  further  security  for  the  payment  of  the 
debt,  was  also  discharged.  It  was  but  an  incident  of  the 
debt  of  the  surety,  and  could  not  survive  its  discharge,  or 
extinguishment,  or  a  voluntary  release  of  it  by  the  creditor. 
Brandt  on  Suretyship,  §  21.  The  principal  has  not  been 
discharged ;  and  the  mortgage  remains  a  valid  security  on 
his  equity  in  the  premises.  The  sale  the  appellee  was  pro- 
posing to  make,  was  a  sale  not  only  of  this  equity,  but  of  the 
legal  estate ;  and  there  can  be  no  doubt  of  the  power  of  a 
court  of  equity  to  restrain  it. 

The  decree  must  be  reversed,  the  injunction  reinstated, 
the  demurrer  and  motion  to  dismiss  overruled,  and  the  cause 
remanded. 
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Davidson  v.  State,  ex  rel.  Woodruff, 

Information  in  nature  of  Quo   Warranto,  to  try  Right  to  Mu- 
nicipal   Office. 

1.  Contested  election;  conclusiveness  oj  judcjrmnt. — The  judgment  rendered 
on  tho  trial  of  a  contested  election,  before  a  court  or  magistrate  clothed  with 
statutory  jurisdiction  of  such  proceeding,  is  conclusive  in  a  subsequent  action 
of  quo  warranto,  as  to  the  right  to  the  office,  in  favor  of  the  party  to  whom  it 
is  awarded. 

2.  Contested  municipal  election  under  charter  of  Selma ;  filing  papers.  — Under 
the  charter  of  the  city  of  Selma  (Sess  Acts  1874-5,  p.  362,  §  16),  jurisdiction 
to  try  a  contested  municipal  election  is  conferred,  not  on  the  Circuit  Court, 
but  on  the  judge  thereof  as  a  magistrate;  and  there  is  no  express  requisition 
that  the  application  and  notice  of  contest  shall  be  filed  with  the  clerk,  or  in 
his  office. 

3.  Same;  waiver  of  irregularities. — When  the  parties  to  a  contested  election 
appear  before  the  court  or  officer  who  is  clothed  by  statute  with  jurisdiction 
to  hear  and  determine  the  contest,  and,  without  objecting  to  the  sufficiency  or 
regularity  of  the  preliminary  proceedings  by  which  the  contest  was  initiated, 
engage  in  a  trial  on  pleadings  and  proof,  defects  in  such  preliminary  proceed- 
ings are  waived,  and  can  not  be  set  up  in  a  subsequent  action  founded  on  the 
judgment. 

4.  General  charge  on  evidence,  and  invading  province  of  jury. — When  the  evi- 
dence, though  partly  oral,  is  without  conflict,  and  establishes  the  plaintiff 'a 
right  to  recover,  the  court  may  instruct  the  jury,  "if  they  believe  the  evidence, 
they  must  find  the  issue  in  favor  of  the  plaintiff."  But  it  is  error  to  add  to 
such  charge  these  words:  "The  form  of  your  verdict,  under  this  charge,  Will 
be.  We,  the  jury,  find  the  issue  in  favor  of  the  plaintiff."  Although  the  general 
charge  does  not  invade  the  province  of  the  jury,  these  words  take  from  them 
the  right  to  determine  the  credibility  of  the  oral  testimony. 

Appeal  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  Geo.  H.  Craig. 

This  action  was  brought  in  the  name  of  the  State,  on  the 
relation  of  N.  W.  Woodrujff,  against  Robert  J.  Davidson,  to 
test  his  right  to  hold  the  office  of  mayor  of  the  city  of  Sel- 
ma ;  and  was  commenced  on  the  2l)th  September,  1879.  On 
the  trial,  numerous  exceptions  were  reserved  by  the  defend- 
ant to  the  rulings  of  the  court  on  the  pleadings  and  evidence, 
and  in  the  charges  given ;  and  all  these  rulings  are  now  as- 
signed as  error,  being  twenty-three  in  all.  The  opinion  of. 
the  court  states  the  facts  deemed  material  to  an  understand- 
ing of  the  points  decided,  and  any  further  statement  of  facts 
is  unnecessary. 

White  &  White,  Pettus,  Dawson  &  Tillman,  J.  F.  John- 
ston, and  Satterfield  &  YotrNG,  for  appellant. 
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CiiOPT  ON,  Herbert  &  Chambers,  contrcu 

MANNING,  J. — At  an  election  for  mayor  of  the  city  of 
Selma,  on  the  5th  of  May,  1879,  the  parties  to  this  cause, 
Davidson  and  Woodruff,  were  voted  for  as  candidates  for 
the  office ;  and  upon  a  counting  of  the  votes  by  the  city 
council,  whose  duty  it  was,  in  the  first  instance,  to  do  so, 
that  body  declared  Davidson  elected.  He  thereupon,  after 
being  duly  sworn,  entered  upon  the  discharge  of  the  duties 
of  the  office. 

The  charter  of  the  city  (Acts  1874-5,362)  provides  :  "  That 
if  any  municipal  election,  in  and  for  the  city  of  Selma,  shall  be 
contested,  it  must  be  contested  before  the  judge  of  the  Cir- 
cuit Court  of  Dallas  county ;  .  .  .  and  the  judge  trying 
the  same  may  hear  and  determine  the  contestation  in  vaca- 
tion, or  in  term  time."  According  to  section  18,  "  the  party 
contesting  shall  file  his  application,  and  give  notice  of  such 
contest  to  the  judge  of  said  Circuit  Court,  and  the  person  or 
persons  whose  election  is  so  contested,  within  fifteen  days 
next  succeeding  said  election."  By  section  20  it  is  enacted, 
"  that  after  the  testimony  on  both  sides  is  completed,  the 
judge  trying  the  cause  may  examine  the  poll-list  and  ballots, 
and  pronounce  judgment  in  the  cause  according  to  the  facts." 

Woodruff  contested  the  election  with  Davidson,  and,  on 
the  13th  of  the  same  month  (May,  1879),  presented  to  the 
judge  of  Dallas  Circuit  Court  his  application  for  that  pur- 
pose, and  made  oath  thereto  before  him  ;  annexed  to  which, 
he  delivered  also  to  the  judge  a  notice,  that  he  therewith 
filed  his  application  to  him  to  hear  and  determine  the  con- 
testation. The  papers  were  marked,  "  Filed  May  13th, 
1879  ; "  signed,  "  G.  H.  Craig,  Judge." 

The  parties  appeared  before  the  judge ;  allegations  of  ille- 
gal votes  cast,  and  of  legal  votes  refused,  at  the  election, 
were  made  on  both  sides ;  and  an  examination  and  trial  were 
had^  which  resulted  in  a  judgment  of  the  circuit  judge  that 
awarded  the  office  of  mayor  to  Woodruff ;  and  Davidson 
having  refused  to  yield  it.  Woodruff  brought  this  action 
against  him,  in  the  nature  of  the  action  of  quo  ivarranfo. 

That  such  a  iudgment,  duly  rendered  in  a  contestation  of 
that  kind,  establishes  the  right  of  the  party  to  whom  the 
office  is  thus  adjudged,  was  settled  in  Moidton  v/  Rnd,  54 
Ala.  320.  The  subject  was  fully  considered  in  that  case,  and 
it  furnishes  the  rule  by  which  this  must  be  decided. — See, 
also,  Beehe  v.  Uohinson,  52  Ala.  QQ. 

Appellant's  counsel  insist,  however,  that  the  circuit  judge 
did  not  acquire  jurisdiction  to.  render  the  judgment  set  up  ; 
and  tliey  objected  to  the  admission  of  it,  and  of  other  docu- 
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ments  connected  therewith,  as  evidence  on  the  trial  of  this 
cause.  The  authority  of  the  judge,  to  try  and  determine 
such  a  contestation,  they  say,  was  of  a  special  character,  and 
could  not  be  exercised  without  its  being  made  to  appear  that 
every  preliminary  act,  prescribed  in  the  statute,  was  per- 
formed ;  and  this,  it  is  alleged,  was  not  done  in  this  instance, 
because  the  application  to  the  judge,  though  handed  to,  and 
marked  "  filed  "  by  him,  was  not  filed  with  the  clerk  of  the 
Circuit  Court.  Whether  this  would  be  essential  or  not,  in 
any  case,  we  need  not  pause  to  consider.  We  only  remark, 
that  the  statute  did  not,  as  our  quotations  from  it  show,  ex- 
pressly require  the  filling  to  be  with  thQcJerh,  or  in  his  office; 
and  the  jurisdiction  is  not  given  to  the  Circuit  Court,  but  to 
the  judge  thereof,  as  a  magistrate. 

When  it  appears,  as  in  this  case  it  does,  that  the  subject- 
matter  of  a  litigation  is  within  the  jurisdiction  of  the  court 
or  magistrate  determining  it,  and  the  parties  actually  appear 
on  both  sides,  and,  making  no  objection  to  any  omission  in 
the  preliminary  proceedings  by  which  the  contestation  is 
instituted,  engage  in  controversy,  by  pleadings  and  evidence 
.upon  the  merits  of  the  claim,  objections  to  the  mode  or  form 
of  sucb  prior  proceedings  are  waived.  Parties  cannot  be 
allowed  to  speculate,  in  this  manner,  on  gaining  advantage 
of  an  adversary,  who,  if  the  decision  go  against  him,  will  be 
bound  by  the  judgment,  and  then  be  heard  to  contend  that 
they  are  not  bound  thereby  if  it  be  rendered  against  them. 
Butherford'' s  AdmWs  v.  Smith,  27  Ala.  417 ;  King  v.  Armstrong, 
14  Ala.  293. 

The  proceedings  and  judgment  on  that  contestation  were, 
therefore,  properly  admitted  in  evidence  on  the  trial  of  this 
cause,  quo  ivmranto  /  and  the  circuit  judge  did  not  err  in 
overruling  the  objections  of  defendant  thereto. 

The  jury  were  instructed,  "  that  if  they  believed  the  evidence, 
in  this  case,  they  must  find  the  issue  in  favor  of  the  plaintiff, 
N.  Woodruff,  and  against  the  defendant,  Robert  J.  David- 
son." This  charge  referred  it  to  them,  as  was  proper,  to  de- 
termine what  credit  was  due  to  the  testimony  of  each  wit- 
ness ;  and  in  that  form  it  was,  according  to  our  view  of  the 
case,  unexceptionable.  But  it  was  not  lett  so  by  the  circuit 
judge.  Exception  having  been  taken  to  that  charge,  the  bill 
of  exceptions  informs  us,  "  the  court  then,  after  reading  the 
above  charge  to  the  jury,  said  to  then,  'The  form  of  your 
verdict,  under  this  charge,  will  be,  We,the  jury,  find  the  issue 
in  favor  of  the  'plaintiff,  N.  Woodruff,  and  against  the  defendant, 
Robert  J.  Davidson.' " 

Very  similar  to  this  was  the  action  of  the  circuit  judge  in 
Crutcher  v.  M.  &  C.  R.  R.  Co.,  38  Ala.  584,  except  that  the 
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iury  was  not  informed  in  this  case,  as  in  that  they  were,  that 
oy  not  finding  a  verdict  as  instructed,  they  might  "  subject 
themselves  to  the  consequences  of  a  contempt  of  court." 
But  such  a  circumstance  is  not  material  so  far  as  the  legal 
question  is  concerned.  This  court,  in  that  case,  said  :  "  If 
there  was  a  question  for  the  jury  to  determine,  their  deliber- 
ations should  have  been  left  free  and  uncontrolled.  That 
there  was  such  a  question,  is  clearly  implied  from  the  charge 
given;"  which  was,  "ii  the  jury  bdieve  the  evidence,  they  must 
find  for  the  defendant"  But,  says  the  court,  "  in  assuming 
to  control  the  decision  of  that  question  the  court  erred.  The 
charge "  (meaning  the  whole  charge,  with  the  subsequent 
addition,  that  their  deliberations  "  must  result  in  a  verdict 
for  defendant")  "  is  upon  its  face  erroneous,  in  that  it  lefers 
a  question  to  the  jury,  and  then  assumes  to  control  its  de- 
cision." 

That  is  exactly  what  was  done  here.  By  repeating  the 
•charge — that,  "  if  they  believe  the  evidence,"  they  must  re- 
turn a  verdict  in  favor  of  Woodruff — and  then  adding,  "  the 
form  of  your  verdict,  under  this  charge,  will  be,  *  We,  the  jury, 
find  the  issue  in  favor  of  the  plaintiff,  N.  Woodruff,' "  &c., 
the  circuit  judge  prescribed  their  verdict,  and,  consequently, 
decided  a  question  of  fact  on  which  it  depended,  and  which 
they  alone  had  authority  to  determine. 

It  is  a  rule,  founded  on  numerous  cases  in  this  court,  that 
"  when  a  question  of  fact  is  involved,  dependent  on  oral  tes- 
timony, the  credibility  of  the  evidence  must  be  referred  to 
the  jury ;  and  a  charge  assuming  the  credibility  of  the  testi- 
mony, IS  erroneous,  though  it  is  clear  and  undisputed." — See 
the  authorities  collected  in  1  Brickell's  Dig.  336,  §  8,  and 
other  sections ;  also,  Stewart  v.  Russell,  38  Ala.  619. 

To  place  himself  in  a  situation  to  entitle  him  to  be  admit- 
ted as  mayor,  Mr.  Woodruff  piust  have  taken  the  oath  of 
office  ;  and  there  was  oral  testimony  that  he  had  done  so. 
But  it  was  for  the  jury  alone,  and  not  for  the  judge,  to  pass 
on  the  credibility  of  this  oral  testimony,  and  determine  what 
was  proved  thereby.  That  magistrate  went  beyond  his  prov- 
ince, when,  in  his  charge,  he  assumed  as  true  the  evidence  of 
the  witness,  and,  upon  such  assumption,  instructed  the  jury 
that,  under  the  charge  he  had  given  them,  the  form  of  their 
verdict  must  be,  "  We,  the  jury,  find  the  issue  in  favor  of 
the  plaintiff,"  <fec.  We  cannot  know  that  this  error  of  the 
judgo  did  not  work  an  injury  to  the  defendant ;  because  we 
cannot  know  what  conclusion  on  the  question  of  fact  the 
'jury  would  have  re'ached,  if  left  untrammeled. 

Let  the  judgment  of  the  Circuit  Court  be  reversed,  and  the 
cause  remanded. 
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Wilburn  &  Co.  v.  McCalley. 
Fletcheri?.  McCalley. 

Bills'  in  Equity  by  Heirs,  for  Injunction  of  Judgments  against 
Administrator. 

1.  Rights  of  property  under  constitution. — The  constitutional  provision  which 
declares  that  no  person  can  "be  deprived  of  his  property  but  by  due  course 
of  law"  (Art.  1,  §  7),  secures  to  every  person  the  right  to  have  notice  of  any 
judicial  proceeding  by  which  his  rights  of  property  may  be  affected,  and  an 
opportunity  to  be  heard,  and  to  contest  every  material  fact  involved  in  the 
proceeding;  and  any  law  authorizing  a  judicial  proceeding,  by  which  his 
rights  of  property  might  be  divested  or  affected,  without  giving  him  such  no-' 
tice  and  opportunity,  would  be  unconstitutional. 

2.  Construction  of  statutes,  when  assailed  for  %mconstUutionality. — In  the  con- 
struction of  a  statute,  when  assailed  on  constitutional  grounds,  it  is  the  duty 
of  the  courts  to  adopt,  if  possible,  such  a  construction  as  will  bring  it  within 
the  range  of  the  constitutional  powers  of  the  legislature,  and  not  to  impute  to 
a  co-ordinate  department  of  the  government  a  violation  of  the  fundamental  law 
of  the  land. 

3.  Giving  note  by  administrator,  binding  on  estate;  contents  of  petition. — When 
an  executor  or  administrator  desires  to  procure  an  order  of  the  Probate  Court, 
authorizing  him  to  give  a  note  which  shall  be  binding  ou  the  decedent's  estate 
(Code,  §  2432),  his  petition  must  aver  that  he  is  the  personal  representative; 
must  describe  the  debt,  and  state  whether  it  was  contracted  by  himself  or  by 
the  decedent;  it  contracted  by  him,  must  allege  the  consideration,  showing 
that  it  is  within  the  terms  of  the  statute,  and  that  it  was  necessary,  and  that  it 
is  a  reasonable  charge;  and  mUst  also  disclose  the  names,  and  residences  if 
known,  of  the  heirs,  devisees,  distributees,  or  legatees,  who  are  interested  in 
the  property  sought  to  be  charged. 

4.  Same ;  jurisdiction  of  court,  and  irregiuarilies  in  proceedings. — In  a  proceed- 
ing under  this  statute,  the  jurisdiction  of  the  court  attaches  on  the  filing  of  a 
petition,  containing  the  essential  averments  above  stated;  and  when  the  juris* 
diction  has  thus  attached,  by  analogy  to  proceedings  in  that  court  for  an  order 
to  sell  a  decedent's  lands,  subsequent  errors  and  irregularities  do  not  affect  the 
validity  of  the  order,  when  collaterally  assailed. 

5.  Same;  notice  to  heirs,  devisees,  &c. — Notice  should  be  given  to  the  heirs, 
devisees,  or  other  parties  in  adverse  interest,  that  they  may  have  an  opportu- 
nity to  controvert  the  averments  of  the  petition;  yet,  when  the  jurisdiction  of 
the  court  has  attached,  by  the  filing  of  a  proper  petition,  the  failure  to  notify 
the  heirs,  &c.,  is  a  mere  irregularity,  and  does  not  affect  the  validity  of  the 
order  when  collaterally  attacked. 

6.  Same;  wlien  order  is  void,  and  does  not  create  child  on  title. — If  the  peti- 
tion of  the  administrator  does  not  contain  the  averments  necessary  to  give  the 
court  jurisdiction,  an  order  founded  on  it.  authorizing  the  administrator  to 
give  his  note  as  prayed,  would  be  coram  nonjudice,  and  void;  and  a  judgment 
rendered  on  the  note,  and  a  sale  under  execution  thereon,  would  neither  pass 
title,  nor  create  a  cloud  on  the  title.  * 

7.  Same ;  equitable  relief  to  heirs  or  devisees. — When  an  order  is  granted  by  the 
court  as  prayed,  although  the  petition  is  substantially  defective,  the  order  be- 
ing void,  and  a  judgment  rendered  ou  the  note  being  also  void,  the  heirs  or 
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deviBeea  can  not  maintain  a  bill  in  equity  to  enjoin  a  sale  ander  it;  and  if  the 
petition  was  Bofficient,  and  they  hnddae  notice  of  it,  they  ciin  not  have  equita- 
ble relief  against  the  judgment,  in  the  absence  of  fraud  in  the  procurement  of 
the  order,  or  something  equivalent  to  it;  but,  if  the  petition  wa£  sufficient,  and 
they  in  fact  had  no  notice  of  the  proceeding,  a  court  of  equity  will,  at  their 
instance,  perpetually  enjoin  a  sale  of  the  property  of  the  estate  under  a  judg- 
ment on  the  note  given  by  the  administrator,  on  averment  and  proof  that  the 
debt  for  which  the  note  was  given  was  not,  within  the  terms  of  the  statute,  a 
proper  charge  against  the  esttite. 

8.  Wife's  separate  estate,  atatutory  and  equitable  ;  how  charged.  —There  is  an 
essential  difference  in  the  manner  of  charging  the  statutory  separate  estate  of  a 
married  woman  and  her  equitable  separate  estate,  or  separate  estate  by  con- 
tract: the  former  is  charged  by  the  stiitute  (Code,  6  2711)  with  the  price  of 
certain  articles,  the  character  of  which  is  specifiea,  and  her  agency  in  pur- 
chasing them  is  immaterial;  while  the  latter  can  only  be  charged  by  the  act 
and  agreement  of  the  wife,  and,  in  the  absence  of  restraining  words  in  the  in- 
strument creating  the  estate,  may  be  charged  to  the  same  extent  as  if  she  were 
&feme  sole. 

9.  Remandment,  on  reversal,  for  ameTtdment  of  bill. — When  the  chancellor 
overrules  a  demurrer  to  the  bill  for  want  of  equity,  and,  on  final  hearing  on 
pleadings  and  proof,  renders  a  decree  for  the  complainant;  this  court,  on  re- 
versing his  decree,  and  holding  the  bill  demurrable,  will  remand  the  cause,  in 
order  to  give  the  complainant  an  opportunity  to  ask  leave  to  amend  in  the 
court  below,  unless  the  defects  are  not  capable  of  amendment. 

Appeal  from  the  Chancery  Court  of  Madison.  * 

Heard  before  the  Hon.  H.  C.  Speake. 

These  two  cases  were  argued  and  submitted  together,  and 
present  precisely  the  same  questions.  The  bills  were  filed 
Dy  the  same  parties,  and  on  the  same  day ;  and  they  are 
almost  identical  in  language,  except  in  the  statement  of 
names,  amounts,  «fec.,  connected  with  the  two  judgments 
against  which  relief  was  sought.  The  bills  were  filed  on  the 
2d  September,  1875,  by  Archie  McCalley  and  James  R.  Mc- 
Calley, children  of  Martha  A.  McCalley,  deceased,  and  of 
William  J.  McCalley,  her  surviving  husband ;  against  the 
said  William  J.  McCalley,  as  the  administrator  of  his  de- 
ceased wife,  and  three  minor  children  of  the  said  William  J. 
and  Martha  A.  McCalley,  and  Algernon  S.  Fletcher  (in  one 
case),  and  the  partners  comprising  the  mercantile  firm  of 
George  W.  Wilburn  &  Co.  (in  the  other);  and  sought  to  per- 
petually enjoin,  annul,  and  set  aside  two  judgments,  rendered 
by  the  Circuit  Court  of  Madison,  one  in  faror  of  said 
Fletcher,  and  the  other  in  favor  of  said  George  W.  Wilburn 
<fe  Co.     The  bills  contained  the  following  allegations : 

(1.)  That  complainants  and  defendants  all  reside  in  said 
chancery  district.  (2.)  That  the  infant  defendants  have  no 
guardian,  arid  live  with  their  father;  and  their  ages  are 
stated.  (3.)  That  the  complainants  and  said  infant  defend- 
ants are  the  children  of  said  William  J.  and  Martha  A.  Mc- 
Calley, who  were  husband  and  wife.  (4.)  That  said  Martha 
A.  McCalley  departed  this  life,  in  said  county  of  Madison,  on 
the  11th  August,  1868.     (5.)  That  prior  to  her  death,  and  on 
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the  lOfch  August,  1868,  "she  executed  a  paper  purporting  to 
be  her  last  will  and  testament,  but  the  same  was  never  pro- 
bated ;"  and  that  she  died  seized  and  possessed  of  certain 
lands,  "which  she  held  as  her  statutory  separate  estate," 
and  which  are  particularly  described.  (6.)  That,  "on  the 
death  of  said  Martha  A.  McCalley,  these  lands  descended  to 
complainants  and  said"  infant  defendants,  who  were  her  only 
children.  (7.)  That  letters  of  administration  on  her  estate 
were  duly  granted,  on  the  1 6th  Apflt'il,  1870,  to  said  William 
J.  McCalley,  and  he  is  still  acting  as  such  administrator. 
(8.)  That  the  said' William  J.,  as  administrator  of  Martha  A. 
McCalley,  on  the  26th  August,  1872,  executed  a  bond,  which 
is  set  out,  in  the  following  words : 

"Huntsville,  Ala.,  August  26, 1872. 
"Twelve  months  after  date,  as  administrator  of  Martha  A. 
McCalley,  deceased,  I  promise  to  pay  to  A.  S.  Fletcher,  or 
order,  the  sum  of  eight  hundred  dollars,  value  received.  This 
note  is  given  under  section  2066  of  the  Eevised  Code  of  Ala- 
bama, to  extend  a  debt  due  the  late  firm  of  Scruggs,  Robin- 
son &  Fletcher,  from  the  estate  of  Martha  A.  McCalley,  de- 
ceased. This  note  is  at  this  time  the  individual  property  of 
A.  S.  Fletcher,  and  is  to  bear  interest  from  date.  Witness 
my  hand  and  seal."  (Signed,  "W.  J.  McCalley,  adm'r  of 
M.  A.  McCalley,"  and  seal  affixed.) 

(9.)  That  said  Fletcher,  after  the  maturity  of  this  note,  in- 
stituted a  suit  on  it,  in  the  Circuit  Court  of  Madison,  against 
the  said  W.  J.  McCalley  as  such  administrator ;  and  on  the 
19th  June,  1875,  recovered  a  judgment  against  him,  for 
$979.54,  besides  costs.  (10.)  That  an  execution  has  been 
issued  on  this  judgment,  and  is  in  the  hands  of  the  sheriff, 
and  has  been  levied  by  him  on  the  lands  before  described  ; 
and  he  has  advertised  them  for  sale  under  the  execution. 
(11.)  "Your  orators  are  informed  that  it  is  claimed  by  said 
Fletcher  that  said  bond  was  executed  by  said  W.  J.  McCalley 
as  such  administrator,  under  an  order  of  the  Probate  Court 
of  said  county  of  Madison.  Your  orators  do  not  know 
whether  any  such  order  was  made,  or  not ;  but,  if  such  order 
was  made,  it  was  without  authority  of  law,  and  in  fraud  of 
your  orators  and  said"  infant  defendants  ;  "and  your  orators 
aver  and  charge  that  neither  they,  nor  the  said"  infant  de- 
fendants, "had  any  notice  of  any  application  for  said  order 
by  the  said  W.  J.  McCalley  as  such  administrator  ;  that  they 
were  not  parties  to  said  proceeding,  either  directly  or  indi- 
rectly ;  and  that  they  had  no  knowledge  of  the  execution  of 
said  bond,  until  after  said  judgment  was  rendered,  said  exe- 
cution levied,  and  said  property  advertised  for  sale.     They 
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further  allege  that  they  are  informed  and  believe,  and  upon 
such  information  and  belief  charge  the  fact  to  be,  that  said 
bond  was  not  executed  to  extend  any  debt  contracted  by  the 
said  Martha  A.  McCalley  in  her  life-time,  and  that  the  same 
is  not  a  charge  upon  her  estate  descended  to  them  and  the 
said"  infant  defendants.  (12.)  That  when  said  bond  was  ex- 
ecuted, and  when  said  order  was  made  (if  any  such  was  ob- 
tained), complainants  were  minors,  and  had  no  guardian ; 
and  they,  with  said  infant  defendants,  resided  with  their 
father,  the  said  W.  J.  McCalley.  (13.)  "They  charge  that 
the  said  W.  J.  McCalley  never  informed  them  of  the  exist- 
ence of  any  such  debt,  nor  of  the  existence  of  said  bond; 
and  they  were'wholly  ignorant  of  either  of  such  alleged  facts, 
until  as  hereinbefore  mentioned."  (14.)  That  said  W.  J. 
McCalley  made  no  defense  to  said  action  at  law,  except  to 
have  an  appearance  entered  by  consent  for  a  continuance, 
and  judgment  was  rendered  against  him  by  Jiil  dicif.  (15.) 
They  pray  "that  said  Fletcher  be  enjoined  from  further 
prosecuting  his  said  suit,  and  that  .  said  judgment  be  can- 
celled, set  aside,  and  held  for  naught ;"  and  the  general 
prayer,  for  other  and  further  relief,  is  added. 

In  the  case  against  George  W.  Wilburn  &  Co  ,  the  allega- 
tions of  the  bill  were,  in  substance  and  language,  the  same 
as  above  stated ;  but  the  note,  which  was  set  out,  was  as  fol- 
lows :  "Huntsville,  Ala.,  March  30th,  1874.  Six  months  af- 
ter date,  with  interest  from  date,  I  promise  to  pay  to  the 
order  of  George  W.  Wilburn  &  Co.  the  sum  of  seven  hun- 
dred and  fifty-three  97-100  dollars.  This  note  is  given  pur- 
suant to  an  order  of  the  Probate  Court,  granted  this  day. 
Value  received."  (Signed,  "  W.  J.  McCaUey,  administrator 
of  Martha  A.  McCalley,  deceased.")  The  judgment  on  this 
Dote  was  also  rendered  on  the  19th  June,  1875,  and  was  by 
nil  dicit. 

Answers  were  filed  by  said  Fletcher  and  Wilburn  <fe  Co., 
which  were  substantially  the  same.  They  admitted  the  death 
of  Mrs.  McCalley,  the  grant  of  letters  of  administration  on 
her  estate,  and  that  she  was  seized  and  possessed  of  the 
lands  described  in  the  bill,  "which  was  her  statutory  separate 
estate  ;"  but  each  answer  was  afterwards  amended,  by  strik- 
ing out  this  admission,  and  alleging  that  she  held  the  lands 
as  an  equitable  separate  estate,  under  a  deed  of  gift  from  her 
mother,  Mrs.  Ann  Lanford,  since  deceased,  a  copy  of  which 
was  made  an  exhibit  to  each  answer,  and  by  which  the  mar- 
ital rights  of  said  W.  J.  McCalley  were  excluded.  Each  of 
the  respondents  admitted,  also,  that  Mrs.  McCalley  "did 
make  a  last  will  and  testament  before  she  died,  and  that  the 
S^me  has  never  been  probated  ;"  and  they  alleged  that  this 
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•will  was  in  the  possession  of  the  complainants  and  their 
father,  and  was  fraudulently  suppressed  by  them. 

In  reference  to  the  note  on  which  his  judgment  was 
founded,  Fletcher  answered  thus  :  "Said  bond  was  executed 
by  said  W.  J.  McCalley,  administrator  as  aforesaid,  for  the 
purpose  of  extending  or  settling  a  debt  of  the  estate  of  said 
Martha  A.  McCalley,  upon  his  own  application  to  said  Pro- 
bate Court ;  a  copy  of  which,  with  the  order  of  said  court 
thereon,  is  herewith  filed  as  an  exhibit,  marked  A.  F.,  and 
asked  to  be  made  a  part  of  this  answer.  Said  account,  or 
debt,  so  extended,  was  contracted  during  the  life-time  of  the 
said  decedent,  and  was  for  goods,  merchandise,  and  supplies 
furnished  her,  and  which  were  articles  of  comfort  and  sup- 
port of  herself  and  family,  suitable  to  the  degree  and  condi- 
tion in  life  of  the  said  decedent,  and  for  which  the  husband 
would  have  been  liable  at  common  law ;  and  said  goods 
were  sold,  and  credit  was  given,  upon  the  faith  and  credit  of 
her  said  separate  estate  only."  But  this  paragraph  of  the 
answer  was  afterwards  amended,  thus  :  "Said  deed  of  con- 
veyance, hereinabove  set  forth,  vested  said  lands  in  said  de- 
cedent to  her  sole  and  separate  use,  free  from  the  manage- 
ment and  control  of  her  said  husband,  and  was  her  equitable 
separate  estate,  and  chargeable  with  her  debts  and  contracts 
as  if  she  were  a  feme  sole ;  and  the  consideration  of  said 
bond,  which  was  the  basis  of  said  judgment,  was  for  debts 
contracted  during  the  life-time  of  the  said  Martha  A.  McCal- 
ley, upon  the  faith  and  credit  of  her  said  estate,  her  said 
husband  being  notoriously  insolvent,  and  said  debt  is  a 
charge  upon  and  against  said  estate." 

In  reference  to  the  debt  due  to  George  W.  Wilburn  &  Co., 
said  Wilburn  &,  Co.  answered  :  "Said  note  was  given  for  the 
purpose  of  extending  or  settling  a  debt  of  the  estate  of  said 
decedent,  a  part  of  which  was  contracted  in  her  life-time, 
and  a  part  of  which  was  contracted  by  the  said  W.  J.  Mc- 
Calley, as  administrator  of  the  said  Martha  A.  McCalley,  for 
articles  for  the  said  estate  ;  and  said  note  was  executed  by 
authority  of  the  Probate  Court  of  Madison,  which  had  juris- 
diction of  said  estate.  The  order  of  said  court  to  give  said 
note  was  made  under  section  2066  of  the  Revised  Code  of 
Alabama.  And  defendants  further  say,  that  that  part  of  the 
consideration  of  said  note  arising  before  the  death  of  the 
said  Martha  A.  McCalley  was  for  articles  of  comfort  and  sup- 
port of  the  household,  suitable  to  the  degree  and  condition 
in  life  of  the  family,  and  for  which  the  husband  of  said  de- 
cedent would  have  been  responsible  at  common  law ;"  and 
that  the  lands  described  were  held  and  owned  by  Mrs.  Mc- 
Calley, at  the  time  of  the  purchase  of  said  articles,  and  at 
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the  time  of  her  death,  as  her  statutory  separate  estate  under 
the  laws  of  Alabama.  '*A  copy  of  the  petition  of  said  W.  J. 
McCalley,  as  administrator  as  aforesaid,  sworn  to  by  him, 
and  representing  that  respondents'  said  claim  was  a  just 
claim  against  said  estate,  together  with  the  order  of  said 
court  thereon,"  was  made  an  exhibit  to  the  answer.  These 
averments  of  the  answer  were  afterwards  changed  by  amend- 
ment, as  in  the  former  case,  so  as  to  show  that  the  lands  were 
held  by  Mrs.  McCalley  as  an  equitable  separate  estate  un- 
der the  deed  from  Mrs.  Lanford,  a  copy  of  which  was  set 
out,  and  that  the  respondents'  debt  was  a  charge  on  that 
estate. 

Each  of  said  defendants  demurred  to  the  bill,  for  want  of 
equity,  and  "because  said  bill  shows  on  its  face  that  the 
complainants  are  not  entitled  to  the  relief  prayed,  nor  to  any 
relief  whatever."  After  the  filing  of  the  original  answers, 
the  defendants  submitted  a  motion  to  dissolve  the  injunc- 
tion, for  want  of  equity  in  the  bill,  and  on  the  denials  of  the 
answer ;  but  the  chancellor  overruled  the  motion.  The 
causes  were  afterwards  submitted  for  final  decree,  on  the  bills 
and  exhibits  thereto,  and  the  answers  and  exhibits  thereto ; 
and  the  chancellor  rendered  a  decree  in  each  case  for  the 
complainants,  perpetually  enjoining  the  judgments.  The  in- 
terlocutory decree  on  the  motion  to  dismiss  the  injunction, 
and  the  final  decree,  are  now  assigned  as  error  by  said 
Fletcher  and  Wilburn  &  Co.  respectively. 

D.  D.  Shelby,  and  Brandon  &  Jones,  with  whom  were 
Cabaniss  &  Ward,  for  the  appellants. — 1.  The  injunction 
ought  to  have  been  dissolved  on  the  denials  of  the  answer, 
even  if  the  bills  contained  equity. — Satterfidd  v.  John,  53  Ala. 
127  ;  Miller  v.  Bates,  35  Ala.  580  ;  Rembert  c^  Hall  v.  Broion, 
17  Ala.  667 ;  Yonge  v.  Shepperd,4A  Ala.  3 15  ;  and  authorities 
cited  in  1  Brickell's  Digest,  677,  §  548. 

2.  The  bills  contained  no  equity.  The  gravamen  of  each 
bill  is,  that  the  complainants  were  not  notified  of  the  admin- 
istrator's application  for  an  order  authorizing  him  to  extend 
the  debts  of  the  estate.  But  they  were  not  entitled  to  notice. 
It  is  a  strictly  statutory  proceeding,  and  intended  for  the 
benefit  of  decedents'  estate.  No  notice  is  required  to  be 
given  to  the  heirs  or  distributees,  since  the  administrator 
himself  represents  their  interests ;  and  if  he  is  guilty  of  any 
negligence,  or  other  misconduct,  by  which  their  rights  are 
prejudiced,  they  have  a  remedy  on  his  official  bond.  There 
is  no  specific  allegation  of  fraud  in  the  judgments,  and  gen- 
eral allegations  avail  nothing. 

3.  The  bills  can  not  be  sustained  on  the  ground  of  re- 
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moving  a  cloud  on  the  complainants'  title  to  the  lands. 
Daniel  v.  Stewart,  55  Ala.  278 ;  Longstreet  v.  Sedgioick,  55  Ala. 
291 ;  Lockett  v.  Hurt,  at  the  last  term. 

Watts  &  Sons,  contra, — The  bills  are  not  to  be  considered 
as  ordinary  bills  to  enjoin  the  collection  of  money  under 
ordinary  judgments  and  executions  at  law.  Their  purpose 
is,  to  annul  and  set  aside  judicial  proceedings,  which  inju- 
riously affect  the  complainants'  rights ;  to  which  they  were 
not  parties,  and  therefore  could  not  appeal ;  and  of  which 
they  had  no  notice,  actual  or  constructive.  That  no  man's 
property  can  be  taken  from  him,  "but  by  due  process  of 
law,"  is  a  constitutional  guaranty ;  and  that  this  implies  and 
requires  notice  of  any  judicial  proceeding,  by  which  his 
rights  are  to  be  affected,  is  an  elementary  principle  of  law. 
To  show  a  right  to  equitable  interference  in  their  behalf,  it 
was  only  necessary  for  the  complainants  to  acquit  themselves 
of  negligence,  and  tile  their  bills  before  any  sales  were  made 
under  execution.  The  cases  are  the  first  that  have  arisen 
under  this  statute,  which  confers  extraordinary  powers  on 
executors  and  administrators ;  and  the  court  will  not  put 
such  a  construction  on  the  statute  as  will  make  it  of  doubt- 
ful constitutionality.  If  the  bills  are  technically  defective, 
the  complainants  should  have  an  opportunity  to  perfect  them 
by  amendment. 

STONU,  J. — These  cases  present  the  same  questions. 
According  to  the  averments  of  the  bills,  Mrs.  Martha  A. 
McCalley,  a  married  woman,  made  her  will,  and  devised  cer- 
tain lands  to  complainants,  her  children.  She  died,  and 
William  J.  McCalley,  her  husband,  became  her  administrator. 
Under  an  order  of  the  Probate  Court,  the  said  William  J.,  as 
administrator,  executed  notes,  expressing  that  they  were 
given  under  section  2432  (2066]  of  the  Code  of  1876,  "  to 
extend  a  debt  due  from  the  estate  of  Martha  A.  McCalley, 
deceased."  These  notes  were  put  in  judgment  against 
McCalley,  as  such  administrator.  The  bills  charge  that, 
under  executions  issued  on  said  judgments,  the  sheriff  had 
levied  on  lands  of  complainants,  which  had  come  to  them 
under  the  will  of  their  mother,  and  would  sell  the  same, 
unless  restrained  by  injunction.  The  bills  then  aver,  that  the 
said  devisees,  complainants,  had  no  "  notice  of  any  applica- 
tion for  said  order  by  the  said  William  J.  McCalley,  as  such 
administrator ;  that  they  were  not  parties  to  such  proceed- 
ing, either  directly  or  indirectly ;  and  that  they  had  no 
knowledge  of  the  execution  of  said  notes,  until  after  said 
judgments  were  severally  rendered,  said  executions  levied, 
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and  said  property  advertised  for  sale."  Injunctions,  restrain- 
ing the  sales,  were  granted  oti  each  of  these  bills ;  and  the 
chancellor  overruled  a  demurrer  to  them,  and  retained  the 
injunctions.  This  decretal  order  is  assigned  as  error  in  this 
court. 

Section  2432  of  the  Code  enacts,  that  "  any  executor  or 
administrator,  by  authority  of  the  Probate  Court,  given  on 
his  applicatioD,  may,  in  his  representative  capacity,  give  his 
note,  bond,  or  bill,  for  the  purpose  of  extending  or  settling  a 
debt  of  the  decedent,  or  settling  a  debt  contracted  by  such 
representative,  for  articles  or  for  work  and  labor  for  the 
estate ;  and  for  such  note,  bond,  or  bill,  the  estate  is  liable, 
and  the  executor  or  administrator  is  not  personally  liable." 
It  will  be  observed  that  the  debts  which  the  executor  or 
administrator  may  settle  under  this  section,  are  of  two  class- 
es ;  first,  a  debt  of  the  decedent ;  and  second,  a  debt  con- 
tracted by  such  representative  for  articles,  or  for  work  and 
labor  for  the  estate.  On  no  other  consideration  can  such 
representative  gjve  a  note,  bond,  or  bill,  and  thereby  fasten 
a  liability  on  the  estate.  One  effect  of  the  giving  of  such 
note,  bill,  or  bond  is,  that  the  personal  representative, 
although  the  contracting  party,  fixes  thereby  no  personal 
liability  on  himself.  Yet  the  order,  under  which  he  obtains 
authority  to  bind,  not  himself,  but  the  property  of  another, 
is  obtained  on  his  application.  The  effect  of  such  order, 
when  rightly  obtained  and  acted  on,  is  to  bind  the  property 
of  the  testator,  or  intestate,  against  the  claims  of  distributees, 
legatees,  heirs,  or  devisees,  if  the  statute  be  carried  out 
according  to  its  letter :  a  contract  by,  and  judgment  against 
one  person,  and  a  liability  thereby  fastened  on  the  property 
of  another,  for  its  payment.  Can  this  be  done,  without 
notice,  and  an  opportunity  to  defend,  given  to  those  in  whom 
the  title  of  the  property  is  vested  ? 

The  question,  it  seems  to  us,  suggests  its  own  answer.  No 
person  can  "  be  deprived  of  his  property,  but  by  due 

course  of  law." — Declaration  of  Rights,  §  7.  The  rignts  of 
use,  enjoyment,  and  disposal  are  inherent  in  the  ownership 
of  property ;  and  it  is  these  rights  the  constitution  guaran- 
tees. This  provision  of  the  constitution  protects  the  rights 
of  property,  against  legislative  confiscation,  and  secures  to 
every  one  a  trial  by  judicial  proceeding,  before  he  can  be 
devested  of  his  title. — Dorman  v.  The  State,  34  Ala.  216; 
Sadler  v.  Lavgham,  Ih.  311 ;  Zeujler  v.  S.  &  N.  Ala.  R.  R.  Co. 
68  Ala.  594,  and  authorities  cited.  In  the  case  last  cited, 
we  said  :  "  Due  process  of  law  implies  the  right  of  the  person 
affected  thereby  to  be  present  before  the  tribunal  which 
pronounces  judgment  upon  the  question  of  his  hfe,  liberty, 
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or  property,  in  its  most  comprehensive  sense  ;  to  be  heard, 
by  testimony  or  otherwise,  and  to  have  the  right  of  contro- 
verting, by  proof,  every  material  fact  which  bears  on  the 
question  of  right  in  the  matter  involved." 

If  section  2432  of  the  Code  must  be  construed  as  confer- 
ring the  power  on  the  Probate  Court  to  grant  the  order 
therein  provided  for,  on  the  mere  ex-parte  application  of  the 
personal  representative,  without  notice  to  the  heirs,  devisees, 
distributees,  or  legatees,  as  the  case  may  be,  and  without 
an  opportunity  for  judicial  contestation  ;  and  if,  under  it,  a 
note,  bill,  or  bond  may  be  executed  by  such  personal  repre- 
sentative, and  the  estate,  real  or  personal,  of  the  decedent, 
become  bound  thereby, — such  construction  would  force  us 
to  declare  it  unconstitutional.  Such  ex-parte  order  would 
not  only  not  be  "  due  course  of  law,"  but  might,  and  proba- 
bly would,  be  made  the  instrument  of  most  alarming  frauds. 
It  is  our  duty,  when  we  can,  to  so  construe  acts  of  the  legis- 
lature, as  to  bring  them  within  the  range  of  constitutional 
power,  and  not  to  suppose  that  a  co-ordinate  department  of 
the  government  has  violated  the  fundamental  law  of  the 
land. 

The  statute  we  are  construing,  is  very  brief  in  its  expres- 
sions, if  not  meagre  in  its  provisions.  It  makes  no  special 
mention  of  the  facts  necessary  to  be  averred  in  the  applica- 
tion, nor  of  the  form  it  shall  assume.  It  does  not  inform  us 
who,  if  any,  are  to  be  made  parties ;  who,  or  how  to  be  noti- 
fied ;  nor  does  it  provide  any  machinery,  other  than  the 
application,  by  which  the  judicial  function  is  to  be  brought 
into  exercise.  Of  course,  the  conditions  on  which  the  stat- 
utory power  depeiras  must  be  averied — namely,  that  the 
petitioner  is  the  personal  representative  ;  that  decedent  left 
an  estate,  and  died  owing  a  debt,  describing  it,  which  it  is 
the  object  of  the  petition  to  obtain  authority  to  extend  or 
settle ;  or,  as  the  case  may  be,  that  the  debt,  describing  it, 
was  contracted  by  the  personal  representative,  for  articles, 
or  for  work  and  labor  for  the  estate,  and  showing  a  sufficient 
reason  why  such  debt  was  contracted  by  the  personal  repre- 
sentative ;  and  that  the  debt,  so  contracted,  was  necessary, 
and  a  reasonable  charge.  The  substance  of  the  foregoing 
should  be  averred  in  the  application ;  because  each  of  the 
propositions  is  material,  and  upon  each  an  issue  of  fact  may 
be  formed.  An  application  to  the  Probate  Court,  under  the 
statute  we  are  considering,  would  be  defective,  and  insuffi- 
cient, if  it  did  not  contain  the  substance  of  all  the  above 
averments,  and  also  disclose  the  names,  and  residences  if 
known,  of  the  heirs,  devisees,  distributees,  or  legatees, 
dependent  on  the  inquiry,  whether  the  decedent  left  a  will, 
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and  whether  the  property  sought  to  be  charged  was  real  or 

Sersonal  estate.  And  notice  should  be  given  to  such  heirs, 
evisees,  distributees,  or  legatees,  thereby  giving  them  an 
opportunity  to  controvert  the  averments  of  the  petition. 
Tne  Probate  Court  should,  in  no  case,  grant  such  order, 
until  every  material  fact  specified  above  is  established  by 
proof. — Brmon  v.  Wheeler,  3  Ala.  287 ;  McCurry  v.  Hooper, 
12  Ala.  823. 

What  is  the  eflfect  of  such  order,  when  obtained,  and  what 
intendments  are  to  be  indulged  in  relation  to  such  proceed- 
ings, when  they  come  up  collaterally  ?  We  do  not  doubt 
that,  when  an  application  is  filed,  containing  the  averments 
stated  above  as  necessary,  the  Probate  Court  acquires  juris- 
diction to  make  the  order.  The  rules  which  govern  in  such 
cases,  must  be  assimilated  to  those  which  obtain  in  proceed- 
ings in  the  same  court,  for  an  order  to  sell  property  to  pay 
deots,  or  for  distribution.  If  the  order  be  granted  on  a  peti- 
tion, such  as  that  specified,  then  a  sale  made  under  a  judg- 
ment rendered  on  a  liote,  bill,  or  bond  given  under  such 
order,  will  pass  the  title.  If  the  application  or  petition  be 
wanting  in  any  of  the  material  averments  of  fact,  necessary ' 
to  give  the  court  jurisdiction,  tested  by  the  rules  which  pre- 
vail when  the  legality  of  an  order  of  sale  granted  by  the 
Probate  Court  is  presented  collaterally,  then  an  order  made 
on  such  petition  is  coram  nan  judice  ;  and  a  sale,  made  under 
a  judgment  rendered  on  a  note,  bill,  or  bond  thus  executed, 
would  be  void,  and  neither  pass  the  title,  nor  create  a  cloud 
upon  it.— 1  Brick.  Dig.  939,  §§  353,  355  ;  Bishop  v.  Hampton, 
15  Ala.  761 ;  Jmes  v.  Jones,  42  Ala.  218 ;  1  Brick.  Dig.  940, 
§§  364,  365 ;  Hoard  v.  Hoard,  41  Ala.  690 ;  Petfus  v.  McLan- 
nahan,  52  Ala.  66 ;  Bland  v.  Boioie,  53  Ala.  152  ;  Arnett  v. 
Bailey,  60  Ala.  435 ;  Rea  v.  Longstreet,  54  Ala.  291 ;  Lockett  v. 
Hurt,  57  Ala.  198.  If,  however,  the  application  or  petition 
contains  the  necessary  averments  to  givc'the  court  jurisdic- 
tion, and  the  court  commits  error  afterwards — such  as,  a 
failure  to  notify  the  parties  in  adverse  interest — this  would 
not  avail,  on  collateral  presentation,  to  avoid  the  order,  tl\e 
judgment,  or  the  title  acquired  at  a  sale  under  it. — Field  v. 
Gddshy,  28  Ala.  218,  and  authorities  cited. 

The  extract  from  the  bills  in  these  cases,  given  above, 
contains  all  that  is  said  about  the  application  to  the  Probate 
Court  for  authority  to  execute  the  notes,  brought  to  view  in 
these  suits.  It  does  not  state  what  the  application  con- 
tained ;  nor  can  we  learn  therefrom  that  it  contained  the  nec- 
essary averments  to  give  the  Probate  Court  jurisdiction.  If 
it  did  not,  then  the  proceeding  was  coram  non  judice  and  void, 
and  the  Chancery  Court  would  not  entertain  the   bills.    A 
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title,  acquired  under  such  sale,  would  fall  of  its  own  weight ; 
and,  hence,  it  could  not  operate  a  cloud  on  the  title  of  the 
devisees. — Lockett  v.  Hurt,  supra.  The  present  bills  are  de- 
fective, in  that  thej  do  not  show  what  the  application  con- 
tained. On  the  other  hand,  if  the  petition  was  sufficient, 
and  the  devisees  bad  notice  of  its  filing,  and  the  Probate 
Court  proceeded  thereon  to  make  the  proper  order,  under 
which  the  notes  were  executed  ;  then,  in  the  absence  of  fraud 
in  the  procurement  of  the  order,  or  something  equivalent  to 
it,  the  complainants  are  entitled  to  no  relief,  and  their  bills 
are  without  equity. 

There  is  a  remaining  phase  of  these  cases.  The  liability 
of  Mrs.  McCalley's  estate,  if  there  be  a  liability,  rests  on  the 
term  of  the  statute,  of  which  a  copy  is  given  above.  Under 
that  statute,  as  we  have  shown,  the  personal  representative 
of  an  estate  may  obtain  from  the  Probate  Court  authority  to 
make  a  contract,  for  the  performance  of  which  the  estate  of 
his  testator,  or  intestate,  is  liable.  This  is  a  new  power  con- 
ferred on  representatives  of  estates ;  a  power,  given  by  law, 
to  one  person,  to  bind,  by  his  personal  contract,  the  prop- 
erty of  another.  It  is  not  for  us  to  question  the  policy  of 
this  statute.     Our  duty  is  to  expound  and  obey  it. 

In  ordinary  cases  of  sheriff's  sales,  or  offers  to  sell  real 
estate  under  final  process,  the  execution  is  against  the  per- 
son whose  land  is  sold,  or  sought  to  be  sold.  Hence,  in  an 
action  brought  to  recover  lands  purchased  at  a  sheriff's  sale 
so  made,  the  plaintiff  need  only  show  the  judgment  of  the 
court,  execution  issued  thereon,  and  the  sheriff's  sale  and 
conveyance  under  the  execution.  This  makes  out  his  title ; 
and  errors  committed  before  judgment,  for  which  it  would 
have  been  reversed  on  appeal,  will  not  impair  his  title  in  the 
least.  Even  a  failure  of  the  record  to  affirm  that  the  de- 
fendant had  been  served  with  writ  or  summons,  will  avail 
nothing  in  defense  oi  the  ejectment,  if  the '  court  rendering 
the  judgment  had  jurisdiction  of  the  subject-matter. — 1  Brick. 
Dig.  632,  §§  117,  118 ;  Badger  v.  Lyon,  7  Ala.  564.  If  a 
sheriff  were  about  to  sell  lands  under  an  execution,  issued  on 
a  judgment  rendered  in  a  suit  of  which  the  defendant  had 
bad  no  notice,  it  would  become  necessary  for  such  defendant 
to  move  in  the  premises,  before  the  sheriff  perfected  his  sale 
and  conveyance.  If,  in  fact,  the  judgment  had  been  rendered 
without  notice  to  the  defendant,  and  there  was  a  valid  de- 
fense to  the  action  on  the  merits,  chancery  would  intervene, 
re-try  the  question  on  the  merits,  and  perpetually  enjoin  the 
judgment,  if  the  defendant  proved  his  defense,  and  the  other 
allegations  of  his  bill.— 1  Brick.  Dig.  670,  §§  435,  436 ;  lb. 
668,  §§  409,  410. 
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In  analogy  to  this  principle,  we  hold  that,  if  the  applica- 
tion to  the  Probate  Court  contained  suflScient  averments  to 
give  the  court  jurisdiction,  and  if  the  complainants  (devisees) 
were  in  fact  not  notified  ;  then,  if  the  averments  of  their  bills 
be  true,  the  debts  for  which  the  renewed  notes  were  given, 
were  not  the  proper  debts  of  Mrs.  McCalley,  and  chancery 
will  give  relief,  and  perpetually  enjoin  the  enforcement  of  the 
executions  against  the  property  of  her  estate.  If  the  bills 
were  so  amended  as  to  present  this  shape,  they  would  con- 
tain equity. 

There  are  apparent  errors  in  the  records  we  have  not 
pointed  out.  The  bills  allege  Mrs.  McCalley's  separate  es- 
tate was  statutory.  The  record  tends  to  show  it  was  equita- 
ble. This  is  a  very  material  inquiry  in  these  causes.  The 
manner  of  charging  the  two  estates  is  essentially  diflferent. 
The  statutory  estate  is  not  charged  by  the  contract  of  the 
married  woman.  She  can  make  no  contract,  such  as  this. 
True,  her  estate  may  be  charged,  "  for  articles  of  comfort 
and  support,"  under  section  271 1  of  the  Code  of  1876.  This, 
however,  does  not  rest  on  the  theory,  that  the  wife  has  made 
the  purchase.  The  husband  may  fasten  this  charge  as  well 
as  the  wife.  It  is  a  mere  legal  liability  of  the  wife's  estate, 
which  the  statute  itself  raises.  The  equitable  estate  is  con- 
trolled by  entirely  different  principles.  It  can  be  charged 
only  by  the  act  and  agreement  of  the  wife,  and,  unless  there 
are  restraining  words  in  the  instrument  which  creates  it,  she 
can  charge  it  to  the  same  extent  as  one  sui  juris  could. — 2 
Brick.  Dig.  86,  §§  211,  212,  213;  Cowles  v.  Morgan,  34  Ala. 
635 ;  Short  v.  Battle,  52  Ala.  456.  There  would  seem,  also, 
to  be  a  defect  in  the  testimony,  even  if  the  averments  of  the 
bills  were  suflScient.  The  final  decrees  are  also  assigned  as 
error,  and  this  assignment  must  also  be  sustained. 

The  demurrers  to  the  bills  were  overrruled  in  the  court 
below,  and  the  bills  pronounced  suflScient.  If  they  had 
been  sustained,  complainants,  on  their  motion,  would  have 
been  allowed  to  amend.  We  can  not  entertain  a  motion  of 
that  kind,  and  can  not  know  whether  an  amendment  can  be 
made,  which  will  impart  equity  to  the  bills  under  the  prin- 
ciples of  this  opinion.  Unless  the  bills  are  amended,  so  as 
to  show  that  the  application  to  the  Probate  Court  contained 
the  necessary  averments  to  give  that  court  jurisdiction,  they 
will  be  wanting  in  equity,  and  the  injunctions  should  be  dis- 
solved, and  the  bills  dismissed.  We  reverse  and  remand  the 
causes,  in  order  that  the  chancellor  may  consider  any  appli- 
cation that  may  be  made  to  amend  the  bills,  and  make  all 
orders  that  may  be  necessary  according  to  the  principles  of 
this  opinion. 

Reversed  and  remanded. 
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Kumpe  and  Wife  v.  Coons. 

Bill  in  Equity  to  set  aside  Probate  of  Will. 

1.  When  remainder  is  vested. — Under  a  devise  of  lands  to  a  married  woman 
for  life,  "and  after  her  death  to  her  children  then  living,"  the  children  take  a 
vested  remainder,  as  distinguished  from  one  that  is  contingent. 

2.  Competency  qf  devisees  and  legatees  as  attesting  witnesses  to  will,  under  act 
of  1806,  and  Code  of  1852. — The  act  of  1806,  relating  to  the  attestation  of.  wills, 
and  devises  or  bequests  to  subscribing  witnesses  thereto  (Clay's  Digest,  596, 
§  j  1-8),  was  a  substantial  re-enactment  of  the  English  statutes  (29  Car.  2,  and 
25  Geo.  2);  and  the  latter  statute,  declaring  a  legatee  or  devisee  competent  as 
an  attesting  witness,  but  avoiding  his  legacy  or  devise,  was  carried  into  the 
Code  of  1852  {§  1608). 

3.  tki7ne;  under  act  qf  February  14,  1867,  and  Revised  Code. — This  section  of 
the  Code  of  1852  (§  1608)  was  expressly  repealed  by  the  act  approved  Feb- 
ruary 14,  1867  (Sess.  Acts  1866-7,  p.  455),  and  was  therefore  omitted  from  the 
Revised  Code  of  1867.  But  this  repeal  and  omission  did  not  revive  the  com- 
mon-law rule  as  to  the  competency  of  legatees  and  devisees  as  attesting  wit- 
nesses to  wills:  it  was  the  effect  and  result  of  the  general  statute,  of  which  the 
repealing  section  was  a  part,  and  which  was  intended  as  a  revision  of  the 
whole  subject  of  the  competency  of  witnesses  as  affected  by  interest  or  con- 
nection with  the  suit  or  proceeding. 

4.  Competency  of  witnesses  as  affected  by  interest';  exception  as  to  suits  by  or 
against  executors  or  administrators. — The  great  purpose  of  the  said  act  of  Feb- 
ruary 14,  1867  (Rev.  Code,  §  2704),  was  to  enlarge  the  competency  of  witness- 
es, by  removing  interest  or  connection  with  the  cause  as  a  disqualification; 
and  the  only  exception  or  exclusion  made  by  the  statute  was  as  to  transactions 
with,  or  statements  by  any  deceased  person,  whose  estate  was  interested  iu 
the  result  of  the  suit;  the  reason  of  the  exclusion  being,  that  there  should  not 
be  admissibility,  where  there  can  not  be  mutuality.  The  present  statute  (Code, 
§  3058)  is  a  continuation  of  the  same  policy. 

5.  Application  for  probate  of  will;  nature  of  proceeding. — An  application  for 
the  probate  of  a  will,  in  the  Probate  Court,  is  a  proceeding  in  rem,  the  pur- 
pose of  which  is  to  establish  the  status  of  the  estate;  and  it  does  not  assume 
the  form  or  character  of  a  suit  biter  partes,  until  the  heirs  or  distributees  inter- 
vene as  parties. 

6.  Contest  of  probate  of  will  in  equity. — If  the  application  for  probate  is  not 
contested  in  the  Probate  Court,  but  the  heirs  or  distributees  afterwards  seek  to 
set  aside  the  probate  by  bill  in  equity  (Code,  §  2336),  which  is  a  statutory 
substitute  for  probate  in  solemn  form,  the  character  of  the  proceeding  is  not 
changed  so  far  as  the  estate  is  concerned,  though  it  is  an  adversary  suit  be- 
tween the  parties  claiming  under  and  against  the  will. 

7.  Competency  qf  legatee  or  devisee  as  attesting  witness  to  loill  — It  results  from 
the  principles  above  stated,  that  under  the  Code  of  1867  (§  2704),  and  under 
the  present  Code  (§  3058),  a  legatee  or  devisee  may  be  an  attesting  witness  to 
the  will,  and  may  testify  to  its  execution  in  any  suitor  proceeding  in  which  it 
may  be  involved. 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  H.  C.  Speake. 
The  bill  in  this  case  was  filed  on  the  11th  day  of  Decem- 
ber, 1878,  by  the  heirs-at-law  of  Samuel  W.  Coons,  deceased, 
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being  his  surviving  brothers  and  sisters,  and  the  children  of 
those  who  were  dead,  against  Mrs.  Mildred  Kumpe  (formerly 
Barclay)  and  lier  husband,  and  also  against  her  children  by 
her  former  husband ;  Mrs.  Kumpe  (then  Mildred  Barclay) 
being  the  executrix  of  the  last  will  and  testament  of  said 
Samuel  W.  Coons,  and  she  and  her  said  children,  with  sev- 
eral other  persons  (who  were  also  made  defendants  to  the 
bill),  being  legatees  and  devisees  under  said  will.  The  ob- 
ject of  the  bill  was  to  set  aside  the  probate  of  said  will,  which 
had. been  granted  by  the  Probate  Court  of  said  countv  on 
the  28th  January,  1878.  The  testator  died  on  the  20th  De- 
cember, 1877,  and  his  will  was  admitted  to  probate  without 
any  contest.  The  will  was  dated  the  26th  April,  1877,  and 
contained  the  following  provisions :  The  first  clause  be- 
queathed to  Mrs.  Clarissa  H.  Toney,  the  mother  of  his  de- 
ceased wife,  "a  comfortable  support  during  her  life,  suitable 
to  her  condition  in  life,"  and  specially  charged  it  on  the 
lands  on  which  he  resided,  and  which  had  been  devised  to 
him  by  his  deceased  wife ;  and  the  other  clauses  were  in 
these  words :  "2  Subject  to  said  charge  for  the  support  of 
my  said  mother-in-law,  I  devise  said  lands  to  Mildred  A. 
Barclay,  during  her  natural  life.  3.  I  charge  the  reversion 
of  said  lands,  after  the  death  of  said  Mildred  A.  Barclay, 
with  the  payment  of  three  thousand  dollars,  with  interest 
from  my  death,  payable  at  the  death  of  the  said  Mildred  A. 
Barclay,  to  my  persooal  representatives,  for  the  benefit  of  my 
estate,  or  the  legatees  or  devisees  thereof.  4.  Subject  to  the 
said  charge  for  the  payment  of  three  thousand  dollars,  with 
interest  from  my  death,  and  payable  at  the  death  of  the  said 
Mildred  A.  Barclay,  I  devise  the  said  lands,  after  her  death, 
to  the  children  of  the  said  Mildred  A.  Barclay  then  living, 
and  the  descendants  of  any  deceased  child  or  children  ;  such 
descendants  representing  such  deceased  child  or  children, 
and  taking  the  share  or  shares  which  such  deceased  child  or 
children  would  take,  if  any."  The  attesting  witnesses  to  this 
will  were  Alma  Barclay  and  Nina  Barclay,  who  were  the  chil- 
dren of  Mrs.  Mildred  A.  Barclay,  therein  named ;  and  the 
will  was  admitted  to  probate  on  their  testimony  as  attesting 
witnesses.  The  bill  charged  that  the  will  was  not  valid,  and 
was  not  legally  executed,  and  ought  not  to  have  been  admit- 
ted to  probate,  because  the  attesting  witnesses,  being  devi- 
sees under  it,  were  not  competent  to  attest  it  as  witnesses, 
nor  competent  to  prove  it;  and  the  complainants  therefore 
prayed  that  the  probate  might  be  set  aside,  and  the  dece- 
dent's estate  be  administered  and  settled  as  in  case  of  in- 
testacy. 

The  defendants  jointly  demurred  to  the  bill,  and  assigned 
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the  following  causes  or  grounds  of  demurrer :  "1.  Complain- 
ants admit,  in  and  by  their  said  bill,  the  due  execution  and 
publication  of  said  will,  except  for  the  incompetency  of  the 
attesting  witnesses  because  of  interest ;  while  the  copy  of 
said  will,  made  a  part  of  said  bill  as  an  exhibit,  shows  that 
they  are  not  legatees  or  devisees  under  it.  2.  Complainants 
admit,  in  said  bill,  the  due  execution,  publication,  and  pro- 
bate of  said  will,  except  as  to  the  competency  of  the  attest- 
ing witnesses  to  prove  it  because  of  interest,  and  it  does  not 
allege  that  they  were  parties  to  the  proceeding  to  probate  it. 
3.  The  bill  does  not  show  that  the  attesting  witnesses  had 
any  direct,  certain,  or  vested  interest  under  the  will.  4.  The 
bill  shows  that  the  attesting  witnesses  have  no  direct,  cer- 
tain, or  vested  interest  under  the  will."  The  chancellor  over- 
ruled the  demurrer,  and  his  decree  in  that  behalf  is  now  as- 
signed as  error. 

Cabaniss  &  Waed,  for  the  appellants. — 1.  Independent  of 
statutory  provisions,  the  attesting  witnesses  would  be  com- 
petent under  the  rules  of  the  common  law.  They  are  the 
children  of  Mrs.  Kumpe  (formerly  Barclay),  but  not  childreli 
living  at  her  death,  and  may  never  be  such.  The  devise  to 
them  is  a  contingent  remainder  of  the  fourth  class— where 
the  persons  to  whom  it  is  limited  are  not  ascertained,  or  not 
in  being. — 1  Bla.  Com.,  book  2,  ch.  11 ;  Williamson  v.  MasoUj 
23  Ala.  488, 503  ;  Elmore  v.  3Iustin,  28  Ala.  309.  At  common 
law,  a  remote,  contingent,  or  uncertain  interest,  did  not  dis-^ 
qualify  a  witness. — 1  Greenl.  Ev.  §  408 ;  Poe  v.  Dorrah, 
20  Ala.  288 ;  Melvin  v.  Melvin,  6  Maryland,  541. 

2.  Prior  to  the  act  of  1806  (Clay's  Digest,  596,  §  1),  a  leg- 
atee was  competent  to  attest  the  will :  he  did  not  become 
interested  until  the  death  of  the  testator,  and  then,  on  releas- 
ing his  legacy,  he  might  prove  the  will. — Shaffer's  Lessee  v. 
Corbitt,  3  H.  &  McH.  532 ;  Wyndham  v.  Chetioynd,  1  Burr. 
417.  Under  that  statute,  a  legatee  or  devisee  was  competent 
as  an  attesting  witness,  but  his  legacy  or  devise  was  declared 
void ;  and  this  provision  was  carried  into  the  Code  of  1852 
(§  1608),  and  continued  of  force  until  expressly  repealed  by 
the  act  approved  February  14,  1867,  which  also  repealed  all 
other  sections  relating  to  the  competency  of  witnesses  in 
particular  cases.  This' change  in  the  law  left  the  attesting 
legatee  or  devisee  competent  to  prove  the  will,  without  for- 
feiting his  interest  under  the  will ;  and  it  was  so  held  in  the 
case  of  O'Neal  v.  Reynolds,  42  Ala.  197.  This  statute  is  em- 
bodied in  the  Code  of  1876  (§  3058),  with  this  construction 
noted.  This  amounts  to  a  legislative  adoption  of  that  con- 
struction ;  and  on  principles  of  public  policy  it  should  be 
Vol.  Lzm. 
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upheld  and  sustained. — Hardigree  v.  Mitchum,  51  Ala.  151 ; 
Ohio  Life  Insurance  Co.  v.  DebcU,  16  Howard,  432 ;  Guelpcke 
V.  Dubuque,  1  Wall.  175 ;  Haverneyer  v.  lotoa  City,  3  Wall.  294; 
Thompson  v.  Lee  County,  3  Wall.  327 ;  Mitchell  v.  Burlington, 
4  Wall.  270 ;  Olcott  v.  Supervisors,  16  Wall.  678 ;  1  Kent,  476; 
55N.  Y.  521. 

3.  The  case  of  O'Neal  v.  Beynolds,  supra,  is  not  inconsist- 
ent with  Stallings  v.  Uinson,  49  Ala.  92.  nor  with  any  of  the 
subsequent  decisions  of  this  court.  The  two  are  reconcila- 
ble. The  probate  of  a  will  is  not  a  suit  for  or  against  the 
estate,  but  a  contest  as  to  the  disposition  of  it.  The  estate 
is  equally  whole  and  intact,  whether  the  heir  or  the  legatee 
gets  it.  The  assets  of  the  estate  can  be  neither  increased 
nor  diminished  by  the  result  of  the  contest  or  proceeding. 
it  is  not  a  contest  by  or  against  the  estate,  but  between  the 
claimants  to  it ;  not  between  a  Uving  person  and  a  decedent's 
estate,  but  between  living  persons. — Shailer  v.  Bumsteod, 
99  Mass.  112,  130;  Garvin  v.  WiEiams,  50  Mo.  212  ;  26  N.Y. 
277 ;  Booth's  Executor  v.  Vanarsdale,  9  Bush,  Ky.  717  ;  MU- 
ton  V.  Hunter,  13  Bush,  Ky.  163 ;  Freeman  v.  Spalding,  2  Ker- 
nan,  372 ;  Saioyer  v.  Smith,  8  Mich.  411. 

4  The  amendment  of  the  act  of  1867,  by  the  act  approved 
March  2, 1875,  as  carried  into  the  Code  of  1876  (§  3058),  can 
not  affect  the  case.  It  does  not  enlarge  the  class  of  excluded 
witnesses,  but  extends  the  restraint  upon  the  excluded  class. 
Each  statute  abolishes  incompetency  generally,  but  with  an 
exception  ;  and  each  exception  excludes  the  same  class,  spec- 
ifying who  shall  be  excluded,  when  they  shall  be  excluded, 
and  from  what  they  shall  be  excluded.  The  only  change  is, 
not  as  to  whom,  but  as  to  when,  and  from  what  the  exclusion 
shall  apply. 

D.  P.  Lewis,  contra^ — 1.  The  witnesses  to  the  will  take  a 
Vested  remainder  in  the  lands  devised  to  Mrs.  Barclay  for 
life. — 4*Kent.  202,  and  authorities  cited. 

2.  A  party  in  interest,  though  not  a  party  to  the  record,  is 
within  the  spirit  and  meaning  of  the  exception  to  the  statute 
(Code,  §  3058),  and  incompetent  to  testify  to  any  transaction 
with,  or  statement  by  any  deceased  person,  whose  estate  is 
interested  in  the  result  of  such  suit.  The  exception  has 
been  applied  to  a  great  variety  of  cases — to  donees  of  prop- 
erty from  the  decedent ;  to  creditors  of  the  estate ;  to  the 
assignors  of  claims  against  the  estate ;  to  debtors  of  the 
estate ;  to  indemnitors  of  debtors  ;  to  heirs  and  distributees 
of  the  estate ;  and  whenever  the  purpose  of  the  testimony  is 
to  diminish  the  rights  of  the  decedent,  or  of  those  claiming 
in  succession  to  him,  or  to  increase  the  distributive  interest 
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of  the  witness  in  the  estate. — McLemore  v.  Nm-Jcolls,  37  Ala. 
662 ;  Kirksey  v.  Kirksey,  41  Ala.  626 ;  Sfnckey  v.  BeUah,  41 
Ala.  700 ;  Waldman  v.  Crommelin,  46  Ala.  580 ;  StalUngs  v. 
Hinson,  49  Ala.  92  ;  Leivis  v.  Enston,  50  Ala.  471 ;  Key  v.  Jonenj 
52  Ala.  238 ;  Drew  v.  Simmons,  58  -Ala.  463 ;  McCravey  v. 
Bash,  60  Ala.  374. 

3.  The  exception  is  in  the  nature  of  a  statute  against 
frauds  and  perjuries.  It  excludes  a  witness  whose  testimony 
relates  to  transactions  with,  or  declarations  of  a  deceased 
person,  against  whose  estate  the  witness  asserts  a  claim. — 
Stuckey  v.  Bellah,  41  Ala.  706 ;  13  Ohio,  525  ;  27  Vermont,  628; 
9  Gray,  440 ;  11  Gray,  130 ;  2  Allen,  328 ;  64  Barbour,  189  ; 
39  Barbour,  516. 

4.  The  common  law  declares  that  a  witness  can  not  prove 
a  will,  when  he  derives  a  legacy  under  it,  either  for  himself, 
or  for  his  wife.— 2  Redfield  on  Wills,  §§  3,  4 ;  1  Ih.  256-7, 
ed.  1869;  2  Stra.  253  ;  Walker  v.  Walker,  34  Ala.  46ii.  The 
law  neither  permits  the  heir  to  defeat,  by  his  testimony,  a 
will  which  divests  him  of  his  ancestor's  estate  ;  nor  a  devisee 
to  establish,  by  his  own  testimony,  a  will  which  gives  the 
property  to  him. — ^64  Barbour,  189. 

5.  Under  the  decisions  of  this  court,  the  subscribing  wit- 
nesses are  permitted  to  sign  the  testator's  name  to  the  will 
for  him.— 29  Ala.  539  ;  36  Ala.  496 ;  35  Ala.  687.  If  by  their 
own  testimony  they  may  also  establish  the  will,  unscrupulous 
persons  may  possess  themselves  of  estates,  to  the  disinher- 
itance of  heirs  and  distributees. 

6.  The  estate  "  is  interested  in  the  result,"  whenever  the 
assets  in  the  hands  of  the  legal  representative,  executor  or 
administrator,  heir  or  devisee,  are  increased  or  diminished  ; 
or  when  the  amount  to  be  derived  by  the  witness,  or  by  his 
wife,  is  increased  by  his  testimony.  The  statute  is  designed 
to  protect  the  property  and  assets  of  decedents'  estates,  in 
whose  hands  soever  it  may  be  by  law  dcA'olved. 

BRICKELL,  C.  J. — The  gift  over  to  tlie^/?en  living  children 
of  Mrs.  Barclay,  on  the  termination  oi^  her  estate  for  life,  is 
a  vested,  as  distinguished  from  a  contingent  remainder.  "  It 
is,"  says  Cb.  Kent,  "  the  present  capacity  of  taking  effect  in 
possession,  if  the  possession  were  to  become  vacant,  and  not 
the  certainty  that  the  possession  will  become  vacant  before 
the  estate  limited  in  remainder  determines,  that  distinguishes 
a  vested  from  a  contingent  remainder."  The  death  of  Mrs. 
Barclay  could  happen,  before  the  death  of  any  of  her  chil- 
dren ;  and  if  it  did,  the  gift  in  remainder  would  immediately 
vest  in  possession. — 4  Kent,  232.  Her  children,  consequently, 
have  a  direct,  immediate  interest  in  any  suit  or  controversy, 

YoIj.    TiXTTT. 


J879.1  OF  ALABAMA.  453 

[Kumpe  and  Wife  v.  Coons.] 

involving  the  validity  of  the  will ;  and,  according  to  the  rules 
of  the  common  law,  would  be  incompetent  witnesses  in  such 
suit  or  controversy. 

The  English  statute  of  Avills,  29th  Car.  2,  required  that 
wills  of  real  estate  should  be  attested  by  three  or  four  cred- 
ible witnesses.  The  term  credible  was  held  to  mean  compe- 
tent; and  it  was  construed  that  the  witness  must  be  competent 
at  the  time  of  the  attestation.  If  not  then  competent,  the 
attestation  was  a  nullity,  and  by  no  machinery,  eitlier  of  re- 
lease or  assignmeni,  could  the  witness  render  himself  compe- 
tent. It  was  the  policy  of  the  common  law,  as  far  as  possi- 
ble, to  remove  from  witnesses  all  temptation  to  bias  or  per- 
jury. It  was  inconsistent  with  this  policy  to  allow  a  will  to 
be  established  or  supported  by  the  testimony  of  persons 
taking  benefits  under  it.  A  will,  written  or  prepared  by  a 
legatee  or  devisee,  was,  and  is,  regarded  with  jealousy,  not  to 
say  suspicion.  Attesting  witnesses,  it  was  said,  were  called 
around  the  testator,  to  ascertain  and  testify  to  his  sanity,  to 
guard  him  from  fraud,  imposition,  or  undue  influence.  There- 
fore, the  common  law,  if  there  were  not,  without  the  devisee 
or  legatee  attesting  the  execution  of  the  will,  a  suflficient 
number  of  subscribing  witnesses  without  interest  and  com- 
petent, sacrificed,  not  the  gift  or  devise  to  the  attesting  wit- 
ness, but  the  whole  will :  there  was  no  gift  or  devise,  which 
could  disappoint  the  heir-at-law  of  his  inheritance,  or  the 
next  of  kin  of  the  shares  which  the  statute  of  distributions 
appointed  them  to  take.  Inconvenience  resulted  from  the 
holding  of  wills  of  freeholds  to  be  invalid  because  of  the  in- 
terest of  a  subscribing  witness.  Legislation  intervened,  and 
the  statute  of  25  Geo.  2  was  passed,  which  deprived  the 
devisee  or  legatee  of  his  interest  or  benefit  under  the  wiU ; 
and  by  the  deprivation,  removing  temptations  to  fraud  or 
perjury,  springing  from  interest,  rendered  him  a  competent 
attesting  witness. 

The  statutes  of  29  Car.  2,  and  25  Geo.  2,  were  substantially 
re-enacted  here  in  ISOf).— Clay's  Digest,  596,  §§  1-8.  The 
eft'ect  of  the  statute  was,  that  a  devisee  or  legatee,  who  was 
an  attesting  witness,  was  competent  to  prove  its  execution, 
so  far  as  he  was  not  a  beneficiary  of  the  testator's  bounty. 
Perkins  v.  Windham,  4  Ala.  634.  These  statutes  were  car- 
ried into  the  Code  of  1852  ;  and  that  which,  by  declaring  the 
gift  to  him  void,  rendered  competent  a  devisee  or  legatee  who 
was  a  subscribing  witness,  formed  section  16Q8  of  that  Code. 

For  many  years,  there  was  a  tendency  in  our  legislation 
to  enlarge  the  competency  of  witnesses,  and  to  remove  in- 
terest in  the  event  of  a  cause,  as  a  disqualification.  Stat- 
utes were  enacted,  which  rendered  the  plaintiff,  in  certaiu 
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actions,  not  involving  more  than  a  specified  amount,  a  com- 
petent witness,  unless  the  defendant  on  oath  controverted 
his  evidence.  The  Code  of  1852  removed  infamy  arising 
from  a  conviction  of  crime  (other  than  perjury  or  suborna- 
tion of  perjury),  as  a  disqualification ;  and  also  interest  in 
the  event  of  a  suit,  or  a  liability  for  costs,  unless  the  verdict 
and  judgment  would  have  been  evidence  for  the  witness  in 
another  suit.— Code  of  1852,  §  2302.  This  was  followed  by 
the  act  of  February  14,  1867,  which  provided  that,  "  in  suits 
and  proceedings  before  any  court  or  officer  in  this  State, 
other  than  criminal  cases,  there  shall  be  no  exclusion  of  any 
witness,  because  he  is  a  party,  or  interested  in  the  issue  tried  ; 
except  that,  in  suits  or  proceedings  by  or  against  executors 
or  administrators  (as  to  which  a  different  rule  is  not  made 
by  the  laws  of  this  State),  neither  party  shall  be  allowed  to 
testify  against  the  other,  as  to  any  transaction  with,  or  state- 
ment by  the  testator,  or  intestate,  unless  called  to  testify 
thereto  by  the  opposite  party."  This  act  repealed,  by  ref- 
erence, numerous  statutes  rendering  parties  and  witnesses 
having  an  interest  competent,  and  among  others  section  1608 
of  the  Code  of  1852,  relating  to  devisees  or  leg^itees  who  were 
attesting  or  subscribing  witnesses. — Acts  of  1866-7,  435.  It 
was  embodied  in  the  Revised  Code,  and  remained  of  force 
until  superseded  by  the  act  of  March  2,  1875,  which  now 
forms  section  3058  of  the  Code  of  1876,  and  reads  :  "  In  suits 
and  proceedings  before  any  court  or  officer,  other  than  crim- 
inal cases,  there  must  be  no  exclusion  of  any  witness  because 
he  is  a  party,  or  interested  in  the  issue  tried,  except  that 
neither  party  shall  be  allowed  to  testify  against  the  other,  as 
to  any  transaction  with,  or  statement  by,  any  deceased 
person  whose  estate  is  interested  in  the  result  of  such  suit, 
or  when  such  deceased  person,  at  the  time  of  such  statement 
or  transaction,  acted  in  any  representative  or  fiduciary  rela- 
tion whatsoever,  to  the  party  against  whom  such  testimony 
is  sought  to  be  introduced." 

These  statutes  were  intended  as  a  revision  of  the  whole 
subject  of  the  competency  of  witnesses  because  of  interest, 
or  because  of  their  relation  to  the  suit  or  proceeding,  and 
to  substitute  the  rule  prescribed  by  them,  not  only  for  the 
rules  of  the  common  law,  but  for  the  provisions  of  the  former 
statutes  which  are  expressly  repealed  by  the  act  of  1867. 
The  great  purpose  being  to  enlarge  the  competency  of  wit- 
nesses, to  remove  interest,  or  relation  to  the  suit  or  proceed- 
ing, as  a  disqualification,  it  cannot  be  supposed  that,  by 
repealing  the  statute  which  rendered  devisees  or  legatees 
competent  attesting  witnesses  of  a  will,  it  was  intended  as  to 
them  the  common  law  should  be  revived,  and  their  exclusion 
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and  the  sacrifice  of  the  whole  will  accomplished.  That  stat- 
ute was  repealed,  because,  without  a  deprivation  of  the  gift 
to  them,  they  were  rendered  competent  witnesses  by  the 
general  words  of  the  new  enactment,  with  which  it  was  in- 
consistent. There  is  by  the  new  statutes  a  removal  of  all 
the  disabilities  of  parties,  or  privies,  or  of  others,  because 
of  interest,  or  because  of  the  use  which  may  be  subse- 
quently made  of  the  verdict  or  judgment.  There  is  an  ex- 
clusion ouly  of  evidence  of  a  particular  character — of  trans- 
actions with,  or  statements  by,  any  deceased  person,  wlwse  estate 
is  interested  in  the  result  of  the  suit.  The  reason  of  the  ex- 
ception of  evidence  of  this  character,  it  has  often  bei^n  said, 
is,  "  that  when  there  is  no  mutuality,  there  should  not  be 
admissibility — i.  e.,  when  the  lips  of  one  party  to  a  contract 
are  closed  by  death,  then  the  other  party  should  not  be  heard 
as  a  witness."—!  Whart.  Ev.  §  463.  -^ 

An  original  proceeding  in  the  Court  of  Probate,  for  the  ' 
probate  of  a  will,  is  a  proceeding  in  rem.  The  purpose  is  to 
ascertain  the  status  oi  the  estate  of  the  decedent,  and  the 
condition  in  which  he  died,  whether  testate  or  intestate.  It 
does  not  assume  the  form,  and  is  not  a  suit  inter  partes,  until 
the  heirs  or  distributees  intervene  in  the  mode  prescribed 
by  the  statute. — Allen  v.  Prater,  35  Ala.  .169  ;  Clemens  v.  Pat- 
terson, 38  Ala.  721 ;  L&ilie  v.  Sims,  39  Ala.  161.  The  charac- 
ter qf  the  suit  is  not  changed,  if  there  is  no  contest  in  the 
Court  of  Probate,  and  the  heir-at-law,  or  next  of  kin,  resort 
to  the  statutory  remedy  by  bill  in  chancery.  That  remedy 
stands  in  the  place  of,  and  is  the  substitute  for  proof  of  the 
will  in  solemn  form,  as  practiced  in  the  ecclesiastical  courts ; 
or,  if  the  will  is  of  real  estate,  the  action  of  ejectment  at 
common  law. — Johnston  v.  Glasscock,  2  Ala.  236.  In  either 
proceeding — the  contest  in  the  Court  of  Probate,  or  by  bill  in 
a  court  of  equity — the  parties  claiming  under  the  will  are  in 
fact  the  actors,  bound  to  support  it  affirmatively,  while  the 
heir,  or  next  of  kin,  is  in  the  relation  of  a  defendant. — John- 
ston v.  Glasscock,  supra.  In  either  court,  the  controversv  is 
between  living  parties.  The  estate  qf  the  testator  is  not  inter- 
ested. The  interests  of  those  claiming  to  succeed  to  it, 
either  by  operation  of  law,  or  by  operation  of  the  instru- 
ment propounded  as  a  will,  are  alone  involved.  The  estate 
remains  intact,  undiminished,  whatever  may  be  the  result  of 
the  controversy,  and  the  subject-matter  of  investigation  is 
not  a  transaction  loith,  or  statement  by  the  decedent,  but  an  act 
of  his  in  its  nature  ambulatory  and  revocable,  taking  eflfect 
only  by  his  death. — Shailer  v.  Bumstead,  99  Mass.  130  ;  Jones 
V.  Larrabee,  47  Me.  474 ;  Sawyer  v.  Smith,  8  Mich.  411.  Upon  ^ 
all  questions  involved,  the  papties  are  competent  witnesses—^ 
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competent  as  attesting  witnesses,  though  devisees  or  lega- 
tees— competent  to  prove  any  fact  which  maybe  involved  in 
the  real  issue,  whether  there  is  a  will  or  not. —  Garvin  v. 
Williams,  50  Mo.  206.  Such  is  the  policy  and  purpose  of  the 
statutes,  which  are  remedial,  and  must  be  so  construed  that 
this  policy  is  accomplished. — O'Neal  v.  Reynolds,  4:2  Ala.  197. 
The  sole  question  involved  in  the  demurrer  is  the  com- 
petency of  the  devisees  in  remainder,  as  attesting  witnesses. 
We  are  of  the  opinion  they  were  competent.  The  decree 
overruling  the  demurrer  must,  therefore,  be  reversed,  and 
the  cause  remanded. 


Cook,  adm'r  Szc,  v,  Parham  &  Blunt. 

Bill  in  Equity  for  Foreclosure  of  Mortgage. 

1.  When  mortgagee  is  purchaser-  for  valuable  consideration. — When  a  mortgage 
is  taken  merely  as  security  for  a  pre-existing  debt,  without  an  extension  of 
the  day  of  payment,  or  any  new  consideration,  the  mortgagee  is  not  regarded 
as  a  purchaser  lor  valuable  consideration,  nor  entitled  to  protection  against 
prior  equities  of  which  he  had  no  notice;  secus,  when  the  consideration  is  a 
debt  contemporaneously  contracted,  or  the  extension  of  a  pre-existing  debt. 

2.  Assigmnent  of  debt  and  mortgage  by  heirs  {or  devisees)  of  mortgagee. — A 
conveyance  of  the  mortgaged  premises,  by  the  heirs  (or  devisees)  of  the  de- 
ceased mortgagee,  to  the  wife  of  the  mortgagor,  operates  in  equity  as  an  as- 
signment of  the  secured  debt;  and  their  assignment  of  the  secured  debt  to 
her,  whether  they  have  the  legal  title  or  not,  passes  an  equity  against  all  the 
world,  except  creditors  whose  rights  are  affected:  a  stranger  can  not  be  heard 
to  question  the  validity  and  effect  of  such  assignment. 

3.  Presumption  of  satisfaction  of  mortgage. — A  mortgage  will  not  be  presumed 
to  be  satisfied,  merely  from  the  lapse  of  twenty  years  before  filing  a  bill  to 
foreclose  it,  when  partial  payments  were  made  on  the  debt,  and  it  was  reduced 
to  judgment,  before  the  lapse  of  twenty  years. 

4.  Conclusiveness  of  judgment. — A  judgment  against  the  mortgagor,  rendered 
prior  to  the  execution  of  the  mortgage,  binds  the  mortgagee  as  a  privy,  and  is 
conclusive  as  to  all  defenses  which  might  have  been  urged  against  the  claim 
on  which  it  is  founded. 

5.  Attorney's  authority  after  client's  death. — An  admission  of  a  mistake  in  the 
amount  of  a  judgment,  and  a  consent  to  its  correction,  made  and  given  by 
the  plaintiff's  attorneys  of  record  after  his  death,  are  not  within  the  line  of 
their  authority. 

6  Rents  and  profits;  when  not  charged  against  mortgagor's  widow. — "When 
the  mortgagor  dies  in  possession  of  the  mortgaged  premises,  his  widow  is  en- 
titled to  remain  in  possession,  taking  the  rents  and  profits,  until  her  dower  is 
assigned,  or  until  the  mortgage  is  foreclosed;  and  she  will  not  be  charged  with 
rents  and  profits,  as  a  mortgagee  in  possession,  at  the  suit  of  another  mort- 
gagee, because  she  took  an  assignment  of  the  mortgage  after  her  husband's 
death. 

Appeal  from  the  Chancery  Court  of  Lowndes, 
Heard  before  the  Hon.  H.  Austill. 
Vol.  Lxin. 
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The  original  bill  in  this  case  was  filed  on  the  1 0th  Angnst, 
1871,  by  John  G.  Parham  and  Beverly  Blunt,  partners  doing 
business  under  the  firm  name  of  Parham  &  Blunt,  against 
the  administrator,  widow,  and  children  of  Harry  W.  Adams, 
deceased ;  and  sought  to  foreclose  a  mortgage  on  a  tract  of 
land,  executed  by  said  Adams  in  his  life-time.  The  mort- 
gage was  dated  the  16th  March,  1866,  and  purported  to  be 
given  to  secure  the  payment  of  a  promissory  note  for 
$2,032.91,  of  even  date  with  the  mortgage,  and  payable  on 
the  1st  November,  1866,  to  the  order  of  J,  F.  Johnson  &  Co. 
The  firm  of  J.  F.  Johnson  &  Co.  was  composed  of  J.  F. 
Johnson,  of  Montgomery,  Alabama,  and  R.  K.  Walker  and 
Thomas  McKnight,  of  the  city  of  New  Orleans  ;  and  after  its 
dissolution,  by  the  withdrawal  of  said  Johnson,  Walker  and 
McKnight  transferred  the  debt  to  said  Parham  &  Blunt,  by 
an  instrument  of  writing,  dated  December  13,  1869,  in  these 
words :  "For  and  in  consideration  of  the  sum  of  $2,500, 
owing  and  due  by  R.  K.  Walker  &  Co.  to  Mess.  Parham  & 
Blunt,  we  hereby  sell  and  transfer  to  said  Parham  &  Blunt  a 
certain  debt  we  have  and  own  against  H.  W.  Adams,  of 
Lowndes  county,  Alabama  ;  being  said  Adams's  note,  secured 
by  mortgage,  for  about  $2,032,  now  in  the  hands  of  our  at- 
torneys. Mess.  Cox  &  Witcher,  of  Hayneville,  Alabama,  for 
collection  at  law.  We  authorize  our  said  attorneys  to  pay 
over  to  said  Parham  <fe  Blunt  the  proceeds  of  said  claim, 
when  collected,  in  whole  or  in  part,  after  deducting  fees  for 
collection." 

Adams  bought  the  lands,  in  1848,  from  Alfred  V.  Scott, 
and  took  a  conveyance  in  his  own  name ;  paying  $700  of  the 
purchase-money  in  cash,  and  giving  his  two  notes  for  the 
residue,  for  $500  and  $1,000  respectively,  payable  one  and 
two  years  after  date,  with  a  mortgage  on  the  lands  to  secure 
their  payment ;  but,  for  some  unexplained  reason,  this  mort- 
gage was  either  not  recorded,  or  was  delivered  up  and  can- 
celled, and  another  mortgage  executed  in  its  place  on  the 
3d  March,  1849.  Partial  payments  were  made  on  these 
notes ;  and  in  1863,  after  the  death  of  said  Scott,  William  O. 
Nixon,  as  his  executor,  recovered  a  judgment  on  them, 
against  said  Adams,  for  $2,440,  the  estimated  balance  then 
due.  Several  executions  were  issued,  from  term  to  term,  on 
this  judgment ;  and  in  March,  1867,  the  lands  were  sold  un- 
der an  execution  issued  on  it,  said  Nixon  becoming  the  pur- 
chaser, and  receiving  the  sheriff's  deed.  Scott's  widow  and 
two  children  were  his  only  heirs  and  devisees ;  and  on  the 
death  of  said  Nixon,  which  occurred  in  1868,  he  devised  and 
bequeathed  all  his  property  to  them.  Adams  continued  in 
the  possession  of  the  land,  with  his  family,  until  his  death. 
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in  March,  1870.  On  the  16th  December,  1869,  Mrs.  Eebecca 
Adams,  his  wife,  purchased  from  the  widow  and  children  of 
said  Scott  the  said  judgment  and  mortgage,  taking  from  them 
a  deed  and  assignment,  in  these  words  : 

"Know  all  men  by  these  presents,  that  we,  Alice  E.  Gar- 
nett  and  A.  S.  Garnett,  her  husband,  and  W.  O.  N.  Scott  and 
Eebecca  B.  Scott,  for  and  in  consideration  of  the  sum  of 
three  thousand  dollars,  of  which  twenty-five  hundred  is  in 
hand  paid  to  us,  and  for  the  other  five  hundred  Eebecca  S. 
Adams  has  executed  her  promissory  note,  payable  to  Alice 
Garnett,  on  the  20th  October,  1870  ;  we  do  hereby  bargain, 
sell  and  convey,  unto  the  said  Eebecca  S.  Adams,  for  her 
sole  and  separate  use,  free  from  all  debts,  contracts^  or  con- 
trol of  her  present  or  any  future  husband,  all  the  right,  title 
and  interest,  in  law  and  in  equity,  we  have  in  and  to  the  fol- 
lowing described  real  estate,"  &c.;  "to  have  and  to  hold,  to 
her  and  her  heirs,  forever ;  and  we  hereby  warrant  the  title 
hereby  conveyed,  against  the  lawful  claims  pf  our  heirs,  or 
any  one  claiming  under  us.     Witness  our  hands,"  &c. 

"For  and  in  consideration  of  the  sum  of  three  thousand 
dollars,  to  us  in  hand  paid,  we  hereby  sell  and  transfer  to 
Eebecca  Adams,  for  her  separate,  sole,  and  exclusive  use, 
free  from  the  debts,  contracts,  and  control  of  her  present 
husband,  or  any  future  husband  she  may  have,  a  certain 
judgment  recovered  in  the  Circuit  Court  of  Lowndes  county, 
by  W.  0.  Nixon,  against  Harry  W.  Adams,  on  the  30th  day 
of  April,  1863,  for  the  sum  of  $1,000  principal,  and  $1,440 
interest,  besides  $8.90  costs  of  suit.  And  in  consideration  of 
the  aforesaid,  we  do  hereby  sell  and  convey  to  the  said  Ee- 
becca S.  Adams,  for  her  sole  and  separate  use  as  aforesaid, 
a  certain  mortgage  executed  by  said  Harry  W.  Adams  on 
the  3d  day  of  March,  1849,  to  Alfred  V.  Scott,  conveying  the 
following  real  estate  as  security  for  the  notes,  the  cause  of 
action  in  the  afore-mentioned  judgment,  to-wit,"  &c.,  describ- 
ing them.  (Signed  by  the  same  parties,  but  without  seal 
or  date.) 

These  facts  were  set  up  by  Mrs.  Adams,  in  her  answer  to 
the  bill ;  and  she  further  alleged  that  the  $700,  of  the  original 
purchase-money  to  Scott,  paid  in  cash  by  her  husband,  was 
paid  by  him  out  of  moneys  belonging  to  her  separate  estate, 
which  she  had  and  owned  at  the  time  of  her  marriage  ;  that 
her  said  husband  was  at  that  time  insolvent,  and  so  contin- 
ued up  to  the  time  of  his  death ;  and  she  insisted  on  her 
superior  title,  legal  and  equitable,  under  these  facts.  She 
alleged,  also,  that  the  mortgage  to  J.  F.  Johnson  &  Co.  was 
given  to  secure  a  loan  of  Confederate  money,  treasury-notes, 
or  bonds,  and  was  therefore  without  legal  consideration,  and 
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void ;  and  she  prayed  that  her  answer  might  be  taken  and 
deemed  a  cross-bill,  and  that  said  mortgage  might  be  an- 
nulled and  cancelled.  An  answer  was  filed  by  the  adult 
children  of  Adams,  denying  the  validity  of  the  mortgage  set 
up  by  the  complainants ;  and  formal  anwers  were  filed  by 
the  administrator  and  the  guardian  ad  litem  of  the  infants. 

It  was  admitted  that  Martin  &  Sayre,  the  attorneys  of 
record,  by  whom  the  judgment  in  favor  of  Nixon  against  Ad- 
ams was  obtained,  would  testify  that  there  was  a  mistake  in 
the  amount  for  which  the  judgment  was  taken,  and  that  it 
should  have  been  taken  for  only  $1,604.76,  as  shown  by  a 
statement  and  calculation  contained  in  a  letter  which  they 
had  written  to  the  defendant's  attorneys,  dated  March  26, 
1869 ;  and  in  which  they  also  consented  to  the  correction  of 
the  mistake.  J.  F.  Johnson  died  in  the  latter  part  of  the 
year  1871.  A  letter  which  he  had  written  in  May,  lB71,  was 
admitted  in  evidence,  "subject  to  all  legal  objection  thereto 
for  relevancy,"  in  which  he  thus  stated  the  consideration  of 
the  mortgage  executed  to  his  house  by  Adams  :  "The  con- 
sideration of  the  mortgage  given  by  Adams  was  for  moneys 
advanced  and  loaned  to  him  before  and  during  the  war, 
amounting  to  about  $10,000,  and  since  the  war,  at  the  time 
the  mortgage  was  executed,  a  further  advance  of  $300.  The 
old  debt  was  scaled,  and  the  amount  agreed  on  by  us,  and 
the  $300  added  to  it,  making  the  amount  of  the  mortgage." 

On  a  hearing  on  pleadings  and  proof,  the  chancellor  held : 
1.  That  the  sale  of  the  lands  under  the  judgnient  in  favor  of 
Nixon  was  void,  and  passed  no  title  ;  a*nd  that,  even  if  title 
passed,  it  was  subordinate  to  the  lien  of  the  ^complainants' 
mortgage,  because  of  the  stay  of  execution  by  plaintiff  after 
the  execution  of  the  mortgage.  2.  That  the  purchase-money 
paid  by  Adams  to  Scott,  and  all  the  improvements  erected  on 
the  lands  after  the  purchase  by  Adams,  were  paid  and  made 
with  moneys  derived  from  and  belonging  to  the  separate 
estate  of  Mrs.  Adams ;  that  she  (or  her  administrator,  she 
having  died  pending  the  suit)  was  entitled,  under  the  cross- 
bill filed  by  her,  to  charge  the  lands  with  the  moneys  thus 
expended  by  her  husband  ;  and  that  this  equity  was  supe- 
rior to  the  lien  of  the  complainants'  mortgage,  except  as  to 
the  $300  loaned  or  advanced  to  Adams  at  the  time  the  mort- 
gage was  executed.  3.  That  the  heirs  and  devisees  of  Scott 
must  be  held  to  have  acquired  the  note  and  mortgage  in  due 
course  of  administration  ;  that  their  conveyance  and  assign- 
ment passed  their  interest  to  Mrs.  Adams,  and  that  this  lien 
was  superior  to  that  of  the  complainants'  mortgage.  4.  That 
the  mortgage  to  Scott  was  not  barred  by  the  statute  of  lim- 
itations.    5.  That  Mrs.  Adams,  or  her  estate,  holding  the 
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first  mortgage,  should  be  charged,  in  favor  of  the  complain- 
ants, as  second  mortgagees,  with  the  reasonable  rent  of  the 
land  each  year  after  the  second  mortgage  was  given.  He 
ordered  a  reference  to  the  master,  and  directed  him  to  state 
an  account  in  accordance  with  these  principles. 

At  a  subsequent  term,  after  the  register's  report  was  made, 
the  chancellor  modified  his  former  decree,  and  held  that  the 
complainants'  equity,  under  the  mortgage  to  J.  F.  Johnson 
&  Co.,  was  superior  to  any  lien  or  equity  set  up  by  Mrs.  Ad- 
ams, except  as  to  the  amount  due  on  the  mortgage  to  Scott, 
held  by  her ;  and  that  she  should  be  charged,  as  a  mortgagee 
in  possession,  with  the  rents  of  the  land  each  year,  and  al- 
lowed a  credit  for  taxes  paid,  &c.  The  account  being  restated 
under  this  decree,  a  final  decree  was  rendered,  allowing  to 
the  estate  of  Mrs.  Adams,  on  the  mortgage  assigned  to  her, 
the  sum  of  $1,017.37,  to  be  first  paid  out  of  the  proceeds  of 
the  sale  of  the  land  ;  and  directing  the  lands  to  be  sold  by 
the  register,  and  the  amount  due  on  the  complainants'  mort- 
gage to  be  paid  out  of  the  proceeds,  after  deducting  the 
amount  thus  allowed  to  her  estate. 

The  appeal  is  sued  out  by  the  administrator  of  Mrs.  Ad- 
ams, and  each  ruling  of  the  chancellor  against  her,  as  above 
stated,  is  assigned  as  error. 

GiRARD  Cook,  and  Clopton  &  Griffin,  for  appellant. 

Watts  &  Sons,  W.  K.  Haughton,  and  R.  M.  Williamson, 

contra.  . 

(No  briefs  have  come  to  the  hands  of  the  Reporter.) 

BRICKELL,  C.  J. — A  mortgagee,  taking  a  mortgage  as 
security  for  a  pre-existing  debt,  is  not  a  bona  fide  purchaser 
for  a  valuable  consideration,  protected  against  prior  equities 
of  which  he  has  no  notice. — Boyd  v.  Beck,  29  Ala.  703.  But, 
if  the  mortgage  is  security  for  a  debt  presently  contracted, 
the  security  enters  into  the  consideration  on  which  the  credit 
is  given,  and  the  mortgagee  will  stand  in  the  relation  of  a 
purchaser  entitled  to  protection  against  equities  of  which  he 
has  no  notice.  In  this  case,  a  part  of  the  consideration  was 
a  debt  contracted  presently,  and  a  pre-existing  debt,  founded 
on  a  consideration  of  Confederate  notes,  which  was  reduced 
in  amount  to  a  sum  agreed  upon  as  their  actual  value,  and 
the  day  of  payment  extended — in  effect,  the  old  debt  was  ex- 
tinguished, and  a  new  one  created.  The  general  rule,  that 
priority  in  point  of  time  gives  priority  in  point  of  right,  pre- 
vails alike  in  courts  of  law  and  equity.     The  whole  theory 
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upon  which  protection  is  aflforded  a  purchaser,  against  prior 
equities  of  which  he  has  no  notice,  is,  that  in  reliance  upon 
the  legal  title  he  has  parted  with  a  consideration  of  value,  or 
divested  himself  of  some  legal  right,  or  been  induced  to 
change  his  condition,  so  that  a  deprivation  of  the  legal  title 
would  work  him  injustice.  His  equity,  though  younger  in 
point  of  time,  is  equal  in  conscience  to  the  older  equity  with 
which  it  may  be  intended  to  burden  the  legal  estate.  Courts 
of  equity,  therefore,  refuse  to  interfere  against  him.  The 
extinguishment  of  the  pre-existing  debt,  not  a  mere  change  in 
its  form ;  the  creation  of  a  new  debt,  founded  on  a  new  con- 
sideration, giving  a  new  day  of  payment,  brings  the  mort- 
gagees in  the  relation  of  boiia  fide  purchasers,  who  are  enti- 
tled to  protection  against  the  resulting  trust  asserted  by  Mrs. 
Adams. — Schempert  v.  DiHard,  55  Miss.  361 ;  1  Jones  on 
Mortgages,  §§  458-9.  It  is  not  necessary,  therefore,  to  con- 
sider whether  the  evidence  establishes  the  existence  of  the 
trust. 

The  conveyance  by  the  heirs  or  devisees  of  Scott,  to  Mrs. 
Adams,  of  the  premises  embraced  in  the  mortgage  to  their 
ancestor,  executed  by  Adams  in  1849,  would,  in  a  court  of 
equity,  operate  an  assignment  of  the  debt  secured  by  the 
mortgage. —  Welsh  v.  PhUlips,  54  Ala.  309.  Independent  of 
that  conveyance,  there  was  a  separate  assignment  of  the 
debt.  True,  the  personal  representative  does  not  join  in  the 
assignment.  He  had  died  before  it  was  made  ;  and  it  is  but 
a  fair  presftmption,  when  distributees  or  legatees  are  found 
controlling  choses  in  action  which  were  assets,  in  the  ab- 
sence of  an  administration,  after  the  lapse  of  several  years 
from  the  death  of  the  ancestor,  that  their  possession  is  right- 
ful, and  that  they  are  clothed  with  the  legal  title.  That  title 
they  can  acquire  by  a  transfer  from  the  persoqal  represent- 
ative, or  by  a  distribution  in  the  Court  of  Probate.  But, 
whether  they  had  the  legal  title  or  not,  their  assignment 
would  pass  an  equity,  which  would  prevail,  unless  there  were 
creditors  whose  rights  were  aflfected.  No  creditors  are  shown 
to  exist,  and  it  is  not  for  a  stranger  to  question  the  validity 
and  eflfect  of  the  assignment. 

There  is  no  room  for  a  presumption  of  payment  of  this 
debt.  Judgment  was  obtained  upon  it  in  less  than  twenty 
years  after  its  maturity,  and  payments  were  made  upon  it, 
which  repel  such  a  presumption,  though  more  than  twenty 
years  had  elapsed  before  the  filing  of  the  cross-bill  to  fore- 
close it.  The  judgment  having  beeu  rendered  bef«ire  the 
mortgage  to  the  appellees,  they  are  bound  by  it  as  privies  of 
the  mortgagor. — McClelland  v.  Rkhjimy,  12  Ala.  482,"  Croio 
V.  Hudson,  23  Ala.  393.     It  was  conclusive  of  the   rights  of 
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the  parties,  and  fully  determined  all  .defenses,  whether  of 
prior  payments  or  otherwise,  which  could  have  been  urged 
against  the  debt. — Mervine  v.  Parker,  18  Ala.  241 ;  Burt  v. 
Hughes,  11  Ala.  571 ;  DeSylva  v.  Henry,  3  Porter,  132.  A 
concession  that  the  judgment  was,  by  mistake,  rendered  for 
a  larger  sum  than  was  due,  would  not  avail  the  appellees, 
unless  the  finality  and  conclusiveness  of  the  judgment  was 
impaired.  The  admission  of  the  mistake,  and  a  consent  to 
its  correction,  made  and  given  by  the  attorneys  of  record, 
subsequent  to  the  death  of  the  plaintiff,  was  not  within  the 
line  of  their  authority.  The  chancellor  was,  therefore,  in 
error  in  not  allowing  the  amount  of  the  judgment  as  the 
mortgage  debt. 

The  liability  of  a  mortgagee  in  possession  for  rents  and 
profits,  and  his  duty  to  apply  them  in  reduction  of  the  mort- 
gage debt,  may  be  admitted.  But  there  is  no  room  for  con- 
sidering Mrs.  Adams  as  a  mortgagee  in  possession.  Her 
possession  was  a  mere  continuation  of  that  of  her  husband, 
and  she  was  entitled  to  remain  in  possession,  taking  the 
rents  and  profits,  until  her  dower  was  assigned,  or  there  was 
a  foreclosure  of  the  mortgage. — Boynton  v.  Saioyer,  35  Ala. 
497.  There  was  error,  therefore,  in  charging  Mrs.  Adams 
with  rents. 

For  the  errors  we  have  pointed  out,  the  decree  must  be 
reversed,  and  the  cause  remanded. 

Stone,  J.,  not  sitting.  . 


Bynum   v.   Southern  Pump  and  Pipe 
Company. 

Detinue  for   Mule. 

1.  Declarations  of  agent;  admissibility  against  principal. — The  declarations 
or  statements  of  an  agent,  having  authority  only  to  demand  and  receive  from 
the  defendant  the  property  sued  for,  made  to  third  persons,  after  a  refusal  to 
deliver  by  the  defendant,  in  deifogation  of  the  title  of  plaintiff,  his  principal, 
are  not  competent  evidence  against  plaintiff. 

2.  Exception  to  exclusion  of  evidence. — An  exception  to  the  exclusion  of  evi- 
dence can  not  be  sustained,  when  the  nature  or  substance  ot  the  excluded 
evidence  is  not  so  set  out  as  to  show  error  on  the  part  ol  the  court,  or  preju- 
dice to  the  party  excepting.  • 

3.  oharge  tending  to  confuse  or  mislead. — Where  two  witnesses  testify  as  to  the 
content8.of  a  writing,  which  is  not  produced,  and  their  testimony  is  con- 
flicting, the  court  may  properly  refuse  a  charge  which,  in  effect,  would  proba- 
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bly  produce  on  the  minds  of  the  jury  the  impressiou  thiit  tbey  should  giver 
greater  weight  to  one  thnn  to  the  other.  * 

4.  ExcejAion  io  additional  duirge  iojury. — An  exception  to  additional  instruc- 
tions to  the  jury,  given  by  the  court  on  their  returning  an  incomplete  verdict, 
must  be  tiikeu  before  the  jury  retire  again,  and  comes  too  late  after  they  have 
brought  in  their  final  verdict. 

Appeal  from  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Henry  F.  Temple  and  Joseph 
F.  Shipp,  as  partners  under  the  firm  name  of  "Southern 
Pump  and  Pipe  Company,"  against  Benjamin  F.  Bynum,  to 
recover  a  mule,  together  with  damages  for  its  detention ;  and 
was  commenced  on  the  8th  January,  1877.     It  appeared  from 
the  evidence  adduced  on  the  trial,  as  set  out  in  the  bill  of 
exceptions,  that  the  plaintiflFs  conducted  their  business  in 
Chattanooga,  Tennessee ;  and  that  one  McKendree,  under 
whom  defendant  derived  title  to  the  mijle,  was  engaged,  dur- 
ing the  years  1875  and  1876,  in  selling  their  pumps  through- 
out Jackson  county,  under   a   written   agreement  between 
them,  which  was  made  an  exhibit  to  the  deposition  of  said 
Shipp,  taken  on  the  part  of  plaintiffs.     In  his  answer  to  the 
5th  interrogatory,  said  Shipp  testified  :     "  The  said  McKen- 
dree did  have  in  his  possession  a  wagon  and  team  belonging 
to  us,  which  he  leased,  and  took  possession  of,  January  13, 
1875.     He  remained  in  possession  until  May,  16,  1876,  when 
we  sent  a  man  to  his  house  after  the  wagon  and  team,  and, 
to  our  surprise,  he  came  back  without  the  property.     The 
contract,  under  which  he  obtained  possession  of  the  mules 
and  wagon,  was  in  writing,  and  is  in  the  possession  of  our 
attorueySj  Messrs.  Hunt  &  Tally,  and  will  be  exhibited  on 
the  trial  of  this  cause."     One  of  said  attorneys  testified  on 
the  trialj  "  that  said  contract  was  in  fact  placed  in  their 
hands  by  said  Shipp,  but  the  same  had  been  lost,  and  wit- 
ness could  not  undertake  to  state  its  contents."     In  refer- 
ence to  this  contract,   McKendree,   whose  deposition  was 
taken  on  the  part  of  the  defendant,  thus  testified  :     "  I  ob- 
tained the  mule  from  a  gentleman  representing  himself  to 
be,  as  I  remember,  J;  F;  Temple,  who  delivered  me  the  mules, 
wagon,  and  fixtures,  to  work  for  the  said  company,  with  the 
understanding  that  I  was  to  pay  $500  for  the  whole  ;  but,  if 
I  failed  to  do  so,  I  was  to  pay  a  stipulated  price  per  month — 
$30,  I  think,  was  the  amount  agreed  on."     "I  had  the  mule 
in  my  possession,  with  the  privilege  of  purchasing,  and  had, 
as  I  understood  from  Mr.  Shipp,  who,  I  was  told,  was  tbe 
owner  of  the  mules,  the  privilege  of  disposing  of  them,  if  I 
saw  proper ;  the  impression  being  made  upon  me,  by  them, 
that  there  would  be  no  doubt  I  would  be  able  to  meet  all 
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liabilities,  as  I  was  doing  at  the  time  a  prosperous  business." 
It  appeared  that  McKendree  had  never  paid  for  the  wagon 
and  team,  but  he  traded  the  mule  now  sued  for  to  one  Dean, 
for  a  stallion,  which  died  q,  short  time  afterwards ;  and 
Dean,  after  keeping  the  mule  twelve  months,  sold  it  to  the 
defendant. 

"  In  the  progress  of  the  cause,  plaintiffs  introduced  as  a 
witness  Samuel  H.  McMahan,  sheriff,  &c.,  who  testified,  that 
he  had  in  his  possession,  for  collection,  a  lot  of  notes  belong- 
ing to  the  plaintiffs;  that  one  Whitesides,  representing  plain- 
tiffs, came  to  him  with  the  receipt  he  had  given  for  the  notes, 
and  witness  paid  him  the  money  he  had  collected  on  the 
notes  ;  that  he  went  with  said  Whitesides,  at  his  request,  to 
see  the  defendant,  who  had  the  mule ;  that  Whiteside* 
claimed  the  mule,  as  the  property  of  plaintiffs,  and  defendant 
insisted  on  his  right  to  retain  it  under  his  purchase  from 
Dean ;  that  Whitesides  left  defendant  without  obtaining  the 
mule ;  that  subsequent  to  this,  and  before  the  commence- 
ment of  this  suit  (it  appeared  on  cross-examination  of  said 
witness),  witness  liad  held  repeated  conversations  with  said 
Whitesides,  in  regard  to  plaintiffs'  right  to  the  mule,  while 
said  Whitesides  was  seeking  to  procure  the  surrender  of  the 
mule  from  the  defendant ;  and  that  Whitesides  was  the  per- 
son who  instituted  this  suit  for  the  plaintiffs.  Witness  hav- 
ing stated  that  Whitesides  had  made  declarations  or  state- 
ments to  him,  touching  the  matter  of  plaintiffs'  and  said 
McKendree's  right  to  the  mule,  defendant  sought  to  intro- 
duce the  same  as  evidence  for  him ;  but  plaintiffs  objected, 
and  the  court  sustained  the  objection,  and  declined  to  per- 
mit the  introduction  of  the  statements  of  said  Whitesides  as 
evidence  in  this  cause.  To  .the  refusal  of  the  court  to  per- 
mit the  defendant  to  prove  admissions  or  declarations  of  said 
Whitesides,  in  disparagement  of  plaintiffs'  right  to  the  mule, 
defendant  objected  and  excepted,  as  improper  and  prejudi- 
cial to  him  under  the  facts  and  circumstances  of  the  case  as 
then  shown." 

The  bill  of  exceptions  concludes  thus  :  "  This  was  all  the 
evidence  in  the  case ;  and  on  this  statement  of  the  facts,  the 
court  charged  the  jury,  generally,  the  law  applicable  to  the 
case ;  and  no  exceptions  were  reserved  to  the  charge.  De- 
fendant then  requested  the  court  to  charge  the  jury,  in  writ- 
ing, as  follows  :  'If  the  jury  find,  from  the  evidence,  that  the 
contract  in  regard  to  the  mule  was  in  writing,  and  that  the 
writing  has  been  lost,  then  it  was  incumbent  on  the  plaintiffs 
to  show  the  contents  of  said  writing ;  and  in  its  absence,  or 
in  the  absence  of  the  proof  of  the  contents,  it  is  right  that 
the  jury  should  look  to  the  evidence  in  this  case ;  and  if  they 
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find  one  sole  witness  as  to  the  contract  of  sale,  then  they 
will  be  authorized  to  look  to  that  evidence.'  The  court 
refused  to  give  this  charge  to  the  jury,  and  the  defendant 
excepted  to  its  refusal" 

"  The  jury  returned,  in  the  first  instance,  a  verdict  in  sub- 
stance as  follows  :  '  We,  the  jury,  find  for  the  plaintiffs,  and 
assess  their  damages  to  one  hundred  dollars.'  The  court 
then  instructed  them,  that  in  this  action,  if  they  found  for 
the  plaintiff's,  their  verdict  should  assess  the  value  of  the 
mule,  apd  such  damages  for  the  detention  as  they  thought 
right.  The  jury  then  retired,  and  soon  returned  with  a  ver- 
dict," finding  the  issue  in  favor  of  the  plaintiffs,  assessing 
the  value  of  the  mule  at  one  hundred  dollars,  and  the  dama- 
ges for  its  detention  at  ten  dollars."  "After  the  jury  had 
rendered  this  verdict,  one  of  the  defendant's  counsel  remarked, 
that  he  desired  the  court  to  take  notice  that  he  excepted  to 
the  instructions  given  to  the  jury  as  a^ove  stated ;  to  which 
the  court  replied,  that  he  desired  the  counsel  to  take  notice 
that  no  exception  was  made  to  the  instructions  until  after 
the  jury  had  returned  their  verdict." 

The  several  rulings  of  the  court  to  which,  as  above  shown, 
exceptions  were  reserved  by  the  defendant,  are  now  assigned 
as  error. 

BoBiNsoN  k  Brown,  with  Watts  <fe  Sons,  for  appellants. 

Hunt  <fe  Tally,  and  J.  C.  Coulson,  contra. 

MANNING,  J.— There  was  no  error  in  the  refusal  of  the 
court  to  permit  the  conversations  of  Whitesides  to  be  intro- 
duced, in  regard  to  the  right  of  plaintiffs  to  the  mule  sued 
for.  Whitesides  was,  apparently,  only  an  agent  to  demand 
and  get  the. mule  for  plaintiffs,  from  the  defendant.  This 
was  not  such  a  relation  as  authorized  proof  to  be  made  of 
what  he  had  said  in  conversations  with  others,  of  the  claim 
of  plaintiffs,  if  he  had  said  any  thing  in  derogation  of  their 
right  of  property.  Nor  does  it  seem  to  have  been  indicated 
to  the  court,  what  it  was  supposed  to  have  been  said  by 
Whitesides,  that  it  was  proposed  to  prove.  It  does  not, 
therefore,  appear  that  defendant  was  prejudiced  by  the  ex- 
clusion of  the  testimony,  or  that  the  court  erred  in  exclud- 
ing it.  The  proposed  examination,  so  far  as  is  shown,  may 
have  been  merely  a  "fishing"  for  evidence  that  did  not 
exist. 

According  to  the  bill  of  exceptions,  "  the  court  charged 
the  jury,  generally,  the  law  applicable  to  the  case ;  and  no 
exceptions  were  reserved  to  the  charge."    But  the  judge 

(30) 


466  SUPEEME   COURT  Dec.  Term, 

f Couch  V.  Woodruff.] 

refused  to  charge,  at  the  request  of  defendant,  *'  If  the  jury 
find,  from  the  evidence,  that  the  contract  in  regard  to  the 
mule  was  in  writing,  and  that  the  writing  had  been  lost,  then 
it  was  incumbent  on  the  plaintiffs  to  show  the  contents  of 
said  writing ;  and  in  its  absence,  or  in  the  absence  of  the 
proof  of  the  contents,  it  is  right  that  the  jury  should  look  to 
the  evidence  in  this  case  ;  and  if  they  find  one  sole  witness 
as  to  the  contract  of  sale,  then  they  will  be  authorized  to  look 
to  that  evidence."  The  fault  of  this  charge  is,  that  it  would 
tend  to  confuse  the  jury.  It  would  be  their  duty  to  look  to 
all  the  evidence  before  them,  whether  the  supposed  contract 
was  lost,  or  its  contents  proved,  or  not  proved.  But  the  im- 
pression the  instruction  asked  would  have  probably  made,  is 
that,  if  the  plaintiffs'  witness,  Shipp,  in  his  evidence,  that 
by  the  written  contract  there  was  only  a  hiring  of  the  mules 
and  wagon  to  McKendree,  and  according  to  McKendree's 
testimony,  there  was,  besides,  a  conditional  contract  of  sale, 
they  must  give  the  greater  weight  to  McKendree's  testimony. 
This  would  have  been  error,  and  the  court  did  right  in  refus- 
ing it. 

If  there  was  any  error  in  the  instruction  of  the  court  to 
the  jury,  when  they  returned  the  first  time,  with  an  incom- 
plete verdict,  that  they  should  complete  it,  by  a  finding  in 
respect  to  damages  for  the  detention  of  the  mule,  no  objec- 
tion, or  exception,  was  then  made  to  that  instruction,  and  it 
is  not  therefore  subject  to  revision  here. 

Let  the  judgment  be  affirmed. 


Coucli  V.  Woodruff. 

Bill  in  Equity  for  Settlement  of  Partnership  Accounts. 

1.  Partnership  inter  sese;  lohen  created. — When  the  rights  of  third  persons, 
who  have  dealt  with  parties  associated  in  business,  are  concerned,  a  partner- 
ship may  arise  by  mere  operation  of  law,  being  implied  from  a  community  of 
profit  and  loss,  even  in  opposition  to  the  expressed  intention  of  the  parties 
themselves;  but,  as  between  the  parties  them.seives,  the  question  whether  a 
partnership  exists  is  one  of  intention;  and  when  their  agreement  has  been  re- 
duced to  writing,  the  intention  must  be  collected  from  the  words  of  the  instru- 
ment, construed  in  the  light  of  the  circumstances  surrounding  the  parties 
when  they  entered  into  it,  the  occasion  which  gave  rise  to  it,  and  the  objects 
to  be  accomplished  by  it. 

2.  Same. — A  written  agreement,  signed  by  C.  H..  and  E.,  which  recites 
that  C.  "is  desirous  of  enlarging  and  extending  Lis  present  commission  bus- 
iness, and  desires  to  engage  the  services  of  H.  and  E.",  and  that  the  parties 
"  therefore  enter  into  the  following  agreement;"  and  which  then  provides  — 

Vol,  Lxin. 
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1st,  "  that  G.  is  to  invest  a  capital  of  $10,000  in  the  basiness,"  which  is  (o  be 
conducted  at  Selma.  in  the  name  of  C.  &  Co.,  "  and  is  to  be  allowed  eight 
per  cent,  interest  on  all  funds  he  invests  in  said  business;"  2d,  that  he  "is  to 
employ  the  services  of  E.,  at  a  salary  of  $1,500  per  annum,  and  all  other  help 
needed  in  said  business;"  3d,  that  '"for  the  influence  and  business  qualifica- 
tions of  H.,  said  C.  agrees  to  give  him  the  half  of  the  net  profits  of  said  bus- 
iness, after  all  expenses  are  paid ;"  4th,  that  C.  is  not  to  draw  out  any  part  of 
the  $10,000  invested  by  him  in  the  business,  until  the  day  specified  for  its 
termination,  '-at  which  time  he  is  to  pay  said  H.  his  half  of  the  net  profits 
of  said  business,  if  any;"  5th,  that  each  of  the  three  parties  agrees  to  give  his 
whole  time  and  attention  to  the  business,  H.  further  agreeing  to  pay  half  of 
all  the  losses  the  business  may  sustain,  if  any, — creates  a  partnership  between 
C.  and  H.,  as  between  themselves. 

3.  Stating  account  on  settlement  of  partnership. — When  the  articles  of  part- 
nership bind  each  partner  to  devote  his  whole  time  and  attention  to  the  com- 
mon business,  and,  on  settlement  of  the  partnership  accounts  in  equity,  one 
of  the  partners  is  charged  with  a  sum  of  money  which  he  agreed  to  pay  for 
the  privilege  of  undertaking  an  agency  for  a  third  person  outside  of  the  part- 
nership business,  the  amount  so  charged  should  be  credited  to  the  partner- 
ship, and  not  to  the  other  partner  individually. 

4.  Parol  evidence  ;  when  not  admissible  to  vary  writing.  — A  writing  which  is 
complete  in  itself,  and  which  was  executed  with  deliberation,  Ik  the  sole  me- 
morial of  the  contract  between  the  parties,  and  all  prior  negotiations  are  pre- 

•Bumed  to  have  been  merged  in  it;  and  in  the  absence  of  fraud,  or  mistake,  its 
terms  can  not  be  varied  by  parol  evidence. 

Appeal  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  6th  August,  1875,  by 
Noadiah  Woodruff,  as  the  assignee  of  Oscar  F.  Harrell, 
against  Wilson  H.  Couch  and  the  said  Harrell,  to  compel  a 
settlement  of  the  accounts  of  a  partnership  alleged  to  have 
existed  between  the  said  Couch  and  Harrell.  The  articles 
of  agreement  between  the  said  parties,  as  made  an  exhibit 
.to  the  bill,  and  the  assignment  by  Harrell  to  the  complainant, 
were  in  these  words : 

"  State  of  Alabama,  County  of  Dallas,  City  of  Selma;  De- 
cember 29th,  1870.  Know  all  men  by  these  presents,  that 
whereas  W.  H.  Couch  is  desirous  of  enlarging  and  extending 
his  present  commission  business,  and  desires  to  engage  the 
services  of  O.  F.  Harrell  and  W.  M.  Ethridge  ;  we,  the  under- 
signed, this  day  enter  into  the  following  agreement,  until  the 
first  of  January,  1872  :  1.  Said  Couch  is  to  invest  a  capital 
of  $10,000  in  said  business,  and  conduct  it  in  Selma,  in  the 
name  of  W.  H.  Couch  <fe  Co.;  and  he  is  to  be  allowed  eight 
per  cent,  interest  on  all  funds  he  invests  in  said  business. 
2.  He  is  to  employ  the  services  of  W.  M.  Ethridge,  at  a  sal- 
ary of  $1,500  a  year,  and  all  other  help  needed  in  said  busi- 
ness. 3.  For  the  influence  and  business  qualifications  of 
said  O.  F.  Harrell,  said  Couch  agrees  to  give  him  the  half  of 
the  net  profits  of  said  business,  after  all  ex{)ense8  are  paid. 
4.  Said  Couch  is  not  to  draw  out  any  of  said  capital  of  $10,- 
000,  until  January  1st,  1872  ;  at  which  time,  he  is  to  pay  said 


468  SUPKEME   COUET  LDec.  Term. 

[Couch  V.  Woodrufif.] 

Harrell  his  half  of  the  net  profits  of  said  business,  if  any. 
5.  Said  Couch,  Harrell  and  Ethridge  agree  to  give  their 
whole  time  and  attention  to  the  promotion  of  the  interest  of 
the  above  named  business."  (Signed  by  W.  H.  Couch,  O.  F. 
Harrell,  and  W.  M.  Etiiridge,  and  attested  by  Eobert  A. 
Nicoll.) 

"  Selma,  Ala.,  Dec.  29th,  1870.  This  is  to  certify,  that 
whereas  W.  H.  Couch  has  this  day  engaged  my  services  in 
the  commission  business,  until  the  first  of  January,  1872,  for 
the  half  of  the  net  profits  of  the  said  business,  I  hereby 
agree  that,  if  said  business  sustains  a  loss  in  conducting  it, 
I  am  to  pay  the  half  of  said  loss."  (Signed  by  O.  F.  Harrell, 
and  attested  by  W.  M.  Ethridge.) 

"  For  value  received,  I  transfer  the  within  agreement,  and 
all  my  rights  and  equities  therein,  and  all  moneys  due  me 
in  virtue  thereof,  to  Noadiah  Woodruff,  this  10th  December, 
1874"     (Signed  by  O.  F.  Harrell.) 

The  bill  alleged  that  the  business  of  the  partnership  wa^ 
carried  on  until  on  or  about  the  1st  January,  1872,  when  the 
partnership  expired  by  limitation ;  that  its  net  profits 
amounted  to  about  $6,000 ;  that  Couch  withdrew  from  the 
partnership,  in  violation  of  the  articles  of  agreement,  more 
than  one  half  of  the  amount  which  he  had  put  in ;  that  he 
had  possession  of  the  partnership  books  and  accounts,  and 
refused  to  let  Harrell  and  the  complainant  have  access  to 
them,  and  denied  his  liability  to  account. 

A  decree  'pro  confesso  was  taken  against  Harrell.  Couch 
answered  the  bill,  admitting  the  execution  of  the  articles  of 
agreement,  but  denying  that  tliey  created  a  partnership  be- 
tween him  and  Harrell.  He  denied  that  the  business  was 
conducted  successfully,  or  had  earned  any  profits  above  ex- 
penses. He  alleged  that  Harrell  had  not  devoted  his  whole 
time  and  attention  to  the  business,  and  that,  in  May,  1871, 
he  had  undertaken  a  general  agency  for  Mrs.  M.  M.  Craig, 
in  the  management  of  a  large  plantation,  and  in  the  pur- 
chase and  sale  of  valuable  lands  ;  that  this  business  required 
a  great  deal  of  his  time  and  attention,  and  he  expected  to 
reap  great  profit  from  it;  and  that,  in  order  to  procure  re- 
spondent's consent  to  his  undertaking  this  agency,  Harrell 
promised  to  pay  him  $1,000  out  of  his  share  of  the  profits  of 
their  common  business.  He  alleged  that  the  agreement  be- 
tween himself  and  Harrell  originated  in  Harrell's  applica- 
tion to  him  for  employment ;  that  Harrell  proposed,  as  an 
inducement  to  his  employment  by  respondent  in  said  busi- 
ness, that  he  would  put  in  the  business  $3,000,  or  $3,500,  and 
would  "  turn  over  "  fifteen  hundred  bales  of  cotton,  to  be 
sold  on  commission  by  respondent's  house ;  that  when  the 
Vol.  lxiu. 
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agi'eement  was  reduced  to  writing,  he  objected  to  incorpor- 
ating these  stipulations,  through  fear  of  his  creditors,  and' 
therefore  they  were  omitted ;  that  the  words  "  (&  Co."  were 
inserted  in  the  name  of  the  house,  at  the  instance  of  Har- 
rell,  in  order  to  induce  his  former  customers  to  believe  that 
he  was  a  partner ;  and  that  Harrell  never  complied  with  his 
promises,  as  to  the  money  and  cotton,  though  often  requested 
to  do  so. 

The  complainant  took  the  deposition  of  Harrell,  and  the 
defendant  Couch  took  tlie  depositions  of  W.  M.  Ethridge 
and  himself ;  and  the  cause  was  submitted  for  hearing  on 
bill  and  exhibits,  answer,  and  these  depositions.  The  chan- 
cellor held,  that  the  agreement  created  a  partnership  between 
Couch  and  Harrell,  and  that  the  complainant  was  entitled  to 
an  account  of  the  partnership  transactions ;  and  he  there- 
fore ordered  a  reference  to  the  register,  as  master,  "  to  take 
and  state  an  account  of  said  partnership  transactions  be- 
.tween  said  parties,  under  the  contract  of  partnership,  as 
shown  by  the  instrument  of  writing  attached  to  the  bill  as 
an  exhibit,  as  modified  by  the  subsequent  agreement  between 
the  parties,  shown  in  the  testimony  of  Couch  and  Ethridge, 
to  the  effect  that  said  Harrell  should  take  charge  of  the  bus- 
iness of  Mrs.  Craig,  and  pay  to  the  firm,  for  his  time  thus 
employed,  the  sum  of  one  thousand  dollars." 

On  the  hearing,  the  chancellor  suppressed,  on  objections 
by  the  complainant,  several  portions  of  the  depositions  of 
Couch  and  Ethridge,  in  which  they  detailed,  as  in  the 
amended  answer  of  Couch,  the  negotiations  between  the  par- 
ties before  their  agreement  was  reduced  to  writing,  and  the 
reasons  why  the  stipulations  on  the  part  of  Harrell  were  not 
inserted  in  the  writing.  In  reference  to  the  agreement  be- 
tween the  parties  about  Mrs.  Craig's  business,  Ethridge  tes- 
tified :  "  The  original  agreement  between  them  was  changed 
in  May,  1871.  Mrs.  M.  M.  Craig  wished  Harrell  to  take  a 
power  of  attorney,  or  agency  for  her,  in  the  management  of 
her  farm  and  finances.  As  this  would  require  a  good  deal  of 
his  time  from  the  business  of  said  Couch,  Harrell  asked  his 
permission  to  take  said  agency.  Upon  Harrell's  insisting 
for  the  privilege.  Couch  agreed  that,  if  Harrell  would  pay 
him  $1,000,  he  might  act  for  Mrs.  Craig.  Harrell  then 
offered  to  pay  him  S500,  but  Couch  refused.  Harrell  then 
asked  for  time  to  go  out  and  see  Mrs.  Craig ;  and  on  his  re- 
turn he  agreed  to  pay  Conch  the  $1,000,  for  the  time  lost  in, 
and  the  privilege  of  attending  to  Mrs.  Craig's  business ;  say- 
ing, '  he  could  pay  that,  and  then  have  a  good  thing  of  it.' " 
The  testimony  of  Couch,  in  reference  to  this  matter,  was 
substantially  the  same  as  that  of  Ethridge. 
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In  the  account  stated  by  the  register,  he  charged  Harrell, 
in  favor  of  the  partnership,  with  $1,000,  as  directed  in  the 
decree  of  reference  i  and  the  accounts,  as  stated  by  him, 
showed  a  balance  due  to  Harrell,  from  Couch,  of  $514.17 ; 
but,  on  exceptions  to  his  report,  this  balance  was  reduced  by 
the  chancellor  to  $461.12,  and  he  rendered  a  decree  for  the 
complainant  for  that  amount.  The  defendant  excepted  to 
that  part  of  the  report  which  charged  the  item  of  $1,000, 
due  from  Harrell,  in  favor  of  the  firm,  and  insisted  that  it 
should  have  been  allowed  to  Couch  individually;  but  the 
chancellor  overruled  the  exception,  and  adhered  to  his  former 
decision. 

The  several  rulings  of  the  chancellor  in  suppressing  evi- 
dence, the  decree  of  reference,  in  holding  that  a  partnership 
existed  between  the  parties,  the  overruling  of  the  exceptions 
to  the  register's  report,  and  the  final  decree,  are  now  assigned 
as  error. 

Keid  &  May,  and  E.  M.  Vary,  for  appellant. — 1.  The  con- 
tract between  Couch  and  Harrell  did  not  create  a  partner- 
ship.— Autrey  v.  Frieze,  59  Ala.  587  ;  Robinson  v.  Greene,  5 
Harr.  Del.  115  ;  CJmholm  v.  Cotvles,  42  Ala.  180 ;  Hazard  v. 
Hazard,  1  Story,  371;  Parsons  on  Partnership,  58,  note  d;  Bai- 
ley V.  Clark,  6  Mass.  374  ;  Ellsioortli  v.  Pomeroy,  26  Indiana, 
163  ;  Kerr  v.  Potter,  6  Gill,  Md.  424 ;  Emanuel  v.  Drauqhn, 
14  Ala.  303  ;  Belden  v.  Reed,  27  La.  Ann.  103  ;  Southern  Law 
Journal,  May,  1878,  p.  236.  The  testimony  shows,  very 
clearly,  that  the  parties  never  intended  to  form  a  partner- 
ship, and  never  supposed  that  they  had  done  so ;  and  as  the 
question  is  presented,  it  is  wholly  one  of  intention. 

2.  Aside  from  the  question  of  partnership,  the  evidence 
establishes  an  express  agreement  by  Harrell  to  pay  Couch 
individually  $1,000,  for  the  privilege  of  .  attending  to  Mrs. 
Craig's  business,  from  which  he  expected  to  derive  a  greater 
profit  to  himself.  As  to  this  matter,  the  testimony  of  Eth- 
ridge  and  Couch  is  substantially  the  same,  and  outweighs 
the  denial  of  Harrell.  It  was  a  private  agreement  between 
the  parties,  and  the  alleged  partnership  had  no  connection 
with  it. 

3.  The  evidence  suppressed  by  the  chancellor  does  not 
come  within  the  general  rule,  which  excludes  parol  evidence 
of  stipulations  not  embodied  in  the  writing,  but  is  within 
recognized  exceptions,  as  shown  by  the  following  authorities : 
1  Greenl.  Ev.,  l4th  ed.,  §  284 ;  1  Brickell's  Digest,  865,  §866 ; 
85  Penn.  St.  369;  2  Wharton  on  Evidence,  §1015;  Witie  v, 
Dixon,  in  Law  Reporter  for  April  17,  1878,  p.  466. 

Vol.   lxiu. 
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Lapsley  &  Nelson,  contra.     (No  brief  on  file.) 

BRICKELL,  C.  J. — The  primary  question  is,  whether,  by 
the  agreement  of  December  29th,  1870,  into  which  Couch 
and  Harrell  entered,  a  partnership  between  them  was  cre- 
ated. If  there  was,  a  court  of  equity  alone  had  jurisdiction 
to  decree  an  account  and  settlement  of  the  partnership  trans- 
actions. If  there  was  not,  the  bill  ought  to  have  been  dis- 
missed, and  the  error  of  entertaining  it  is  fatal  to  all  the 
proceedings. 

In  determining  whether  a  partnership  was  created,  we  are 
to  consider  alone  the  intention  of  the  parties,  as  it  may  be 
fairly  collected  from  the  agreement,  and  the  circumstances 
attending  its  execution. — Pars,  Part.  58.  There  is  a  well- 
recoguized  distinction,  between  cases  where  third  persons 
are  concerned,  who  have  dealt  with  parties  associated  in 
business,  and  cases  where  controversies  arise  between  the 
parties  themselves.  In  the  former  class  of  cases,  for  the 
protection  of  strangers,  a  partnership  may  arise  by  mere 
operation  of  law,  without  an  inquiry  into,  or  in  direct  oppo- 
sition to,  the  expressed  intention  of  the  parties.  The  gen- 
eral course  of  decision,  founded  on  the  principles  laid  down 
in  Waugh  v.  Carver,  2  H.  Bla.  '^'6o  (1  Smith's  Lead.  Cases, 
968),  is,  that  whenever  two  or  more  persons  agree  to  combine 
or  unite  capital,  skill,  or  labor,  for  the  purpose  of  trade  or 
business,  for  their  common  benefit,  and  that  the  proceeds 
shall  be  received  on  their  joint  account,  and  distributed 
among  them,  as  to  third  persons  they  will  be  regarded  as 
partners,  although  such  may  not  be  their  intention.  There 
is  community  of  loss,  and  of  profit,  and  the  law  implies  the 
existence  of  a  partnership. — Pars.  Part.  70-93.  In  the  latter 
class  of  cases,  the  question,  as  we  have  said,  is  one  of  inten- 
tion ;  and  when  the  agreement  between  the  parties  is  in 
writing,  the  intention  must  be  collected  from  its  words,  and 
the  circumstances  which  may  be  resorted  to  for  aid  in  its 
construction — the  circumstances  surrounding  the  parties,  the 
occasion  giving  rise  to  the  contract,  and  the  object  to  be  ac- 
complished.— Pollard  V.  Maddox,  28  Ala.  321. 

Couch  was  entering  into  a  business  new  to  him,  in  which 
Harrell  had  been  previously  engaged,  and  had  experience, 
and  an  acquaintance  with  the  class  of  the  immediate  com- 
munity from  whom  customers  and  patrons  were  expected. 
The  enlargement  and  extension  of  the  business  is  the  pur- 
pose of  Couch,  explicitly  avowed  in  the  first  clause  of  the 
agreement.  The  means  and  methods  to  be  employed  are — 
first,  that  Couch  shall  invest  a  capital  of  ten  thousand  dol- 
lars, and  conduct  the  business  in  the  name  of  W.  H.  Couch 
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&  Co.,  being  allowed  eight  per  cent,  interest  on  his  capital. 
He  is  prohibited  from  drawing  out  any  part  of  this  capital, 
during  the  continuance  of  the  business  relations,  which  were 
limited,  to  January  1st,  1872.  fie  is  to  employ  Ethridge,  at 
a  salary  of  fifteen  hundred  dollars,  and  such  other  help  as 
may  be  needed.  The  duty  of  Harrell  is  to  give  his  whole 
time  and  attention  to  the  business ;  and  therefor,  and  because 
of  his  influence. and  business  qualifications.  Couch  agrees  to 
giye  him  one-half  the  net  profits,  and  he  is  to  bear  one-half 
the  losses,  if  any  are  sustained. 

Whether  a  person  associated  with  another  in  trade  or  busi- 
ness, receiving  a  share  of  the  profits  as  compensation  for  his 
labor  and  skill,  is,  as  between  the  pariiefi  themselves,  to  be 
esteemed  a  partner,  or  only  a  servant  or  agent,  is  a  question 
often  of  unmixed  difficulty.  The  difficulty  lies,  not  in  ascer- 
taining the  principle  by  which  the  question  may  be  deter- 
mined, but  in  its  application  to  the  varying  facts  of  the  par- 
ticular cases.  It  may  be  safely  asserted,  as  the  result  of  the 
authorities,  it  seems  to  us,  that  where  there  is  a  communion 
of  profit  and  loss — when  the  party  is  not  only  entitled  to 
share  in  the  profits,  but  must  bear  the  losses,  whereby  he 
may  not  only  be  excluded  from  all  compensation,  but  in- 
volved in  liability  he  can  be  compelled  to  discharge  from  his 
individual,  separate  property ;  when  it  is  plain  that  he 
looked  beyond  the  personal  responsibility  of  his  associate, 
to  an  interest  or  lien  upon  the  resulting  property  or  pro- 
ceeds— a  right  beyond  that  of  an  ordinary  creditor,  which 
would  survive  the  death  or  bankruptcy  of  his  associate ;  a 
mere  agency,  or  employment  as  a  servant,  is  excluded,  and, 
as  between  themselves,  the  parties  are  partners. — Emanuel  v. 
Braughn,  U  Ala.  303  ;  Moore  v.  Smith,  19  Ala.  774;  3Ieaher 
V.  Cox,  37  Ala.  201 ;  Scott  v.  Campbell,  30  Ala.  728  ;  1  Smith's 
Lead.  Cases,  985.  Applying  this  test  to  the  agreement  of 
these  parties,  when  it  is  read  in  the  light  of  the  circum- 
stances, and  construed  according  to  its  obvious  meaning,  we 
think  a  mere  agency,  mere  employment  on  the  part  of  Har- 
rell, is  excluded,  and  that,  as  between  themselves,  he  and 
Couch  were  partners. 

3.  We  are  unwilling  to  dissent  from  the  conclusion  of  the 
chancellor,  that,  if  Harrell  is  to  be  charged  with  the  one 
thousand  dollars  Mrs.  Craig  had  contracted  to  pay  him,  the 
partnership,  not  Couch  individually  and  separately,  should 
be  credited  with  it.  In  the  superintendence  of  the  business 
of  Mrs.  Craig,  it  was  from  the  business  of  the  partnership 
the  time  and  attention  of  Harrell  was  withdrawn  ;  the  loss, 
if  any  was  sustained,  was  sustained  by  the  partnership  ;  and 
for  it  compensation  was  due  only  to  the  partnership. 
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4.  There  was  no  error  in  excluding  such  parts  of  the  evi- 
dence of  Couch  and  Etheridge,  as  sought  to  engraft  on  the 
■written  agreement,  by  parol,  independent  stipulations  on  the 
part  of  Harrell,  increasing  his  duty  and  obligation.  In  the 
absence  of  fraud,  or  mistake,  a  writing  in  itself  complete, 
and  which  has  been  executed  with  deliberation,  cannot  be 
varied  or  altered  by  oral  evidence.  It  is  presumed  to  con- 
tain the  sole  memorial  of  the  contract  of  the  parties  :  in  it  all 
prior  negotiations  or  stipulations  are  merged ;  and  when 
these  are  intentionally  omitted,  it  cannot  be  said  by  either 
party  subsequently  that  they  were  not  waived. 

We  find  no  error  in  the  record,  to  the  injury  of  the  appel- 
lant, and  the  decree  must  be  affirmed. 


Struve  V.  Childs. 

BiU  in  Equity  foi'  Injunction  of  Sale  under  Mortgage. 

1.  When  equity  loUl  erijoin  sale  under  poujer  tn'motigage. — A  court  of  equity 
will  enjoin  the  executiou  of  a  power  of  sale  in  a  mortgage,  at  the  lustanco  of  a 

fmrchaser  of  the  property,  who  bought  subject  to  #16  mortgage,  when  it  clear- 
y  appears  that  the  power  is  perverted  from  its  legitimate  purpose,  to  oppress 
the  purchaser,  or  to  aid  others  in  obtaining  an  unconscionable  advantage  over 
him  ;  as  where  the  mortgagee  colludes  with  third  persons,  who  are  attempting 
to  subject  the  lands  to  au  alleged  outstanding  vendor's  lien,  to  prevent  the 
purchaser  from  successfully  defending  that  suit,  the  litigation  casting  a  cloud 
on  his  title,  and  preventing  him  from  raising  money  on  the  property  to  pay 
ofif  the  mortgage  debt,  and  thereby  force  him  into  a  settlement  or  compromise 
of  the  asserted  vendor's  lien,— the  sale  will  be  enjoined  until  the  termination 
of  the  vendor's  suit. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  20th  June,  1879,  by 
Mrs.  Mary  C.  Struve,  the  wife  of  William  F.  Struve,  against 
Mrs.  Jane  H.  Childs ;  and  sought  to  enjoin  the  defendant 
from  selling  a  house  and  lot  in  Huntsville,  which  was  partic- 
ularly described,  under  a  power  contained  in  a  .mortgage 
executed  to  her  by  John  M.  Crowder  and  William  P.  Newman, 
who  afterwards  sold  and  conveyed  the  property,  subject  to 
the  mortgage,  to  the  complainant.  A  temporary  injunction 
was  granted  by  the  chancellor,  on  the  filing  of  the  bill ;  but 
afterwards,  on  motion  in  term  time,  he  dismissed  the  bill,  for 
want  of  equity,  and  dissolved  the  iuji>nction ;  and  his  decree 
is  now  assigned  as  error.     The  material  facts  alleged  in  the 


474  SUPEEME  COUET  [Dec  Term, 

[Strove  V.  Childs.] 

bill  were  thus  stated  in  the  opinion  of  the  court,  as  delivered 
bj  Manning,  J. : 

"  According  to  the  bill  in  this  cause,  appellant,  Mrs.  Struve, 
bought  a  house  and  lot  in  Huntsville,  ot  Crowder  &  Newman, 
who  executed  a  conveyance  of  the  same  to  her,  subject  to  a 
mortgage  made  by  them  to  appellee,  Mrs.  Childs,  for  the 
payment  of  their  note  for  a  debt  of  over  $1,500  to  her,  which 
appellant  undertook  and  agreed  to  pay.  For  the  rest  of  the 
price  not  then  paid,  appellant  transferred  to  Crowder  &  New- 
man two  notes  of  James  I.  Donegan  to  her ;  one  of  which, 
for  $3,183,  they  indorsed  to  Mrs.  Carey.  Donegan,  against 
whom  a  judgment  on  this  note  was  obtained,  at  the  first 
court  after  its  maturity,  became  insolvent ;  whereupon,  the 
executor  of  Mrs.  Carey,  L.  P.  Walker,  filed  his  bill  in  the 
Chancery  Court,  asseiting  a  right  to  the  equitable  hen  of  a 
vendor,  on  the  house  and  lot,  for  the  payment  of  the  Done- 
gan note ;  and  making  Mrs.  Struve,  the  purchaser,  Mrs. 
Childs,  the  mortgagee,  and  Crowder  &  Newman,  the  vendors 
and  mortgagors  of  the  premises,  and  also  indorsers  of  Done- 
gan's  note  to  Mrs.  Carey,  defendants  to  the  bill.  Mrs.  Struve 
promptly  answered,  denying  the  vendor's  lien.  Mrs.  Childs, 
and  Crowder  &  Newman,  did  not  answer,  nor  was  any  decree 
pro  corifesso  taken  against  either  of  them  ;  and  the  cause  was 
thus  not  brought  to  an  issue,  so  that  Mrs.  Struve  could 
introduce  her  evidei^e,  and  press  for  a  hearing  and  de- 
cision, 

'*  In  this  state  of  things,  Mrs.  Childs  advertised  the  prop- 
erty for  sale,  under  a  power  of  sale  in  the  mortgage  of  Crow- 
der &  Newman,  to  pay  the  mortgage  debt  which  had  been 
assumed  by  Mrs.  Struve.  Not  having  the  money,  as  she 
alleges,  with  which  to  pay  it  then,  and  being  unable  to  raise 
it  by  a  second  mortgage  on  the  property,  in  consequence  of 
the  cloud  upon  her  title  produced  by  the  suit  brought  by 
Walker,  as  executor,  to  charge  it  with  the  equitable  lien  of 
a  vendor ;  she,  appellant,  procured  a  friend,  Morris  Bern- 
stein, to  agree  to  purchase  and  take  a  transfer  of  the  debt 
and  mortgage  from  Mrs.  Childs,  and  to  give  appellant  fur- 
ther indulgence  in  the  payment  of  the  debt ;  and  Mrs.  Childs 
contracted  with  Bernstein,  to  accept  the  amount  of  said  note 
from  Bernstein,  and  to  transfer  and  assign  the  mortgage  to 
him ;  and  thereupon,  complainant  procured  insurance,  at  a 
premium  of  over  $30  on  the  house,  for  the  sum  of  $1,500, 
payable  to  a  daughter  of  Bernstein,  for  whose  benefit  he 
intended  to  purchase  the  debt.  But,  when  the  time  appoint- 
ed for  this  transaction  arrived,  and  Bernstein  was  ready  and 
offered  to  perform  his  ^art  of  the  contract,  appellee,  Mrs. 
Childs,  refused  to  do  so  on  her  part,  and  resolved  to  proceed 
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in  making  the  sale,  being  instigated  to  do.  so,  as  she  was  also 
to  advertise  it  in  the  first  instance,  by  said  Crowder,  for  the 
purpose  of  coercing  appellant  to  consent  to  a  charge  of  the 
amount  of  the  Donegan  note,  which  he  and  Newman  had 
indorsed  to  Mrs.  Carey,  upon  the  property  belonging  to 
appellant,  though  it  was  not  subject  to  such  a  charge,  or  to 
submit  to  a  sale  of  said  property  at  a  sacrifice,  by  which  said 
Crowder  might  be  profited.  Mrs.  Childs  is  informed  of  these 
purposes  of  Crowder,  and  is  aiding  him  to  carry  them  into 
eflfect,  to  the  oppression  of  appellant,  and  not  from  any  desire 
to  obtain  payment  of  the  debt  due  to  her. 

"  This,  with  a  few  additional  facts,  is,  in  substance,  what 
is  charged  in  the  bill.  And  thereupon  appellant,  complain- 
ant in  the  bill,  prays  that  Mrs.  Childs,  the  defendant,  who  is 
required  to  answer  it  under  oath,  be  restrained  from  pro- 
ceeding with  the  sale  of  the  property,  *  until  the  suit  of 
Walker,  as  executor,  is  terminated,  or  until  the  further  order 
of  the  court ;'  complainant  offering,  *  if  the  value  of  the  land, 
and  indestructible  materials  of  the  buildings,  together  with 
the  said  insurance  already  obtained  on  the  property,  is  not 
an  ample  security  to  said  Childs,  Crowder  <fe  Newman,  against 
any  possible  loss  or  damage  by  stay  of  sale,  to  give  such 
indemnity  as  to  the  court  shall  seem  just  and  reasonable.' " 

Cabaniss  &  Ward,  for  the  appellant,  cited  Rays  Adnir  v. 
Womhle,  56  Ala.  38 ;  Byers  v.  Surgef,  19  Howard,  303  ;  2  Jones 
on  Mortgages,  §§  1447,  1801 ;  6  McLean,  142. 

Walker  &  Shelby,  contra,  cited  2  Jones  on  Mortgages, 
§§  1805-06 ;  Sloan  v.  Codbaugh,  10  Iowa,  31 ;  Meysenberg  v. 
Schlieper,  46  Mo.  209 ;  Bedell  v.  McCMan,  11  How.  Pr.  175 ; 
Montgomery  v.  McEwen  ,9  Minn.  103. 

MANNING,  J.  [After  stating  the  facts  as  above,] — Courts 
of  equity  will  sometimes  interpose,  to  prevent  an  abuse  of 
the  process  of  a  court  upon  a  lawful  judgment,  or  to  restrain 
the  execution  of  a  lawful  power  of  sale,  when  thereby  an 
oppressive  wrong,  or  fraud,  is  attempted  to  be  accomplished. 
In  respect  to  mortgages  with  power  of  sale,  t)>is  jurisdiction 
is  exercised  with  great  circumspection.  In  Kerr  on  Injunc- 
tions (pp.  192-3),  the  doctrine  in  England  is  stated  thus  : 
"  The  court  has  no  jurisdiction  to  restrain  a  mortgagee  from 
selling  under  a  power  of  sale,  provided  he  keep  within  the 
terms  of  the  power,  and  no  case  of  fraud  be  made  out.  *  * 
Unless  there  be  fraud,  or  special  contract,  a  mortgagee  will 
not  be  restrained  from  selling  under  a  power  of  sale."  But, 
if  "  it  is  attempted  to  pervert  the  power  from  its  legitimate 
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purpose,  and  to  use  it  for  the  purpose  of  oppressing  the 
debtor,  or  of  enabling  the  creditor  to  acquire  tlie  property 
himself,  a  court  of  equity  will  enjoin  the  sale,  or  will  set  it 
aside  after  it  is  made."  Though  "  a  stronger  case  must  be 
made  to  call  for  such  interference  than  to  set  aside  the  sale 
afterwards." — 2  Jones  on  Mort.  §  1801. 

In  liobertson  v.  Norris,  4  Jurist,  N.  S.  155,  Sir  J.  Stuart, 
Vice-Chancellor,  said  :  "  The  legitimate  purpose,  for  which 
the  power  to  sell  in  this  defendant's  mortgage  deed  was  given, 
was  to  secure  him  repayment  of  his  mortgage  money.  If  he 
uses  the  power  to  sell,  which  he  gets  for  that  purpose,  for 
another  purpose,  from  any  ill  motive,  to  effect  means  and 
purposes  of  his  own,  or  to  serve  the  purposes  of  other  indi- 
viduals, the  court  considers  that  to  be  what  it  calls  a  fraud 
in  the  exercise  of  the  power,  because  it  is  using  the  power 
for  a  purpose  foreign  to  the  legitimate  purposes  for  which  it 
was  intended."  This  ruling  was  affirmed  on  appeal. — See 
note  2,  to  §  1801,  supra,  and  section  1447. 

In  Jones  on  Mortgages  (§1447),  a  case  is  referred  to  (Fos- 
ter V.  Hughes,  51  How.  Pr.  N.  Y.  20),  very  similar  to  the 
present :  *'  where  a  wife,  who  owned  the  fee,  tendered  the 
mortgagee  the  amount  of  his  debt,  and  asked  for  an  assign- 
ment of  the  mortgage,  which  he  refused  to  make ;  and  the 
evidence  showed  that  the  mortgage  was  being  foreclosed  in 
the  interest  of  the  husband,  in  order  to  force  her  to  settle  a 
suit  by  her  to  annul  the  marriage,  and  litigations  then  pend- 
ing about  other  property ;  as  a  new  mortgage  could  not 
then  be  obtained,  on  account  of  the  litigation,  the  court 
ordered  that,  if  the  mortgagee  refused  to  assign,  the  proceed- 
ings should  be  stayed." 

Neither  this  case,  nor  that  of  Robertson  v.  Norris,  is  at 
present  within  our  reach,  fully  reported.  But  they  seem  to 
justify  the  claim  made  by  plaintiff  to  relief.  The  facts  relied 
on,  as  evidence  of  the  purpose  of  defendant  to  aid,  by  a  sale 
under  her  mortgage,  those  concerned  against  complainant  in 
the  suit  of  Walker,  as  executor,  against  her  and  others,  to 
establish  unjustly  (as  she  avers)  a  lien  on  the  property,  are 
set  out  with  particularity.  So  are  those  which  show  how, 
being  embarrassed  by  that  suit,  and  hindered  from  raising 
money  by  a  second  mortgage,  complainant  procured  a  friend 
to  assist  her,  between  whom  and  defendant  it  was  agreed, 
that  he  would  pay  the  amount  of  the  mortgage  debt  to  de- 
fendant, and  she,  defendant,  should  transfer  the  mortgage 
and  debt  to  him ;  which  agreement  (it  is  alleged)  defendant 
afterward  refused  to  perform.  What  should  be  the  effect  of 
other  facts  in  the  case,  will  depend  upon  disclosures  to  be 
made  in  the  fuither  progress  of  the  cause.  Upon  the  bill  as 
Vol.  liXm. 


J"9.]  OF  ALABAMA.  477 

[Miller  v.  Irby's  Adm'r,] 

it  stands,  we  are  all  of  the  opinion,  that  the  injunction  shoald 
have  been  continued. 

Let  the  decree  of  the  chancellor  be  reversed,  and  an  order 
entered  that  the  injunction  be  reinstated,  and  continued 
until  the  further  order  of  the  chancellor,  after  answer  filed. 
The  cause  mast  be  remanded. 


Miller  v,  Irby's  Adm'r. 

Action  on  Promissory  Note,  by  Payee's  AdnUnistrcUor  against 
Maker's  Administrator. 

1.  Grant  of  administration  on  crediinr'a  estate,  to  debtor;  presumption  of  pay- 
ment— When  letters  testamentary,  or  of  admiuistration,  are  granted  to  a  debtor 
of  the  testator  or  intestate,  the  presumption  of  payment  at  once  arises,  and  the 
debt  is  extinguished  by  operation  of  law,  without  regard  to  the  duration  of  the 
administration,  or  the  solvency  of  the  debtor  so  appointed. 

2.  Grant  of  administnition  on  debtor's  estate,  to  creditor ;  right  of  retainer,  and 
extinguishment  of  d^ — When  letters  testamentary,  or  oi  administration,  on  the 
estate  of  a  deceased  debtor,  are  granted  to  a  creditor,  he  has  a  right  to  retain, 
out  of  the  assets  which  may  come  into  his  hands,  euough  to  pay  his  own  debt, 
in  preference  to  all  others  of  equal  degree  ;  and  if  sufficient  assets  come  to 
his  hands,  which  might  be  legally  applied  in  payment  of  such  debts,  his  re- 
tainer for  his  own  debt,  and  its  consequent  extinguishment,  are  conclusively 
presumed :  no  act  on  bis  part  is  necessary  to  effect  it,  nor  can  any  act  or 
laches  on  his  part  prevent  it 

3.  iSame  ,  extent  of  rigid  of  retainer.  — This  right  of  retainer,  with  its  legal 
consequences,  is  not  limited  to  debts  due  to  the  personal  representative  indi- 
vidually, but  also  includes  debts  due  to  him  as  trustee,  or  as  executor  or  ad- 
ministrator of  another  person. 

4.  Same;  as  affected  tnj  staiutory  proinsUms. — The  common-law  doctrine  of 
retainer,  as  above  siattsd,  is  not  repealed  by  statute  in  this  State,  unless  the 
insolvency  of  the  estate  of  the  deceased  debtor  intervenes  ;  but  it  is  modified 
by  the  changes  effected  by  statute,  as  to  the  title,  rights  and  duties  of  execu- 
tors and  administrators. 

5.  liighis  awl  powers  of  executor  or  atiTiunuttrator  over  pergonal  assets. — At 
common  law,  an  executor,  or  administrator,  was  regarded  as  the  absolute 
owner  of  all  the  personal  assets,  and,  as  an  incident  of  ownership,  had  un- 
limited power  to  dispose  of  tUem;  but,  under  our  statutes,  while  his  power  to 
di.spose  of  the  ehoses  in  action  is  unlimited,  he  can  not  dispose  of  the  visible, 
tangible  persotial  property,  except  b}'  an  order  of  sale  made  by  the  proper 
Probate  Court. 

6.  Slime;  right  of  retainer,  and  extinguishment  of  dAL — In  consequenceof 
this  statutory  change  in  the  rights  and  powers  of  an  executor  or  administrator 
over  the  personal  assets,  a  retainer  and  extinguishment  of  his  debt  will  not  be 
presumed  from  the  mere  pos-session  of  visible,  tangible  personal  property,  un- 
til after  the  lapse  of  a  reasonable  time,  within  which  it  might,  by  a  sale  under 
an  order  of  the  proper  court,  be  converted  into  money,  and  applied  in  payment 
of  debts;  but,  after  the  lapse  of  such  reasonable  time,  the  executor  or  admin- 
istrator can  claim  no  advanbige  from  his  own  negligence  and  laches,  and  the 
presumption  attaches,  althongh  he  did  not  in  fact  obtaiu  an  order  of  sale. ' 

7.  LiahUity  of  lands  for  dd>ls ;  right  of  retainer,  and  atinguishinent  of  debt 
The  decedent's  lands  are  charged  by  statute  with  the  payment  of   his  debts. 
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aud  may  be  sold  for  that  purpose,  under  an  order  of  the  Probate  Court,  grant- 
ed on  the  application  of  the  executor  or  administrator,  When  the  personal  as- 
sets are  insufficient;  aud  the  failure  to  exercise  this  statutory  powtjr,  in  a 
proper  case,  is  a  breach  of  duty  on  his  part,  from  which  result  the  same  con- 
sequences, as  to  the  retainer  and  presumed  extinguishment  of  his  debt,  as  from 
his  failure  to  obtain  an  order  for  the  sale  of  the  personal  property. 

8.  Same ;  when  retainer  and  extinguishment  will  be  presumed. — The  failure  of 
the  executor  or  administrator  to  exercise  these  statutory  powers, 'by  obtaining 
orders  of  sale  from  the  proper  court,  for  sach  length  ol  time  as  would  render 
him  chargeable  at  the  suit  of  other  creditors,  is  sutficient  to  raise  the  presump- 
tion of  the  extinguishment  of  his  own  debt. 

Appeal  from  the  Circuit  Court  of  Wilcox, 

Tried  before  the  Hon.  John  K.  Henry. 

This  action  was  brought  by  Joseph  N.  Miller,  as  admin- 
istrator de  bonis  non  of  the  estate  of  Elizabeth  E.  Irby,  de- 
ceased, against  Lucy  T.  Irby,  as  the  administratrix  de  bonis 
non  of  the  estate  of  Christopher  P.  Irby,  deceased ;  and  was 
commenced  on  the  18th  May,  1876.  The  action  was  founded 
on  a  promissory  note  for  $6,000,  executed  by  the  defendant's 
intestate,  payable  to  the  plaintiff's  intestate,  or  order,  one 
day  after  date,  with  interest  from  date  ;  which  was  dated,  at 
the  top,  March  16th,  and  at  the  bottom  January  1st,  1863  ; 
and  on  which  was  indorsed  a  credit,  signed  by  E.  E.  Irby,  in 
these  words :  "Received  on  the  within  note,  from  J.  E.  and 
W.  Irby,  administrators  of  est.  C.  P.  Irby,  five  hundred  dol- 
lars, Jan.  1,  1868." 

The  defendant  pleaded,  "in  short  by  consent" — 1st,  non 
assumpsit ;  2d,  payment ;  3d,  the  statute  of  limitations  of  six 
years ;  4th,  the  insolvency  of  her  intestate's  estate  ;  and,  5th, 
a  special  plea  as  follows  :  "And  for  a  further  plea,  in  short 
by  consent,  defendant  says,  actio  non,  &c.,  because  she  says 

that  defendant's  intestate  died  on  the ■  day  of  November, 

1867,  and  one  William  Irby  and  J.  E.  Irby  were  duly  ap- 
pointed and  qualified  as  his  administrators,  and  entered  upon 
the  duties  of  their  ofiice  ;  and  that  a  large  amount  of  assets 
came  into  their  hands,  belonging  to  the  estate  of  C.  P.  Irby, 
more  than  sufficient  to  satisfy  plaintiff's  demand,  and  all 
other  demands  against  his  estate  ;  that  afterwards,  about  the 
year  1870,  the  said  J.  E.  Irby  died,  and  on  the  10th  day  of 
November,  1870,  Elizabeth  Irby,  the  plaintiff's  intestate, 
also  died,  and  the  said  W.  Irby  was  also  appointed  the  ad- 
ministrator of  her  estate ;  and  that  while  the  said  W.  Irby 
was  such  administrator  of  both  estates,  the  estate  of  said  C. 
P.  Irby  was  solvent,  and  |said  W.  Irby  liad  money  assets  in 
his  hands  belonging  to  the  estate  of  C.  P.  Irby,  adequate  to 
the  satisfaction  of  the  demand  of  plaintiff's  intestate,  and 
which  he,  as  her  administrator,  might  lawfully  have  appro- 
priated, or  retained  in  extinguishment  or  payment  of  said  de- 
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mand ;  that  he  continued  to  be  the  administrator  of  both 
estates,  until  his  death,  which  occurred  in  November,  1875  ; 
the  estate  of  C.  P.  Irby,  from  the  time  of  W.  Irby's  ap- 
pointment as  administrator  thereof,  in  1867,  until  his  death 
in  1875,  being  administered  upon  as  a  solvent  estate,  the 
same  never  having  been  declared  insolvent.  Wherefore,  and 
by  reason  of  the  premises,  the  defendant  says,  that  the  plain- 
tiff's claim  was  and  is  extinguished  by  retainer  as  aforesaid, 
and  the  right  of  action  against  this  defendant  lost." 

The  fourth  plea  was  afterwards  withdrawn,  by  leave  of  the 
cdurt.  The  plaintiff  took  issue  on  the  first  and  second  pleas, 
replied  specially  to  the  third,  and  demurred  to  the  fifth, 
assigning  the  following  as  grounds  of  demurrer  :  1.  "Said 
plea  does  not  allege  that  said  W.  Irby  and  J.  E.  Irby,  after 
they  were  appointed  administrators  on  the  estate  of  C.  P. 
Irby,  deceased,  applied  any  of  the  proceeds  arising  from 
said  estate  to  the  payment  of  plaintiff's  demand."  2.  "Said 
plea  does  not  allege  that  said  W.  Irby,  at  any  time  while  he 
was  administrator  upon  the  estates  of  said  C.  P.  Irby  and 
Elizabeth  E.  Irby,  appropriated  or  retained  any  of  the 
money  assets  of  the  estate  of  said  C.  P.  Irby  in  extinguish- 
ment or  payment  of  plaintiff's  demand,  or  any  part  thereof ." 

3.  "Said  plea  does  not  allege  that  said  W.  Irby,  as  the  ad- 
ministrator of  said  Elizabeth  E.  Irby,  retained  or  appropria- 
ted any  money  assets  of  the  estate  of  C.  P.  Irby  in  his  hands 
to  pay  and  satisfy  plaintiff's  demand,  or  any  part  thereof." 

4.  "Said  plea  does  not  allege  that  plaintiff's  demand  has  ever 
been  paid  or  satisfied."  5.  "Said  plea  is,  in  law,  no  answer 
to  the  complaint."  6.  "Said  plea  nowhere  alleges  that  the 
estate  of  defendant's  intestate  was  insolvent."  The  court 
overruled  the  demurrer,  and  the  plaintiff  took  issue  on  the 
fifth  plea.  The  replication  to  the  third  plea  alleged  the  grant 
of  letters  of  administration  on  the  two  estates  of  C.  P.  Irby 
and  Elizabeth  E.  Irby  to  said  AV.  Irby,  and  that  while  he 
was  the  administrator  of  both  estates — to- wit,  from  the  16th 
November,  1870,  to  the  lOfch  May,  1875  —and  had  posses- 
sion of  the  note  now  sued  on,  there  was  no  person  who  could 
be  sued,  and  the  statute  of  limitations  was  suspended.  The 
court  sustained  a  demurrer  to  this  replication,  and  the  plain- 
tiff then  took  issue  on  the  third  plea  also. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
read  in  evidence  the  note  sued  on,  and  proved  the  indorse- 
ment on  it  of  a  partial  payment,  as  above  stated.  "It  was 
shown  in  evidence,  also,  by  the  plaintiff,  that  said  Elizabeth 
E.  Irby,  the  plaintiff's  intestate,  died  in  September,  1870, 
and  letters  of  administration  on  her  estate  were  issued  by 
the  Probate  Court  of  Wilcox  county,  on  the  16th  November, 
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1870,  to  Josiah  E.  Irby  and  William  Irby;  that  said  C.  P. 
Irby  died  in  November,  1867,  and  letters  of  administration 
upon  his  estate  were  issued  by  said  Probate  Court,  on  the 
12th  December,  1867,  to  said  Josiah  E.  and  William  Irby ; 
that  said  J.  E.  Irby  died  in  November,  1870,  and  letters  test- 
amentary on  his  estate  were  granted  by  said  Probate  Court, 
on  the  9th  January,  1871,  to  Charles  Irby  as  executor ;  that 
said  William  Irby  died  in  May,  1875,  and  letters  testament- 
ary on  his  estate  were  issued  on  the  7th  July,  lb75,  to  his 
widow ;  that  said  J.  E.  Irby  and  W.  Irby  continued  to  be 
joint  administrators  on  the  estate  of  said  Elizabeth  E,  Irby 
up  to  the  time  of  the  death  of  said  J.  E.  Irby,  and  after  his 
death  s^id  William  Irby  continued  to  be  the  surviving  ad- 
ministrator on  said  estate  up  to  the  time  of  his  death ;  that 
after  the  death  of  said  William  Irby,  the  plaintiff  in  this  suit, 
said  Joseph  N.  Miller,  became  the  administrator,  de  bonis 
non,  of  the  estate  of  said  Elizabeth  E.  Irby ;  that  said  J.  E. 
Irby  and  W.  Irby,  at  the  time  they  were  appointed  admin- 
istrators on  the  estate  of  said  Elizabeth  E.  Irby,  were  ad- 
ministrators of  said  C.  P.  Irby,  and  continued  to  be  admin- 
istrators on  both  of  said  estates  up  to  the  time  of  their 
respective  deaths,  as  above  stated.  The  defendant  offered 
in  evidence  to  the  jury  the  appraisement  of  the  estate  of  said 
C.  P.  Irby,  returned  to  the  Probate  Court  of  Wilcox  county, 
which  showed  the  appraised  value  of  said  estate  to  be 
$13,941,  besides  personal  property  set  apart  to  the  widow 
amounting  to  $944  50."  (This  appraisement  is  copied  into 
the  bill  of  exceptions,  and  shows  that  the  land  was  valued  at 
$9,000,  and  that  the  personal  property  consisted  of  mules, 
cattle,  plantation  implements,  &c.,  and  a  "lot  of  manufac- 
tured tobacco  and  merchandise,"  which  was  appraised  at 
$300.)  "This  was  all  the  evidence  offered  by  the  defendant. 
This  being  all  the  evidence,  and  there  being  no  dispute  about 
the  facts  of  the  case,  the  court  charged  the  jury,  that,  if  they 
believed  the  evidence,  they  must  find  for  the  defendant.  The 
plaintiff  excepted  to  this  charge,  and  requested  the  court,  in 
writing,  to  instruct  the  jury  that,  in  order  to  make  the  facts 
set  out  in  the  fifth  plea  a  defense  to  the  complaint,  it  must 
appear  that  said  William  Irby  had  in  his  hands,  as  admin- 
istrator of  0.  P.  Irby's  estate,  moneys  belonging  to  said 
estate,  during  the  time  he  was  the  administrator,  of  both  said 
estates  (namely,  C.  P.  Irby's  and  Elizabeth  E.  Irby's),  sufl5- 
cient  to  pay  the  amount  due  on  the  note  sued  on,  at  some 
time  while  said  William  Irby  was  administrator  upon  both 
estates.  The  court  refused  this  charge,  and  the  plaintiff 
excepted." 

The  rulings   of  the   court  on  the   pleadings,  the  charge 
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given,  and  the  refusal  of  the  charge  asked,  are  now  assigned 
as  error. 

S.  J.  CuMMiNO,  for  appellant. — 1.  There  is  no  pretense  in 
this  case  that  the  debt  has  been  paid  in  fact;  and  this  court 
has  said,  that  the  presumption  of  payment,  when  the  right 
to  demand  and  the  right  to  receive  co-exist  in  the  same  per- 
son, "like  all  other  presumptions,  should  be  indulged  in  fur- 
therance of  justice,  and  not  to  defeat  it." — Flinn  v.  Carter, 
59  Ala.  364.  But  the  record  does  not  show  a  state  of  facts 
which  authorizes  the  presumption  of  payment,  or.extinguish- 
ment.  No  act  of  the  pliintiff,'  or  of  his  intestate,  brought 
about  the  condition  of  facts  shown  by  the  pleadings.  The 
appointment  of  an  executor  is  the  act  of  the  party  himself, 
while  the  appointment  of  an  administrator  is  the  act  of  the 
law,  and  does  not  involve  the  same  consequences.  The  dis- 
tinction between  the  two,  as  applied  to  the  facts  of  this  case, 
is  an  important  one :  thp  former  appointment  extinguishes 
the  debt,  while  the  latter  only  suspends  it  during  the  contin- 
uance of  the  double  relation  in  the  same  person. — Dorchester 
V.  Webb,  Cro.  Car.  372;  Needham's  case,  8  Co.  Rep.  136; 
3  Rob.  Pr.  315. 

2.  The  fifth  plea  averred  that  money  assets,  sufficient  to 
pay  the  debt,  came  to  the  hands  of  the  administrator,  but 
the  proof  did  not  sustain  the  averment ;  and  the  charge  of 
the  court,  in  effect,  held  the  averment  unnecessary,  and  the 

Sroof  sufficient  without  that  fact. — Kimball  v.  Moody,  27  Ala. 
lep.  130. 

3.  The  suspension  of  the  right  of  action,  wliile  the  same 
person  holds  the  twofold  relation  of  debtor  and  creditor,  is 
a  doctrine  of  the  common  law,  and  is  entirely  outside  of  the 
statutes  of  limitation,  and  unaffected  by  them. — Authorities 
first  above  cited. 

Cochran  <fe  Dawson,  contra. — The  statute  of  limitations  was 
a  complete  defense  to  the  action.  Having  commenced  to 
run  in  the  life-time  of  plaintiff's  intestate,  it  continued  to 
run  until  the  bar  was  perfected. — Angell  on  Limitations, 
§§  196-7 ;  Broom's  Legal  Maxims,  609 ;  Lee  v.  Leachman, 
22  Ala.  455  ;  17  Ala.  291.  The  fact  that  the  same  person 
was  the  administrator  of  the  debtor  and  creditor  estates,  did 
not  suspend  the  running  of  the  statute. — Authorities  cited 
supra ;  also,  Diidkif  v.  Faulkner,  49  Ala.  148 ;  Dorchester  v. 
Webb,  Cro.  Car.  372. 

BRICKELL.  C.  J. — It  is,  in  this  court,  a  doctrine  which 
ought  to  be  regarded  as  familiar,   and   settled,   that  if  the 
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debtor  to  a  testator,  or  to  an  intestate,  takes  probate  of  the 
will,  and  qualifies  as  executor,  or  obtains  a  p;rant  of  admin- 
istration, the  debt  is  extinguished.  Incapable  of  suing  him- 
self ;  devesting  the  contract  of  parties,  an  essential  element 
to  its  origin  and  continuance ;  converting  the  debt,  for  all 
practical  purposes,  from  a  chose  (or  thing)  in  action,  into  a 
chose  (or  thing)  in  possession ;  by  operation  of  law,  the 
equivalent  of  a  judgment  and  execution  against  himself,  sat- 
isfaction of  which  it  is  his  duty,  legal  and  moral,  to  make  ; 
voluntarily  taking  upon  himself  the  right  and  duty  to  de- 
mand and  receive,  and  the  existing  obligation  of  paying  and 
discharging  resting  upon  him ;  it  is  the  just,  natural,  logical, 
legal  consequence  of  his  voluntary  act,  that  the  debt,  he  is 
in  his  fiduciary  capacity  bound  to  demand  and  receive,  and  ' 
which  he  is  under  legal  and  moral  obligation  to  pay  and 
discharge,  should  be  presumed  conclusively  paid  and  dis- 
charged.— Hampton  v.  Shehan,  7  Ala.  298  ;  Purdom  v.  Tip- 
ton, 9  Ala.  914 ;  Whitloch  v.  Whitlock,  25  Ala.  543 ;  RogJand 
V.  Of/MoMw,  36  Ala.  606 ;  Whitworth  v.  Oliver,  39  Ala.  "286; 
Semvell  v.  Buckley,  54  Ala.  592.  The  duration  of  his  admin- 
istration is  not  important.  The  instant  the  dual  obligation, 
duty  and  capacity  a,re  created  by  his  voluntary  act,  the  pre- 
sumption the  law  raises,  of  necessity  obtains.  In  RagJand,  v. 
Calhoun,  supra,  it  was  said  by  this  court ;  "  Where  a  debt 
and  credit — a  right  to  demand,  and  an  obligation  to  p&y — 
coexist,  even  for  a  moment,  in  tlie  same  person,  the  debt  is 
extinguished  by  the  presumption  of  payment." 

If  William  and  J.  E.  Irby,  at  the  time  of  their  appoint- 
ment as  administrators  of  EHzabeth  E.  Irby,  had  been  in- 
debted to  their  intestate,  under  the  operation  of  this  princi- 
ple, such  indebtedness  would  have  been  extinguished.  With- 
out regard  to  their  solvency,  it  would  have  been  converted 
into  assets — money  in  their  possession,  which  they  would 
have  been  under  the  duty  of  accounting  for,  and  applying  in 
the  due  course  of  administration. — Simmons  v.  Gidhendge,  13 
Yesey,  264 ;  Windrop  v.  Bass,  12  Mass.  199  ;  Bigeloio  v.  Bige-' 
hw,  4  Ohio,  ]  38  ;  Prentice  v.  Dehon,  10  Allen,  353.  In  Sim- 
mons  V.  Gutheridge,  supra,  it  was  said  by  the  Lord  Chancel- 
lor :  "  A  debt  due  by  the  executor,  to  the  estate  of  the  testa- 
tor, is  assets,  for  the  same  plain  reason  upon  which  an  exec^ 
utor  who  is  a  creditor  may  retain :  that  he  cannot  sue 
himself." 

An  executor  does  not,  in  this  State,  have  the  right  of  in- 
termeddling, taking  control  of,  and  disposing  of  the  assets, 
before  probate  of  the  will.  It  is  only  in  a  qualified  sense 
that  it  may  be  said  his  authority  is  derived  from  the  will. 
The  probate  of  the  will,  and  the  grant  of  letters  testamentary, 
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are  indispensable  to  his  rightfnl  custody  and  control  of  the 
assets,  and  to  his  exercise  of  the  powers  the  will  may  con- 
fer, or  of  his  authority  under  the  law.  A  grant  of  adminis- 
tration is,  of  course,  the  source  of  the  duty  and  authority  of 
an  administrator.  Letters  testamentary,  or  letters  of  admin- 
istration, clothe  the  executor,  or  the  administrator,  with  the 
full  legal  title  to  all  personal  assets,  and  the  right  to  pursue 
all  legal  remedies,  which  the  testator  or  intestate,  if  living, 
could  pursue  for  the  reduction  into  possession  of  things  lying 
in  action. 

Hetainer  is  a  remedy  by  mere  operation  of  law,  and  is  thus 
explained  and  defined  by  Blackstone  :  "  If  a  person,  indebted 
to  another,  makes  his  creditor,  or  debtee,  his  executor ;  or,  if 
such  a  creditor  obtains  letters  of  administration  to  his  debtor; 
in  these  cases,  the  law  gives  him  a  remedy  for  his  debt,  by 
allowing  him  to  retain  so  much  as  will  pay  himself,  before 
any  other  creditors  whose  debts  are  of  equal  degree.  This 
is  a  remedy  by  the  mere  act  of  the  law,  and  grounded  upon 
this  reason  :  that  the  executor  cannot,  without  an  apparent 
absurdity,  commence  a  suit  against  himself,  as  a  representa- 
tive of  the  deceased,  to  recover  that  which  is  due  to  him  in 
his  own  private  capacity ;  but,  having  the  whole  personal 
estate  in  his  hands,  so  much  as  is  suflScient  to  answer  his 
own  demand  is,  by  operation  of  law,  applied  to  that  partic- 
ular purpose."— 3  Black.  18.  To  constitute  a  retainer,  and, 
of  consequence,  a  satisfaction  and  extinguishment  of  the 
debt,  Miere  was  no  act  to  be  done  by  the  executor  or  admin- 
istrator— no  discretion,  or  volition,  to  be  exercised  by  him  ; 
no  election  whether  he  would  retain  or  not.  The  moment 
assets  came  to  his  possession,  which,  in  the  due  course  of 
administration,  were  and  could  be  legally  applied  to  the  pay- 
ment of  the  debt,  the  law,  of  its  own  force,  made  the  appli- 
cation.— Smith  V.  Watkins,  8  Humph.  34L 

At  the  common  law,  the  executor,  or  administrator,  was 
regarded  as  the  absolute  owner  of  the  pei*sonal  assets,  and 
an  unlimited  power  of  disposition  was  an  incident  of  the 
ownership.  In  Woodivard  v.  Lord  Darsy  (Plowden,  185  a), 
the  reason  of  the  doctrine,  that  possession  of  assets  oper- 
ates an  extinguishment  of  the  debt,  is  said  to  be,  "because, 
in  judgment  of  law,  he  is  satisfied  before  ;  for,  if  the  execu- 
tor has  as  much  goods  in  his  hands  as  his  own  debt  amounts 
to,  the  propert}'  of  those  goods  is  altered,  and  vested  in  him- 
self— that  is,  he  has  them  as  his  own  proper  goods,  in  satis- 
faction of  his  debt,  and  not  as  executor ;  so  that  there  is  a 
transmutation  of  property  by  operation  of  law." 

In  Wnnkford  v.  Wankford,  1  Salk.  305.  Holt,  C.  J.  said  : 
"  If  the  executor  of  the  obligee  is  made  executor  to  one  of 
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the  obligors,  and  has  assets  of  the  obligor,  the  debt  is  extinct, 
and  the  executor  cannot  sue  the  other  obligor;  for  the  hav- 
ing assets  amounts  to  payment."  So,  in  Fryer  v.  Gildridge 
(Hobart,  10  a),  it  was  held,  that  if  the  same  person  be  exec- 
utor of  the  obligor  and  obligee,  and  there  be  sufficient  assets 
of  the  obligor,  the  debt  is  presently  satisfied,  by  way  of  re- 
tainer. The  surer  reason  for  the  doctrine,  and  that  which 
prevented  a  revival  of  the  cause  of  action,  it  was  said,  was 
that,  "  when  the  obligor  made  the  executrix  of  the  obligee 
his  executrix,  and  left  assets,  the  debt  was  presently  satis- 
fied, by  way  of  retainer,  and,  consequently,  no  new  action 
can  be  had  for  the  debt." 

When  there  are  assets  in  the  possession  of  the  personal 
representative,  which  are  legally  applicable  to  the  payment 
of  the  debt,  the  doctrine  of  the  common  law  seems  well  set- 
tled— the  debt  due  him  is  paid.  No  laches  in  making  the  appli- 
cation, no  indiscretion  in  parting  with  the  assets,  can  avoid 
the  result.  The  law  works  out  the  result,  and  it  is  not  in 
the  discretion  of  the  personal  representative  to  keep  alive 
and  continue  the  debt,  or  by  any  subsequent  act  to  revive  it. 
Smith  V.  Watkins,  supra;  CJiaffin  v.  House,  4  Dev.  (Law)  103  ; 
Eeichelherger  v.  Morris,  9  Watts,  42  ;  Thomas  v.  Thompson,  2 
Johns.  471.  It  is,  however,  the  possession  of  assets  which 
may  be  rightfully  retained,  that  works  the  extinguishment 
of  the  debt. — Hall  v.  Pratt,  5  Ohio,  82.  For,  as  was  said  in 
Wankford  v.  Wankford,  supra,  if  the  personal  representative 
has  no  assets,  "  then  he  is  not  the  person  that  ought  to  pay, 
though  he  is  the  person  that  is  to  receive." 

The  right  of  retainer,  and  its  consequences,  are  not  lim- 
ited to  debts  due  the  personal  representative  individually- 
It  extends  to  debts  due  him  as  trustee. — 2  Williams  Ex'rs, 
938.  And  when  the  same  person  is  the  personal  represent- 
ative of  both  creditor  and  debtor,  he  may  retain  out  of  the 
assets  of  which  he  is  possessed  as  the  representative  of  the 
debtor,  to  satisfy  the. debt  due  him  as  representative  of  the 
creditor. — 2  Williams  Ex'rs,  948 ;  1  Lomax  on  Ex'rs,  650 ; 
Toller  on  Ex'rs,  295 ;  Thompson  v.  Cooper,  1  Call,  86 ; 
Thomas  v.  Thompson,  2  Johns.  471 ;  Hosack  v.  Rogers,  6 
Paige,  415  ;  Morrow  v.  Peyton,  8  Leigh,  54. 

Unless  the  insolvency  of  the  estate  of  the  testator,  or  in- 
testate, Avho  may  be  indebted,  interveijes,  we  cannot  see  that, 
by  our  legislation,  this  doctrine  of  the  common  law  is  re- 
pealed. It  is  subject  to  modification,  because  of  the  changes 
of  the  common  law.  as  to  the  title,  rights,  and  duties  of  ex- 
ecutors or  administrators,  which  our  statutes  have  Avrought. 
While  the  personal  representative  has  the  same  title  to  the 
personal  assets  that  he  had  at  common  law,  he  has  not  the 
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unqnalified  power  of  disposition  of  such  as  are  not  choses 
in  action.  Visible,  tangible,  personal  property,  the  subject 
of  sale,  he  cannot  dispose  of  otherwise  than  by  sale  made 
under  an  order  of  the  Court  of  Probate,  or  the  decree  of 
some  other  court  of  competent  jurisdiction  ;  and,  with  one  or 
two  exceptions,  the  sale  must  be  at  public  outcry.  Any  pri- 
vate sale,  or  other  disposition  of  such  property,  is  void — a 
devcuitavif.—l  Brick.  Dig.  932,  §§26G,  274-77;  Waring  v. 
Leims,  53  Ala,  630.  The  mere  possession  of  personal  prop- 
erty, of  tbat  kind  which  he  cannot  apply  to  the  payment  of 
the  debt  due  him,  or  of  any  otiier  debt  of  the  decedent,  will 
not,  of  itself,  extinguish,  or  work  a  presumption  of  payment 
of  his  debt.  The  reason  of  the  rule  ceases,  and  the  right 
upon  which  it  is  founded  does  uot  exist.  Being  under  the 
duty  and  obligation  of  paying,  and  also  under  the  duty  of 
receiving  and  demanding,  it  is  only  when  he  has  assets  which 
he  can  and  ought  to  appropriate,  that  the  law  considers  them 
applied,  and  the  debt  extinguished.  Having  no  right  to  take 
and  appropriate  such  assets  — his  only  duty  being  to  convert 
them  into  money  for  the  payment  of  debts — the  debt  will 
not  be  presumed  paid,  until,  from  the  lapse  of  time,  the  fail- 
ure to  convert  them  into  money,  and  make  the  application, 
can  justly  be  attributed  to  his  negligence  and  misconduct. 
Of  such  negligence  and  misconduct  he  can  claim  no  advan- 
tage— no  absolution  from  the  presumption  which  would 
attach,  if  he  had  been  diligent. — KimhaU  v.  Moody,  27  Ala.  130. 
The  whole  property  of  a  decedent  (saving  exemptions), 
real  and  personal,  is  charged  with  the  payment  of  his  debts, 
and  must  be  sold  for  that  purpose.  — Code  of  1876,  §  2429. 
When  the  personal  assets  are  insufficient  for  the  payment  of 
debts,  the  lands  must  be  sold,  and  the  proceeds  of  sale 
applied  to  their  payment.  It  is  only  through  an  order  of  the 
Court  of  Probate,  made  upon  the  application  of  the  personal 
representative,  that  a  sale  of  the  lands  can  be  made.  The 
personal  representative  has  the  power,  and  it  is  his  dutv,  to 
rent  the  lands.  These  statutory  provisions  have  not  Ijeen 
construed  as  altering  or  preventing  the  descent  of  lands,  or 
us  intercepting  the  estate  of  the  devisees.  As  at  common 
law,  the  heir  takes  by  descent,  or  the  devisee  by  the  devise, 
immediately  on  the  death  of  the  ancestor,  or  devisor.  There 
is  no  chasm,  in  which  the  title  is  in  abeyance.  The  personal 
representative  has  a  statutory  power,  from  which  results  a 
corresponding  duty,  that  he  may  exercise ;  but  he  has  no 
estate  in  the  lauds ;  and  until  the  power  is  exercised,  the 
heir  or  devisee  is  in  as  he  was  at  common  law.  The  lands 
are  assets,  only  through  an  exercise  of  the  power. — Anderson 
V,  McGmvnn,  42  Ala.  280.     Yet,  a  waqt  of  diligence  in  exer- 


486  SUPREME  COURT  [D«c.  Term, 

[Miller  v.   Irby's  Adm'r.] 

cising  the  power  will  involve  the  personal  representative  in 
responsibility.  There  is  no  discretion,  no  volition,  commit- 
ted to  him.  Subjecting  the  lands  to  the  payment  of  debts, 
is  a  duty  he  is  bound  to  perform  ;  not  distinguishable  from 
the  duty  of  reducing  the  personal  property  which  is  the  sub- 
ject of  sale,  to  money,  or  the  chdses  in  action,  to  choses  in 
possession.  The  power  of  renting,  the  power  of  sale,  in- 
volves the  duty ;  and  for  a  loss  resulting  from  neglect  of  this 
duty,  he  must  be  chargeable  with  the  consequences,  as  he  is 
with  the  injurious  consequences  resulting  from  the  neglect 
of  any  othei  duty. — Pearson  v.  Darrington,  32  Ala.  227 ; 
James  v.  Faulk,  54  Ala.  184. 

A  debt  due  to  him  individually,  or  a  debt  due  to  him  as 
trustee,  or  a  debt  due  to  him  as  the  personal  representative 
of  another,  would  not  be  extinguished,  merely  because  there 
were  lands  subject  to  its  payment,  which  he  could,  by  pur- 
suing and  exercising  the  statutory  power,  have  reduced  to 
money  he  must  have  appropriated  to  its  payment.  But,  if 
there  is  negligence  in  the  exercise  of  the  power,  rendering 
him  liable  to  creditors,  which  would  make  him  answerable 
for  the  debt,  if  a  stranger  had  the  autbority,  and  was  under 
the  duty  of  demanding  and  receiving ;  can  the  presumption 
of  payment  and  extinguishment  be  repelled  ?  If  it  can,  by 
his  negligence,  the  debt  is  kept  alive  and  continued,  which 
he  has  not  the  power  and  capacity  of  doing  by  positive 
action ;  and  is  effected,  if  effected  at  all,  only  by  his  mere 
inaction  and  dereliction  of  duty.  When  the  debt  is^  due  to 
him  as  trustee,  or  in  the  capacity  of  personal  representative 
of  the  creditor  of  his  testator  or  intestate,  he  would  be 
chargeable  witii  it,  in  favor  of  creditors,  legatees,  or  next  of 
kin,  having  the  beneficial  interest,  and  to  whom  he  stands  in 
the  relation  of  trustee.  The  mere  negligence  of  the  personal 
representative,  his  folly  or  indiscretion,  can  not,  nor  can  his 
immediate  direct  action,  prevent  the  extinguishment  of  the 
debt,  when  there  are  assets  which,  by  the  fair  and  just  per- 
formance of  his  duty,  he  could  legally  appropriate  to  the 
payment  of  the  debt.  If  he  paid  the  debt  from  his  own 
means,  there  can  be  no  doubt  he  would,  from  the  proceeds 
of  the  sale  of  the  land,  be  allowed  to  retain  for  his  indem- 
nity.— Livingston  v.  Neiokirk,  3  Johns.  Ch.  312.  And  if  he  is 
charged  with  the  debt,  because  of  his  negligence,  on  the  set- 
tlement of  his  administration  of  the  estate  of  the  creditor,  he 
must  be  credited  with  it  on  a  settlement  of  his  administra- 
tion of  the  debtor  ;  and  if  he  is  not  otherwise  in  default,  for 
the  balance  due  him  on  the  latter  settlement,  the  lands  can 
be  made  liable. 

The  intestate  of  the  appellant,  the  creditor  of  the  intestate 
Vol,  Lxni, 
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of  the  appellee,  died  in  September,  1870,  and  administration 
of  her  estate  was,  on  the  lOth  November,  1870,  committed  to 
J.  E.  and  William  Irby,  who  were  then,  and  had  been  since  the 
12th  December,  1867,  administrators  of  the  estate  of  the 
,  intestate  of  the  appellee.  Property,  real  and  personal,  of  the 
estate  of  the  debtor,  had  come  to  their  possession,  which  the 
law  subjected  to  liability  for  the  payment  of  the  debts,  and 
required  should  by  sale  be  converted  into  money  for  that 
purpose.  The  value  of  this  property,  as  appraised  (and  the 
appraisement  is  not  controverted),  exceeded  the  amount  of 
the  debt  due  the  intestate  of  the  appellant.  What  disposi- 
tion has  been  made  of  this  property,  real  or  personal,  is  a 
fact  in  reference  to  which  the  record  is  silent.  By  sale,  it 
may  have  been  converted  into  money,  which  the  law,  by  its 
own  operation,  would  have  appropriated,  without  the  act  or 
volition  of  the  personal  representative,  forever  extinguishing 
the  demand  and  debt  due  the  intestate  of  the  appellee. 
True,  J.  E.  Irby  died  soon  after  he  became  administrator  of 
the  estate  of  the  appellant.  But,  for  near  three  years  he 
had  been,  with  William,  joint  administrator  of  the  estate  of 
the  debtor,  having  ample  time  and  opportunity  to  reduce  the 
assets,  real  and  personal,  to  money,  as  it  was  his  duty  to  do, 
and  apply  th«  money  to  the  payment  of  debts.  His  death 
caused  no  interruption  or  vacancy  in  the  administration  of 
either  estate.  The  survivor,  William,  was  required  to  com- 
plete each  administration. — Code  of  1876,  §  2413.  And 
administration  continued  with  him,  until  his  death  in  May, 
1875. 

There  was,  then,  a  period  of  near  five  years,  during  which 
the  administration  of  both  estates,  that  of  the  creditor,  and 
that  of  the  debtor,  was  united  in  the  same  person.  In  the 
one  capacity,  it  was  his  duty  to  demand  and  receive ;  in  the 
other,  it  was  his  duty,  so  far  as  he  had  assets  legally  charge- 
able, to  pay  and  satisfy.  There  was  no  deficiency  of  assets, 
and  he  was  chargeable  with  the  debt  as  money  in  his  capaci^ 
ty  of  administrator  of  the  estate  of  the  creditor,  and  entitled 
to  a  credit  for  it  when  so  charged,  in  his  capacity  of  admin- 
istrator of  the  debtor.  Unless  negligence,  delinquency  in  the 
discharge  of  trusts,  violation  of  diity,  is  presumed,  the  pre- 
sumption of  payment  and  extinguishment  must  be  indulged. 
For  all  purposes,  the  debt  is  extinguished,  and  as  to  all  per- 
sons. Changes  in  the  administration  can  not  revive  it.  As 
we  have  seen,  in  obedience  to  the  settled  doctrine  of  this 
court,  if  the  debt  had  been  due  from  the  administrators 
individually,  it  would  have  been  extinguished,  eo  insfanfi  their 
appointment  and  qualification.  The  only  distinction  which 
can  be  made,  when  the  debt  is  due  from  tUem  in  a  represent- 
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ative  capacity,  depends  upon  the  sufficiency  of  assets  which 
they  may  receive,  and  which  they  can  rightfully  appropriate 
to  its  payment.  Assets  which  can  be  applied,  only  after 
they  have  been  converted  into  money,  are  not  immediately 
appropriated  to  the  extinguishment  of  the  debt.  But,  when 
the  period  during  which  debts  should  have  been  paid,  by  the 
appropriajiion  of  the  assets  in  the  mode  prescribed  by  law, 
has  passed — when  only  gross  negligence  can  have  prevented 
the  appropriation — when  the  representative  stands  charge- 
able with  the  debt  as  money, — it  must  be  regarded  as  extin- 
guished. It  results,  therefore,  that  the  demand  on  which 
the  suit  is  founded  must  be  considered  as  extinguished, — 
Kimball  v.  Moody,  27  Ala.  130. 

This  conclusion  compels  an  affirmance  of  the  judgment, 
without  the  decision  of  the  other  question  which  has  been 
discussed. 


Hinton  v.  Citizens'  Mutual  Insurance 
Company. 

Bill  in  Equity  for  Reformation  and  Foreclosure  of  Mortgage. 

1.  Decree  against  non-resident,  on  publication;  petition  to  set  aside. — "When  a 
decree  in  chancery  against  a  non-resideut  defendant,  rendered  on  publication 
only,  without  personal  service  or  appearance,  is  set  aside  on  his  petition,  and 
he  is  let  in  to  defend,  the  petition  has  accomplished  its  purpose,  and  the  cause 
stands  as  if  such  decree  had  never  been  rendered;  consequently,  it  is  not  a 
material  question  afterwards,  whether  he  had  notice  of  the  pendency  of  the 
suit  or  not. 

2.  Notice  to  agent ;  when  not  binding  on  principal. — Notice  to  an  auctioneer, 
employed  to  make  a  sale  of  lands,  of  the  pendency  of  a  siiit  af^ainst  his  princi- 
pal respecting  the  property,  does  not  operate  as  notice  to  his  principal,  being 
outside  the  scope  of  his  powers  and  duties. 

3.  Amend^nent  of  bill,  or  answer  ;  when  refused  in  vacation.— Tlhe  allowance 
of  an  amendment  to  tlie  bill  or  answer,  to  meet  any  state  ot  the  evidence 
which  will  sustain  the  claim  or  defense  set  up,  is  matter  of  right  ia  the  party 
asking  it,  and  not  matter  of  discretion  with  the  court  (Code,  §  3790);  but, 
when  the  application  to  amend  is  made  in  vacation,  without  notice  to  the  ad- 
verse party,  it  may  be  refused  for  that  reason. 

4.  Reformation  of  xoritten  instrument;  when  decreed. — .\  court  of  equit}' will 
reform  a  written  instrument,  on  the  ground  of  mistake,  only  on  clear  and  sat- 
isfactory evidence  of  the  mistake  as  alleged  :  in  the  absence  of  such  evidence, 
the  writing  remains  the  sole  expositor  of  the  agreement  of  the  parties. 

Apphal  from  the  Chancery  Court  of  Sumter. 
Heard  before  the  Hon.  A.  W.  Dillard. 
The  bill  in  this  case  was  filed  on  the  22d  March,  1876,  by 
the  "Citizens  Mutual   Insurance  Company,"  a  corporation 

Voh.  LXIII. 
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chartered  tinder  the  laws  of  this  State,  and  located  in  the 
city  of  Mobile ;  and  sought  to  reform  and  foreclose  a  mort- 
gage executed  to  said  company,  or  to  its  secretary  for  its 
benefit,  by  the  partners  composing  the  firm  of  G.  A.  Brown 
&  Sons.  The  mortgage  was  dated  the  25th  March,  1875 ; 
purported  to  secure  the  payment  of  a  promissory  note  for 
$2,423.90,  of  even  date  with  the  mortgage,  and  payable  on  the 
1st  January,  1876 ;  and  conveyed  a  tract  of  land,  which  was 
therein  described  as  follows  :  "All  that  tract  of  land,  lying 
and  being  in  Sumter  county,  Alabama,  known  as  the  'Knight 
place,'  and  numbered  as  follows  :  all  of  the  north  half  of  sec- 
tion thirty-three  (33),  township  twenty  (20),  range  one  (1) 
west,  which  lies  south  of  the  Martin's  Ferry  road  ;  and  the 
south-east  quarter  of  section  four  (4),  township  nineteen  (19), 
range  one  (1)  west ;  said  to  contain  five  hundred  and  twenty- 
nine  (529)  acres,  more  or  less."  The  note  was  made  paya- 
ble to  "S.  W.  Allen,  sect.  C.  I.  Co.";  and  the  mortgage  reci- 
ted that  it  was  payable  to  "S.  W.  Allen,  sect,  of  Mobile  Mu- 
tual Insurance  Company,"  and  conveyed  the  lands  to  "S.  W. 
Allen,  sect.";  but  the  bill  alleged  that  Allen  was  the  com- 
plainant's secretary,  that  the  indebtedness  was  due  to  the 
complainant,  and  that  the  mortgage  was  intended  to  con- 
vey the  lands  to  it,  or  for  its  benefit,  and  that  these  mistakes 
were  caused  by  inadvertence  on  the  part  of  said  Allen,  who 
had  died  before  the  filing  of  the  bill.  The  bill  alleged, 
also,  that  there  was  a  mistake  in  the  description  of  the  lands 
intended  to  be  conveyed ;  that  the  intention  was  to  convey 
the  entire  tract  of  land  known  as  the  "Knight  place";  and 
that  the  following  portions  of  the  tract  were,  by  mistake, 
omitted  in  giving  the  numbers,  to-wit :  "the  south-east  quar- 
ter of  said  section  thirty-three  (33),  and  the  north-east  quar- 
ter of  said  section  four  (4)." 

The  partners  composing  the  firm  of  G.  A.  Brown  &  Sons, 
the  executrix  and  sole  devisee  of  S.  W.  Allen,  deceased, 
Geo.  W.  Bates,  and  George  W.  Hinton,  were  made  defend- 
ants to  the  bill ;  said  Bates  being  joined,  under  an  averment 
that  he  was  in  possession  of  the  lands  ;  and  Hinton,  because 
he  claimed  to  hold  a  mortgage  on  the  lands,  dated  the  same 
day  with  the  complainant's  mortgage,  and  purporting  to  be 
given  to  secure  a  debt  due  to  him  from  said  Brown  &  Sons  ; 
and  the  bill  alleged  that  the  complainant's  mortgage  was  en- 
titled to  priority  over  Hinton's  mortgage,  because  it  was  first 
recorded,  and  complainant  had  no  notice  of  Hinton's.  The 
partners  composing  the  firm  of  Brown  <fe  Sons,  and  Hinton, 
were  non-residents,  and  publication  was  prayed  and  duly  made 
against  them  as  non-residents ;  and  a  decree  jy^o  con/esso,  on 
proof  of  publication,  was  duly  entered  against  them  in  term 
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time,  before  the  chancellor.  At  the  same  term  (May,  1876), 
the  cause  being  submitted  for  final  decree,  on  the  bill  and  ex- 
hibits, and  decrees  pro  confesso,  the  chancellor  rendered  a  de- 
cree for  the  complainant ;  ascertaining  by  calculation  the 
amount  due  on  the  complainant's  mortgage,  and  ordering  a, 
sale  of  the  lands  by  the  register ;  and  also  requiring  the  com- 
plainant to  execute  a  bond,  as  prescribed  by  the  statute 
(Code,  §  383 1),  before  having  execution  of  the  decree. 

In  November,  1876,  Hinton  filed  his  petition,  asking  to 
have  the  decree  set  aside,  and  to  be  allowed  to  file  an 
answer ;  alleging  that  he  had  no  notice  of  the  pendency  of 
the  suit,  until  about  the  26th  September,  1876.  The  chan- 
cellor thereupon  set  aside  the  decree,  and  allowed  an  answer 
to  be  filed  by  Hinton,  on  payment  of  costs.  In  his  answer 
so  filed,  which  was  under  oath,  Hinton  set  up  his  mortgage, 
and  claimed  under  it  a  priority  and  preference  over  the  com- 
plainant's mortgage  ;  alleging  that,  though  it  was  dated  the 
25th  March,  it  was  in  fact  executed,  delivered,  and  acknowl- 
edged on  the  24th,  and  that  the  25th  was  inserted  by  mistake. 
As  to  the  consideration  on  which  his  mortgage  was  founded, 
the  answer  contained  the  following  allegations :  "Prior  to 
the  execution  and  delivery  of  said  mortgage,  said  G.  A. 
Brown  &  Sons  were  engaged  in  the  cotton  commission  busi- 
ness in  Mobile,  Alabama ;  and  respondent  sent  to  them  a 
large  number  of  bales  of  cotton,  for  sale  on  his  account. 
Said  cotton  was  sold  by  them  in  the  usual  course  of  trade 
and  business,  but  they  failed  to  pay  over  the  proceeds  of  sale 
to  respondent ;  and  he  went  to  Mobile,  and  the  best  settle- 
ment he  could  get,  for  his  money  in  their  hands,  was  their 
note  and  mortgage  for  the  balance  of  the  proceeds  of  this 
sale.  This  is  the  consideration  for  said  mortgage."  In  the 
petition  to  set  aside  the  decree,  the  consideration  was  thus 
stated  :  "Prior  to  the  24th  March,  1875,  said  G.  A.  Brown 
<fe  Sons  were  engaged  in  the  cotton  and  commission  business 
in  Mobile,  Alabama ;  and  your  petitioner  sent  to  them  a 
large  number  of  bales  of  cotton,  for  sale  on  his  account. 
Said  cotton  was  sold,  in  the  usual  course  of  trade  and  busi- 
ness, by  said  Brown  &  Sons,  but  they  failed  to  make  returns, 
as  was  their  duty  to  do ;  and  your  petitioner  went  to  Mobile, 
and  obtained  from  them  part  of  the  proceeds  of  sale  of  his 
cotton  and  obtained  a  mortgage  for  the  balance  on  the  lands 
decreed  to  be  sold  in  this  case."  The  answer  and  petition 
alleged,  also,  that  on  the  17th  April,  1876,  the  mortgage  debt 
not  being  paid  at  maturity,  Hinton  caused  the  lands  to  be 
sold,  under  a  power  of  sale  contained  in  his  mortgage ;  at 
which  sale,  one  George  Stoutz  became  the  purchaser,  for 
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about  the  amount  of  the  mortgage  debt,  and  afterwards 
conveyed  to  Hinton. 

The  complainant's  mortgage  was  recorded  on  the  29th 
March,  and  H  in  ton's  on  the  11th  May,  1875.  Each  party 
insisted  that  the  other's  mortgage  was  given  for  an  ante- 
cedent indebtedness,  and  not  for  a  debt  or  liability  presently 
created  or  assumed  ;  and  each  claimed  priority  for  his  mort- 
gage. Hinton  also  denied  the  alleged  mistake  in  the  com- 
plainant's mortgage,  and  alleged  that  the  complainant,  or 
said  S.  W.  Alleu,  its  secretary,  was  informed  by  Brown  & 
Sons  of  the  prior  execution  of  his  mortgage  at  the  time  the 
complainant  s  mortgage  was  given.  No  testimony  was  takea 
by  the  complainant,  to  prove  the  alleged  mistake  in  the  de- 
scription of  the  lands  conveyed  by  its  mortgage.  The  de- 
fenaant  took  the  deposition  of  Thomas  Le  Baron,  of  Mobile, 
an  auctioneer,  by  whom  the  sale  under  Hinton's  mortgage 
was  made  in  April,  1876 ;  and  who  testified,  in  answer  to 
cross-interrogatories  filed  by  the  complainant,  that  at  that 
sale  the  complainant's  solicitors  gave  public  notice  of  the 
pendency  of  this  suifr,  and  of  the  fact  that  Hinton  was  a  party 
to  it.  The  defendant  also  took  the  deposition  of  G.  A.  Brown, 
one  of  the  partners  of  said  firm,  who  testified  to  the  date, 
execution,  &.C.,  of  Hinton's  mortgage,  and  stated  its  consid- 
eration thus  :  "The  consideration  of  said  mortgage  was  not 
sales  as  commission-merchants  by  G.  A,  Brown  &  Sons,  but 
was  in  consideration  of  fifteen  bales  of  cotton  loaned  to  G. 
A.  Brown,  jr.,  as  a  private  matter,  and  the  amount  assumed 
by  the  firm  of  G.  A.  Brown  &  Sons." 

After  the  testimony  was  in,  the  complainant  submitted  a 
motion  to  strike  Hinton's  answer  from  the  files,  and  to  ren- 
der a  decree  final  against  him ;  because  his  petition  and 
answer  both  denied  that  he  had  any  notice  of  the  pendency 
of  the  suit,  while  the  depositions  of  Le  Baron  and  Stoutz 
showed  that  said  Le  Baron,  while  making  the  sale  under  his 
mortgage  as  his  agent,  was  notified  of  the  suit.  At  the  June 
term,  1877,  the  cause  was  submitted  to  the  chancellor  for 
final  decree,  on  pleadings  and  proof,  and  on  the  motion  to 
strike  the  answer  from  the  files  ;  and  was  reserved  for  con- 
sideration in  vacation.  In  vacation  afterwards,  while  the 
cause  was  still  in  the  hands  of  the  chancellor,  Hinton  applied 
to  the  register  for  leave  to  amend  his  answer,  by  striking 
out  the  allegations  as  to  the  consideration  of  his  mortgage, 
and  making  its  averments  correspond  with  the  testimony  of 
G.  A.  Brown,  above  stated  ;  but  the  register  declined  to  act 
upon  the  application,  and  forwarded  it  to  the  chancellor. 
The  chancellor  overruled  and  refused  the  application  to 
amend,  because  (with  other  reasons)  no  notice  of  it  had  been 
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given ;  and  he  proceeded  to  render  a  final  decree  for  tbe 
complainant,  holding — 1st,  that  the  notice  to  Le  Baron,  the 
auctioneer,  charged  Hinton  with  notice  of  the  pendency  of 
this  suit  before  the  first  decree  was  rendered  against  him, 
and  therefore  he  should  not  be  allowed  to  re-litigate  the  mat- 
ters settled,  by  that  decree  ;  2d,  that  the  complainant's  mort- 
gage was  entitled  to  preference  and  priority  over  Hinton's  ; 
3d,  "that  said  mortgage  clearly  shows,  on  its  face,  that  the 
entire  tract  of  land  kuown  as  the  'Knight  place,'  containing 
590  acres,  more  or  less,  was  intended  to  be,  and  was  in  fact, 
conveyed  to  complainant  by  said  mortgage";  and  ordering  a 
sale  of  the  entire  tract,  for  the  satisfaction  of  said  mortgage. 
From  this  decree  Hinton  appeals,  and  here  assigns  each 
part  of  it  as  error,  with  the  refusal  of  the  chancellor  to  per-i 
mit  him  to  amend  his  answer. 

James  Cobbs,  and  G.  Y.  Overall,  for  appellant. 

Snedecor  &  CocKRELL,  contra.     (No  briefs  on  file.). 

BEICKELL,  C.  J. — 1.  A  decree  in  chancery,  rendered 
without  personal  service,  against  a  defendant  who  does  not 
appear,  is  not  absolute  for  eighteen  months  after  the  rendi- 
tion thereof.  At  any  time  within  this  period,  such  defend- 
ant has  the  liberty  of  filing  a  petition  to  open  the  decree,  and 
to  be  let  in  to  defend  upon  the  merits  ;  and  if  sufficient  cause 
is  shown,  the  chancellor  is  bound  to  open  the  decree,  and 
hear  the  cause,  as  if  it  had  not  been  rendered. — Code  of 
1876,  §§  3830-31.  Upon  a  petition  disclosing  merits,  the  chan- 
cellor opened  the  decree  which  had  been  rendered  against 
the  appellant,  on  a  decree  pro  confesso,  obtained  on  publica- 
tion, without  personal  service.  When  the  cause  was  opened, 
and  the  appellant  let  in  to  defend,  the  petition  had  accom- 
plished its  purposes  :  the  cause  stood  in  court  as  if  the  de- 
cree had  not  been  rendered ;  and  it  was  not  a  material  fact, 
whether  constructive  notice  of  the  pendency  of  the  suit,  be- 
fore the  rendition  of  that  decree,  could  or  could  not  be  traced 
to  the  appellant. 

2.  Notice,  in  legal  proceedings,  is  of  great  variety,  and  its 
character  and  sufficiency,  and  the  mode  of  giving  it,  depend 
upon  the  requisitions  of  the  law,  and  its  purposes,  in  the 
particular  instance.  The  denial  of  notice  in  the  petition  to 
open  the  decree,  if  that  was  now  a  matter  of  inquiry,  was  of 
notice  in  the  mode  to  which  the  appellant  was  entitled,  and 
not  of  the  constructive  notice  which  may  be  imputed  to  a 
principal,  of  facts  made  known  to  his  agent.  Besides,  it  was 
not  within  the  scope  of  the  duties  of  an  auctioneer,  employed 
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to  make  sale  of  property,  to  take  or  receive  notice  of  the 
pendency  of  suits  against  bis  principal,  affecting  the  prop- 
erty. The  chancellor  was  in  error  in  regarding  the  cause  as 
res  adjudicata,  because  of  the  former  decree,  and  the  infor- 
mation given  to  the  auctioneer,  of  the  pendency  of  the  suit 
prior  to  its  rendition. 

3.  The  statute  is  broad  in  its  terms,  that,  at  any  time  be- 
fore final  decree,  amendments  to  bills  must  be  allowed,  to 
meet  any  state  of  the  evidence  which  will  authorize  relief ; 
and  of  answers,  to  set  up  any  matters  of  defense. — Code  of 
187G,  §  3790.  The  amendment  is  matter  of  right — it  is  not 
matter  of  favor,  resting  in  the  discretion  of  the  court.  The 
only  inquiry  the  court  can  make  is,  whether  there  is  evidence 
to  support  the  amendment,  and  it  is  material,  not  capable  of 
being  introduced  in  the  present  state  of  the  proceedings. 
This  being  ascertained,  the  chancellor  may  impose  such 
terms  as  are  just  under  the  peculiar  circumstances,  not  ex- 
tending beyond  the  payment  of  all  costs ;  but  he  cannot  dis- 
allow the  amendment.  No  closeness  of  construction  has 
been,  or  can  be,  given  the  statute,  but  it  has  been,  and  must 
be  regarded,  as  remedial,  and  must  be  so  construed  that  its 
beneficent  purposes  will  be  promoted.  Notice  of  the  amend- 
ment to  the  opposite  party  is  necessary,  when  it  is  not 
claimed  in  open  court,  after  his  appearance.  In  the  present 
confused  state  of  the  record,  we  cannot  determine  with  any 
certainty  the  precise  character  of  the  amendment — whether 
it  was  of  the  answer,  or  of  the  petition  to  open  the  decree. 
But  application  for  it  was  made  in  vacation,  without  notice 
to  the  complainant ;  and  for  that  reason,  the  chancellor  prop- 
erly disallowed  it, 

4.  The  reformation  of  written  instruments  is  made  by  a 
court  of  equity,  only  on  full  and  satisfactory  evidence  that, 
by  mistake,  they  express  more  or  less  than  the  parties  in- 
tended. Until,  beyond  reasonable  controversy,  the  mistake 
is  made  to  appear,  the  writing  must  remain  the  sole  exposi- 
tor of  the  intent  and  agreement  of  the  parties. — 1  Brick. 
Dig.  685,  §  644.  Without  any  evidence  of  mistake,  and 
though  it  was  denied  in  the  answer  of  the  appellant,  the 
chancellor  proceeded  to  reform  the  mortgage  to  the  appellee, 
introducing  into  it  lands  not  previously  described.  This  was 
manifest  error,  compelling  a  reversal  of  the  decree. 

We  do  not  deem  it  proper  now  to  consider  and  pass  upon 
any  of  the  other  questions  involved  in  the  controversy,  as 
they  will  probably  hereafter  be  presented  under  a  different 
state  of  pleading,  and,  it  may  be,  of  evidence. 

Reversed  and  remanded. 
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Acklen's  Executor  v,  Hickiuaii. 

Action  on  Common  Courts. 

1.  Refreshing  memory  of  witness  by  jnemorandum. — A  witness  may  refresh 
his  memory  by  examining  a  memorandum  made  by  himself,  or  known  and 
recognized  by  him  as  stilting  the  facts  truly,  when,  aftersuch  examination,  he 
can  testify  to  the  facts  as  matter  of  independent  recollection;  but,  in  such 
cases,  the  memorandum  itself  is  not  thereby  made  evidence  in  the  cause,  un- 
less the  opposing,  party  calls  for  it. 

2.  Same. — It  the  memory  of  the  witness  is  not  refreshed  by  an  examina- 
tion of  the  memorandum,  so  that  he  can  testify  to  the  facts  as  matter  of  inde- 
pendent recollection,  but  he  can  nevertheless  testify  that,  at  or  about  the  time 
the  memorandum  was  made,  he  knew  its  contents,  and  knew  them  to  be  true, 
his  testimony  and  the  memorandum  are  both  legal  and  competent  evidence; 
but,  if  he  did  not  know  the  contents  of.  the  memorandum  to  be  true  when  it 
was  made,  although  he  saw  it  made,  and  he  has  no  indepandent  recollection 
of  the  facts  after  examining  it,  the  memorandum  is  not  admissible  evidence 
of  the  facts  therein  stated. 

3.  Alien  enemy  — In  an  action  on  the  common  counts,  where  the  plaintiff 
relies  for  a  recovery  on  an  account  stated  since  the  close  of  the  late  war,  and 
partial  payment  or  acknowledgment  made  since  that  time,  no  question  of 
alien  enemy  can  arise,  although  the  original  consideration  of  the  account  or 
promise  accrued  during  the  war,  and  the  parties  were  at  that  time  under  dif- 
ferent and  opposing  flags. 

Appeal  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  Louis  Wyeth.  • 

This  case  was  before  this  court  at  its  December  term^ 
1877,  and  may  be  found  reported  in  60  Ala.  568-71.  The 
action  was  brought  by  James  Hickman,  against  John  D. 
Weeden,  as  the  executor  of  the  last  will  and  testament  of 
William  Acklen,  deceased ;  and  was  commenced  on  the  4th 
April,  1874.  The  complaint  claimed  $291.09,  "  due  by  ac- 
count between  the  plaintiff  and  said  William  Acklen^,  on  the 
21st  March,  1864;"  and  "the  further  sum  of  $191.09,  due 
by  account  for  money  paid  by  plaintiff  for  said  William  Ack- 
len in  his  life-time,  and  at  his  request,  on  the  21st  March, 
1864,  which  is  entitled  to  a  credit  of  $20  paid  by  said  Acklen 
on  the  10th  November,  1869  ; "  and  "  the  •  further  sum  of 
$374.55,  due  him  on  account  stated  between  him  and  said 
Acklen  in  his  life-time,  to-wit,  on  the  10th  November,  1869." 
The  defendant  pleaded,  "  in  short  by  consent,  1st,  non  as- 
sumpsit ;  2d,  payment ;  3d,  the  statute  of  limitations  of 
three  years,  the  cause  of  action  being  an  open  account ;  4th, 
the  statute  of  limitations  of  six  years ;  5th,  accord  and  sat- 
isfaction."    The  plaintiff  took  issue  on  the  first,  second,  and 
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fifth  pleas  ;  replied  to  the  third,  that  on  a  statement  of  ac- 
counts between  plaintiff  and  said  Acklen,  on  the  10th  No- 
vember, 1869,  the  balance  now  sued  for  was  ascertained  to 
be  due  to  plaintiff,  and  Acklen  promised  to  pay  it ;  and  to 
the  fifth,  that  on  said  statement  of  accounts,  a  balance  in 
favor  of  plaintiff  being  ascertained,  Acklen  promised  to  pay 
it,  and  made  a  partial  payment  of  $20  on  said  10th  Novem- 
ber, 1869. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  read  in  evidence  an  account  in  his  favor  against  said 
William  Acklen,  which  contained,  under  date  o^  March  21st, 
1864,  the  following  items  :  "Paid  hauling  24  B.  C.  to  Beirne's 
$182.70 ; "  "  Bailing,  rope,  and  twine,  for  24  B.  C.  $108.39  ; " 
together  amounting  to  $291.09,  with  interest  added,  "  3  years, 
4  mos.,  $83.77  ;"  making  a  sum  total  of  $374.53.  Indorsed 
on  this  account  were  two  memoranda,  one  signed  by  J.  V.  A. 
Hinds,  and  the  other  by  said  James  Hickman  ;  the  first  be- 
ing in  these  words :  "  The  above  is  correct,  by  the  b<xjks  of 
James  Bichman,  as  kept  by  me,  October  30th,  1861 ;  "  and  the 
other  :  "  Huntsville,  Alabama,  iiventy  dollars  on  the  within  ac- 
count.'''' The  evidence  in  reference  to  this  account,  and  these 
indorsements,  is  thus  stated  in  the  bill  of  exceptions  : 

"On  the  trial  of  this  cause,  the  plaintiff  introduced  James 
V.  A.  Hinds  as  a  witness,  who  testified  that,  in  the  year  1864, 
he  was  the  plaintiff's  book-keeper  and  agent;  that  in  Feb- 
ruary, 1864,  in  Madison  county,  Alabama,  he,  as  such  agent, 
contracted  with  defendant's  testator  for  the  purci  ase  of  all 
his  crop  of  cotton,  supposed  to  be  about  forty  bales,  on  the 
following  terms  and  conditions :  to  pay  twenty  cents  per 
pound,  and  one-half  the  rise,  to  furnish  the  baling,  rope  and 
twine  for  baling,  and  to  haul  said  cotton  to  town  without 
charge ;  that  he,  as  such  agent,  pursuant  to  said  contract, 
furnished  baling,  rope  and  twine,  sufficient  to  bale  said  Ack- 
len's  whole  crop  of  forty  bales ;  that  he  received  from  said 
Acklen  sixteen  bales  of  cotton,  and  no  more,  and,  soon  after 
the  delivery  thereof,  paid  said  Acklen  for  the  same ;  that  the 
gin  on  said  Acklen's  premises  became  broken,  or  out  of  or- 
der, so  that  witness,  as  agent  of  said  Hickman,  had  the  re- 
mainder of  the  cotton  hauled  to  the  gin  on  the  plantation  of 
George  P.  Beirne,  where  it  was  ginned  and  baled  ;  that  he 
received  no  more  than  the  sixteen  bales,  for  which  he  paid  ; 
that  the  account  sued  on  is  for  the  baggging,  rope  and  twine, 
for  the  baling  of  the  twenty-four  bales  which  Acklen  failed 
to  deliver,  and  for  the  hauling  above  stated  ;  and  that  said 
account  is  in  the  handwriting  of  witness,  and  was  taken  by 
him  from  the  books  of  said  Hickman,  and  is  correct.  The 
account  was  then  read  in  evidence,  as  follows,"   setting   out 
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the  account  above  described.  "  Said  witness  then  testified, 
that  the  first  indorsement  on  said  account  was  in  his  hand- 
writing ;  that,  having  refreshed  his  memory  by  reading  said 
memorandum,  he  could  now  testify  from  memory  that  said 
statement  was  true,  and  that  the  same  was  correctly  dated 
October  30,  1867,  and  that  he  drew  off  said  account  from  the 
books  of  the  day  of  the  date  of  said  memorandum  ;  that  on 
or  about  the  30th  October,  1867,  he  presented  said  account, 
with  said  indorsement  on  it,  to  said  Acklen,  at  his  residence 
in  Huntsville ;  and  that  said  Acklen  admitted  that  he  owed 
the  account,  and  that  said  account  was  correct.  Thereupon, 
plaintiff  offei^ed  to  read  in  evidence  the  said  memorandum, 
or  indorsement,  dated  October  30, 1867.  To  this  the  defend- 
ant objected,  because  said  memorandum  was  not  legal  evi- 
dence ;  admitting  that  the  witness  could  refer  to  said  memo- 
randum to  refresh  his  memory,  but  insisting  that  the  same 
could  not  be  properly  received  as  evidence,  because  it  was 
an  cx-parte  statement  of  the  witness.  The  court  overruled 
the  objection,  and  admitted  the  memorandum ;  to  which  the 
defendant  excepted. 

"  The  witness  further  testified,  that  several  years  after- 
wards, some  four  or  five  years,  the  plaintiff  came  to  Hunts- 
ville, from  Nashville,  and,  at  his  request,  witness  went  with 
him  to  the  residence  of  said  Acklen  in  Huntsville  ;  that  the 
account  was  the  subject  of  conversation  between  Hickman 
and  said  Acklen ;  that  Hickman  told  Acklen,  he  must  have 
some  money  to  go  home  on,  and  did  not  have  money  to  pay 
his  expenses ;  that  Acklen  thereupon  handed  something  to 
Hickman,  but  he  (witness)  can  not  say  whether  it  was  a  bank- 
bill,  or  the  account  sued  on,  or  both  ;  that  he  does  not  re- 
member what  it  was ;  and  that  Acklen,  when  he  handed  this 
something  to  plaintiff,  said,  '  I  will  pav  you  the  balance  soon.' 
The  witness  said,  that  he  could  not  remember  the  day,  the 
month,  or  the  year,  when  he  went  with  Hickman  to  see  Ack- 
len ;  and  that  the  second  indorsement  on  said  account "  [the 
credit  of  $20]  "was  in  the  handwriting  of  said  Hickman. 
The  court  allowed  the  witness,  against  the  objection  of  the 
defendant,  to  testify  that  he  saw  Hickman  make  said  indorse- 
ment on  said  account,  in  Huntsville,  on  the  same  day,  and 
soon  after  he  and  Hickman  left  Acklen's  house,  and  went  up 
town  on  the  public  square  ;  to  which  ruling  the  defendant 
excepted.  The  court  also  allowed  the  witness,  against  the 
objection  of  the  defendant,  in  the  presence  of  the  court  and 
jury,  to  look  at  said  indorsement  in  the  handwriting  of  Hick- 
man, and  refresh  his  memory  by  the  use  of  said  memoran- 
dum, and  then  to  testify,  against  the  objection  of  the  defend- 
ant, that  the  said  visit  of  witness  and  Hickman  to  said  Ack- 

VoL.  liXm. 


1879]  OF  ALABAMA.  497 

[ Acklen's  Executor  t.  Hickman.  J 

len  was  made  on  the  10th  November,  1869.  The  defendant 
objected  to  this  evidence  of  the  date  of  said  visit,  and  his 
reference  to  said  indorsement  to  refresh  his  memory ;  be- 
cause the  effect  was,  indirectly,  to  get  said  indorsement  be- 
fore the  jury ;  and  because  no  memorandum,  made  by  said 
Hickman,  could  be  properly  referred  to  by  said  witness  ;  and 
because  it  was  not  shown  that  the  witness  knew  said  indorse- 
ment was  true.  These  objections  were  overruled,  and  the 
defendant  excepted.  After  the  argument  of  counsel  was  con- 
cluded, the  court  charged  the  jury,  that  said  indorsement  on 
the  account,  dated  November  10th,  1869,  was  not  evidence. 

"  The  witness  testified,  also,  on  cross-examination,  that 
the  cotton  purchased  by  him,  as  the  agent  of  Hickman,  from 
Acklen,  was  to  be  shipped  from  Huntsville,  Alabama,  to 
Nashville,  Tennessee ;  that  the  sixteen  bales  received  were 
so  shipped ;  that  Acklen  resided  at  Huntsville  throughout 
the  late  war  between  the  States,  and  adhered  to  and  sup- 
ported the  government  of  the  Confederate  States ;  that  Hick- 
man resided  at  Nashville,  Tennessee,  throughout  the  war, 
and  adhered  to  and  supported  the  United  States ;  that  the 
Confederate  forces  had  charge  and  control  of  Huntsville  and 
Madison  county  at  the  time  said  contract  was  made  about 
the  cotton,  and  the  Federal  soldiers  had  charge  and  control 
of  Nashville,  Tennessee  ;  tiiat  Hickman  was  under  the  Fed- 
eral flag,  and  Acklen  was  under  the  Confederate  flag  ;  and 
that  the  contract,  and  all  the  conversation  about  the  cotton, 
bagging  and  twine,  were  had  in  Huntsville.  This  was  all  the 
evidence.  The  defendant's  counsel  argued,  that  the  contract 
and  account  sued  on  were  void,  as  against  public  policy,  and 
because  Hickman  and  Acklen  were  alien  enemies,  and  be- 
cause said  contract  was  '  for  the  transportation  of  goods  in 
a  State  declared  to  be  in  insurrection  against  the  United 
States  ; '  and  defendant's  counsel  cited,  and  handed  to  the 
court.  2  Brightley's  Digest  (U.  S.  Laws,  1857-65),  p.  195, 
§  29.  The  court  looked  at  the  section,  and  said  to  the  jury  : 
*  I  charge  you,  that  Brightley's  Digest,  and  this  question  of 
alien  enemy,  have  nothing  to  do  with  the  case;'  to  which 
charge  the  defendant  excepted." 

The  rulings  of  the  court  on  the  evidence,  to  which  ex- 
ceptions were  reserved,  as  above,  and  the  charge  to  the  jury, 
are  now  assigned  as  error. 

Walker  &  ShELBY,  for  the  appellant,  cited  the  following 
authorities  :  1.  As  to  the  rulings  on  evidence :  Kelsea  v. 
Fletcher,  48  N.  H.  282 ;  Haven  v.  WemM,  11 N.  H.  112  ;  Staie 
V.  Shiiiborn,  46  N.  H.  504 ;  VaMbinder  v.  Metcalf,  3  Ala.  100 ; 
Olds  V.  Powell^  10  Ala.  399  ;  Itullierford  v.  Br.  Bank  at  Mobile, 
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14  Ala.  92;  Russell  v.  Hudson  Railroad  Co.,  17  N.  Y.  134; 
Meacham  v.  Feel,  51  Barbour,  65 ;  Rogers  v.  Burton,  Peck's 
(Tenn.)  E.  108  ;  Beets  v.  State,  Meigs, 'Tenn.  106  ;  McGeliee  v. 
Greer,  7  Porter,  538  ;  Knight  v.  Clements,  45  Ala.  94 ;  Graio- 
ford  V.  Br.  Bank,  8  Ala.  79  ;  1  Wharton's  Ev.  521-2  ;  Coffin  v. 
Vincent,  12  Gushing,  98,  2.  On  the  question  of  alien  enemy: 
Cutner  v.  United  States,  17  Wallace,  517 ;  McKee  v.  United 
States,  8  Wallace,  163  ;  Dismore  v.  tinited  States,  3  Otto,  605. 

Humes  &  Goedon,  contra,  cited  Ware  &  Cowles  v.  Dudley, 
16  Ala.  742 ;  Walker  v.  Driver,  7  Ala.  679  ;  Langdon  v.  Roane, 
6  Ala.  578. 

STONE,  J. — The  law  recognizes  the  right  of  a  witness  to 
consult  memoranda  in  aid  of  his  recollection,  under  two  con- 
ditions :  First,  when,  after  examining  a  memorandum  made 
by  himself,  or  known  and  recognized  by  him  as  stating  the 
facts  truly,  his  memory  is  thereby  so  refreshed  that  he  can 
testify,  as  matter  of  independent  recollection,  to  facts  perti- 
nent to  the  issue.  In  cases  of  this  class,  the  witness  testi- 
fies to  what  he  asserts  are  facts  within  his  own  knowledge ; 
and  the  only  distinguishing  difference  between  testimony 
thus  given,  and  ordinary  evidence  of  facts,  is  that  the  wit- 
ness, by  invoking  the  assistance  of  the  memorandum,  admits 
that,  without  such  assistance,  his  recollection  of  the  trans- 
action he  testifies  to,  had  become  more  or  less  obscured.  In 
cases  falling  within  this  class,  the  memorandum  is  not 
thereby  made  evidence  in  the  cause,  and  its  contents  are  not 
made  known  to  the  jury,  unless  opposing  counsel  call  out  the 
same  on  cross-examination.  This  he  may  do,  for  the  purpose 
of  testing  its  suflSciency  to  revive  a  faded  or  fading  recollec- 
tion, if  for  no  other  reason. 

In  the  second  class  are  embraced  cases  in  which  the  wit- 
ness, after  examining  the  memorandum,  can  not  testify  to 
an  existing  knowledge  of  the  fact,  independent  of  the  memo- 
randum. In  other  words,  cases  in  which  the  memorandum 
fails  to  refresh  and  revive  the  recollection,  and  thus  consti- 
tute it  present  knowledge.  If  the  evidence  of  knowledge 
proceed  no  further  than  this,  neither  the  memorandum,  nor 
the  testimony  of  the  witness,  can  go  before  the  jury.  If, 
however,  the  witness  go  further,  and  testify  that,  at  or  about 
the  time  the  memorandum  was  made,  he  knew  its  contents, 
and  knew  them  to  be  true,  this  legalizes  and  lets  in  both  the 
testimony  of  the  witness  and  the  memorandum.  The  two 
are  the  equivalent  of  a  present,  positive  statement  of  the 
witness,  afiirming  the  truth  of  the  contents  of  the  memoran- 
dum.—1  Greenl.  Ev.  §§  436-7 ;  Bondurant  v.  Bank,  7  Ala.  830. 
Vol..  Lxin, 
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Under  these  rales,  the  Circuit  Court  erred  in  allowing  the 
memorandum  to  be  given  in  evidence  to  the  jury.  The  court 
erred,  also,  in  allowing  the  witness  to  refresh  his  recollec- 
tion, by  the  credit  indorsed  in  the  handwriting  of  Hickman. 
True,  he  stated  he  saw  the  indorsement  made ;  but  he  did 
not  testify  that  he  knew,  or  ever  had  known,  it  contained  a 
true  statement  of  the  facts.  If  he  had  testified  that  he  saw 
the  indorsement  made,  and  observed  its  contents,  and  knew 
at  the  time  that  they  were  true,  this  would  have  brought  the 
testimony  within  the  second  of  the  rules  states  above,  and 
would  have  let  in  both  the  testimony  and  the  memorandum, 
notwithstanding  the  witness,  at  the  time  of  the  trial,  had  no 
independent  recollection  of  the  facts  shown  by  the  indorse- 
ment. 

The  foregoing  covers  all'  the  questions  presented  in  the 
briefs,  and  all  the  questions  that  appear  to  be  material  Un- 
der the  pleadings,  and  the  tendency  of  the  testimony,  it 
would  seem  that  the  plaintiffs  reliance  for  a  recovery  is  on 
an  account  stated,  and  on  a  promise,  or  partial  payment,  or 
an  acknowledgment,  to  intercept  the  running  of  the  statute 
of  limitations.  The  testimony  bearing  on  these  questions 
places  them  after  the  close  of  the  war,  and  hence  no  ques- 
tion of  alien  enemy,  or  opposing  flags,  can  arise.  If  Hick- 
man andAcklen  belonged  to  opposing,  belligerent  nationali- 
ties, or  organized  forces,  at  the  time  the  latter  had  the  use 
and  benefit  of  the  labor  and  merchandise  which  are  the  con- 
sideration of  the  alleged  promise  to  pay,  hostilities  had 
ceased,  and  peace  had  been  re-established,  long  before  the 
alleged  accounting  took  place,  or  the  asserted  partial  pay- 
ment and  promise  to  pay  are  claimed  to  have  been  made.  If 
plaintiff  has  failed  to  establish  his  right  to  recover,  by  what 
took  place  after  the  close  of  the  war,  his  claim  is  barred  by 
the  statute  of  limitations.  This  renders  it  unnecessary  to 
inquire  whether  the  account,  when  contracted,  was  between 
alien  enemies.  The  accounting  or  payment  afterwards,  if 
made,  healed  that  infirmity. 

Reversed  and  remanded. 
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Womack  v.  Bird. 

Trespass  for  Wrongful  Taking  of  Personal  Property. 

1.  Plea  of  not  guilty  ;  what  evidence  admissible  under.— On  the  former  appeal 
in  this  case  (51  Ala.  504),  it  was  rightly  ruled,  that  in  an  action  of  trespass  de 
bonis  asportatis,  under  the  plea  of  not  guilty,  the  defendant  can  not  be  allowed 
to  prove,  in  mitigation  of  damages,  or  for  any  other  purpose,  that  the  act  com- 
plained of  was  done  under  legal  process. 

2.  Justification  under  legal  process^  what  constitutes. — When  the  defendant, 
in  such  action,  pleads  juetitication  under  mesne  process  (as  the  levy  of  an 
attachment),  after  the  return  day  of  the  writ,  he  must  aver  and  show  the  due 
return  of  the  process,  or  a  sufficient  excuse  for  the  failure  to  return  it. 

3.  Same;  what  will  excuse  failure  to  return  process. — A  compromise  of  the 
attachment  suit  between  the  parties  thereto,  made  after  the  levy,  by  which  a 
portion  of  the  property  seized  was  delivered  to  the  plaintiff  therein,  and  the 
residue  restored  to  the  defendant,  or  left  for  him  whore  it  then  was,  nothing 
being  said  as  to  the  disposition  of  the  suit,  is  not  a  sufficient  excuse  for  the 
failure  to  return  the  attachment. 

4  Compromise  of  attachment  suit;  how  available  in  defense  of  trespass  for 
levy. — Such  compromise  of  the  attachment  suit,  and  its  performance,  are  not 
a  bar  to  the  action  of  trespass  on  account  of  the  levy  ;  though  the  partial  res- 
titution of  the  property,  under  the  compromise,  is  good  matter  iu  mitigation 
of  damages,  under  the  plea  of  not  guilty. 

5.  Agency;  how  proved. — Agency  can  not  be  proved  by  the  mere  declara- 
tions of  the  person  assuming  to  act  as  agent,  though  it  may  be  inferred  from 
his  previous  employment  in  similar  acts,  or  from  subsequent  acquiescence. 

Appeal  from  the  Circuit  Court  of  Greene. 

Tried  before  the  Hon.  Luther  R.  Smith. 

This  action  was  brought  by  Mrs.  Ann  M.  Womack,  against 
William  P.  Bird,  to  recover  damages  for  the  wrongful  taking 
of  "  twelve  bales  of  lint  cotton,  averaging  500  lbs.  per  bale, 
five  hundred  bushels  of  corn,  two  hundred  and  fifty  bushels 
of  cotton-seed,  and  twenty  two  thousand  pounds  of  unginned 
cotton,  or  cotton  in  the  seed ;"  and  was  commenced  on  the 
1st  April,  1869.  The  defendant  pleaded  not  guilty,  and  issue 
was  joined  on  that  plea ;  and  the  defendant  had  a  verdict 
and  judgment,  which  was  reversed  by  this  court  on  appeal, 
at  its  June  term,  1874,  and  the  cause  remanded,  as  shown 
by  the  report  of  the  case  in  51  Ala.  504.  After  the  remand- 
ment  of  the  cause,  the  defendant  filed  two  special  pleas,  as 
follows : 

"  2.  That  on  or  about  the  17th  December,  1867,  a  certain 
writ  of  attachment  was  issued  by  D.  B.  Butler,  clerk  of  the 
Circuit  Court  of  Greene  county,  Alabama,  which  was  in  words 
and  figures  as  follows ;"  setting  out  an  attachment  in  favor 
of  Bell  &  Moore,  against  Ann  M.  Womack  and  Lowndes  Wo- 
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mack,  dated  said  17th  December,  1867,  returnable  to  the  next 
term  of  the  Circuit  Court,  and  directed  to  "any  sheriff  of  the 
State."  "  That  on  said  1 7th  December,  1867,  there  being  no 
sheriff  or  coroner  in  and  for  said  county,  this  defendant  was 
appointed  by  Hon.  W.  C.  Oliver,  judge  of  the  Probate  Court 
of  said  county,  special  coroner  to  levy  said  attachment,  by 
an  order  indorsed  on  said  writ,  in  words  and  figures  follow- 
ing :  '  There  being  no  sheriff,  Wm.  P.  Bird  is  hereby  depu- 
tized to  act  as  special  coroner  in  this  case,  the  plaintiff  waiv- 
ing that  he  should  give  bond,  December  17,  1867,' "  signed 
"  ^.  0.  Oliver,  judge  P.  C.  G.  C."  "  That  said  attachment, 
with  said  indorsement  thereon,  was  placed  in  the  hands  of 
this  defendant,  who  is  the  Wm.  P.  Bird  named  in  said  ap- 
pointment and  indorsement ;  and  afterwards,  to-wit,  on  the 
19th  December,  1867,  under  and  by  virtue  of  authority  of  the 
said  writ,  and  said  appointment  as  special  coroner,  this 
defendant,  acting  in  the  discharge  of  the  duties  of  sheriff, 
levied  said  writ  on  a  lot  of  corn  and  cotton,  as  the  property 
of  the  defendants  in  said  writ,  which  levy  was  indorsed  on 
said  writ,  as  follows,"  setting  it  out.  "  That  the  plaintiff  in 
this  suit  was  one  of  the  defendants  in  said  attachment  suit ; 
that  said  attachment  was  not  levied  on  any  other  property 
whatsoever,  except  as  set  forth  in  said  levy  and  return ;  that 
said  levy,  as  indorsed  on  said  attachment,  was  made  by  this 
defendant,  as  such  special  coroner,  in  the  discharge  of  his 
duty  as  an  officer  of  the  law,  under  said  writ  and  appoint- 
ment, and  in  no  other  way  or  capacity ;  that  said  writ,  with 
said  levy  indorsed,  was  by  this  defendant  duly  returned  to 
said  Circuit  Court,  according  to  the  mandate  of  said  writ ; 
and  that  said  levy  of  said  attachment  by  this  defendant,  as 
special  coroner  as  aforesaid,  and  no  other  act  or  thing  what- 
ever, constitutes  the  said  supposed  trespass,"  &c. 

"3.  That  all  of  the  alleged  trespasses,  charged  against 
this  defendant  in  the  plaintiff's  complaint,  consisted  in  the 
levy  by  this  defendant,  acting  as  special  coroner,  of  a  writ  of 
attachment  on  certain  cotton  and  corn  of  the  plaintiff  in  this 
suit,  who  was  a  defendant  in  said  attachment  suit ;  that  said 
attachment  suit  was  compromised  and  settled,  by  and  be-:, 
tween  Bell  &  Moore,  the  plaintiffs  in  said  attachment,  and 
said  Ann  M.  Womack,  one  of  the  defendants  therein ;  by 
which  compromise  and  settlement,  the  cotton  levied  on  was 
agreed  to  be,  and  was,  turned  over  to  the  said  Bell  &  Moore, 
to  be  by  them  sold,  and  applied  towards  the  payment  of  the 
debt  of  said  Ann  M.  Womack  to  said  Bell  &  Moore,  sued  for 
in  said  attachment  suit ;  which  was  accordingly  done,  and 
the  said  Ann  M.  Womack  duly  credited  by  said  Bell<fe  Moore 
with  the  net  proceeds  of  said  cotton  ;  and  that  by  said  com- 


502  SUPKEME  COUET  [Dec.  T«rm» 

LWomack  v,  Bird.} 

promise  and  settlement,  the  levy  on  the  corn  was  to  be 
released,  and  said  corn  left  where  it  was  when  said  levy  was 
made ;  and  said  levy  on  said  corn  was  released  accordingly, 
and  the  corn  left  where  it  was  when  levied  on  under  said 
attachment." 

The  plaintiff  demurred  to  each  of  these  special  pleas; 
assigning  several  grounds  of  demurrer  to  the  second,  which, 
in  substance,  alleged  that  the  order  of  the  probate  judge, 
appointing  the  defendant  special  coroner,  was  void,  and  gave 
him  no  authority  to  levy  the  attachment ;  and  to  the  third 
the  following  were  specially  assigned  as  causes  of  demurrer : 

1.  "Because  it  does  not  allege  that  said  writ  was  returned 
according  to  its  mandate,  or  that  it  was  returned  to  court." 

2.  "  Because  it  does  not  allege  that  said  writ  was  returned 
according  to  its  mandate,  nor  that  said  defendant  was  a  party 
to  said  compromise,  nor  that  said  compromise  was  before 
the  beginning  of  this  suit."  3.  "  The  taking  of  said  corn  and 
cotton  by  virtue  of  said  attachment,  as  alleged,  without  alleg- 
ing its  return,  and  said  alleged  compromise  thereafter,  are 
not  sufficient  to  Justify  said  trespass ;  and  if  available  at  all 
to  the  defendant,  could  only  go  in  mitigation  of  damages, 
under  the  general  issue."  4.  "  It  is  no  justification  of  said 
trespass,  that  said  plaintiff  made  said  compromise  with  Bell 
&  Moore  as  alleged,  when  said  plea  shows  that  said  defend- 
ant took  said  corn  and  cotton  by  virtue  of  a  certain  writ  of 
attachment,  acting  as  special  coroner ;  and  said  plea  does  not 
allege  that  said  writ  was  returned  according  to  its  mandate, 
nor  show  by  what  authority  said  defendant  was  acting  as 
special  coroner,  nor  by  whom  appointed,  nor  for  what  coun- 
ty." 5.  "  Said  plea  is  double,  justifying  under  said  writ,  and 
then  under  said  compromise."  The  court  overruled  the  de- 
murrers, and  issue  was  then  joined  on  these  special  pleas. 

On  the  trial,  as  the  bill  of  exceptions  shows,  when  the 
defendant  offered  in  evidence  the  said  writ  of  attachment, 
the  plaintiff  objected  to  its  admission,  because,  as  shown  by 
an  indorsement  on  it,  it  was  not  returned  until  the  26th 
April,  1869,  which  was  after  the  commencement  of  this  suit ; 
but  the  court  overruled  the  objection,  and  admitted  it ;  to 
which  the  plaintiff  excepted.  It  appeared  that,  after  the 
seizure  of  the  cotton  and  corn  by  the  defendant,  under  the 
attachment,  after  the  tenants  on  the  lands  had  been  allowed 
to  remove  the  part  claimed  by  them,  the  residue  of  the  cotton 
was  forwarded  by  the  defendant  to  said  Bell  &  Moore,  and 
the  corn  was  left  on  the  place,  where  it  seems  to  have  been 
wasted,  and  carried  away  partly  by  unknown  persons.  The 
corn  was  thus  left  on  the  place,  and  the  cotton  sent  to  Bell  <fe 
Moore,  under  some  arrangement  between  said  Bell  &  Moore 
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and  one  John  Y.  Wright,  who  was  the  son-in-law  of  the 
plaintiff,  and  assumed  to  act  for  her  in  the  matter,  but  with- 
out any  authority  from  her,  as  he  testified ;  and  he  stated 
that  he  proposed  the  arrangement  on  his  own  responsibility, 
and  without  consulting  the  plaintiff  about  it,  because  be 
wanted  to  obtain  the  corn  for  his  own  use,  and  thought  he 
could  induce  her  to  assent  to  it ;  but,  when  he  returned  to 
the  plantation,  where  he  supposed  the  corn  was,  he  found 
that  it  had  all  been  carried  away,  and  he  therefore  gave  no 
more  attention  to  the  proposed  settlement,  or  compromise. 
The  plaintiff  testified,  as  a  witness  for  herself,  that  said 
Wright  was  not  her  agent  in  the  matter,  and  had  no  author- 
ity to  act  for  her ;  and  that  she  never  assented  to  the  said 
arrangement,  or  ratified  it  The  defendant  testified,  in  his 
own  behalf,  "  that  he  shipped  the  cotton,  after  it  was  ginned 
and  packed,  amounting  to  nearly  eight  bales,  to  said  Bell  & 
Moore,  commission-merchants,  at  Mobile,  some  time  in  the 
spring  of  1868,  by  virtue  of  a  compromise  between  said  Bell 
&  Moore  and  John  V.  Wright,  who  represented  himself  as 
acting  as  the  agent  of  the  plaintiff*  in  this  suit ;  that  by  said 
compromise  it  was  agreed,  that  the  cotton  was  to  be  shipped 
to  them,  the  levy  on  the  corn  released,  and  the  corn  left 
where  it  was,  for  the  plaintiffs  benefit ;  that  he  was  not  him- 
self present  at  said  compromise,  but  learned  its  terms  from 
said  Wright,  who  represented  himself  as  plaintiff's  agent, 
and  also  from  a  letter  of  instructions  from  said  Bell  &  Moore. 
The  plaintiff  objected  to  said  Wright's  declarations,  as  proof 
of  agency;  but  the  court  overruled  the  objection,  on  the 
defendant's  counsel  stating  that  he  would  introduce  other 
proof  of  agency,  and  show  plaintiff's  knowledge  that  said 
Wright  was  acting  as  her  agent;  to  which  ruling  plaintiff  duly 
excepted." 

The  bill  of  exceptions  purports  to  set  out  all  the  evidence, 
and  then  adds :  "  This  being  all  the  evidence,  the  court 
charged  the  jury,  among  other  things,  that  if  they  believed, 
from  the  evidence,  that  the  defendant,  in  taking  said  com 
and  cotton,  acted  under  and  by  virtue  of  said  writ  of  attach- 
ment, and  the  order  indorsed  thereon  by  W.  C.  Oliver,  who 
was  then  the  probate  judge  of  said  county,  then,  by  virtue  of 
said  writ  and  order,  he  was  not  guilty  of  trespass,  but  was 
justified  by  the  process  under  which  he  acted ;  that  if  he 
abused  the  process  under  which  he  acted,  and  suffered  the 
cotton  and  corn  to  be  wasted  and  destroyed  by  his  neglect, 
then  he  was  responsible  in  damages  to  the  plaintiff,  to  the 
extent  of  the  loss  which  she  had  sustained  by  reason  of  such 
neglect.  Also,  that  if  they  believed,  from  the  evidence,  that 
said  Bell  &  Moore,  the  plaintiffs  in  the  attachment  suit,  made 
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a  compromise  with  John  V.  Wright,  and  that  he  had  author- 
ity to  act  as  plaintiff's  agent,  then  the  plaintiff  would  be 
bound  by  the  said  compromise ;  and  if  the  compromise  was, 
that  the  cotton  should  be  turned  over  to  said  Bell  &  Moore, 
in  satisfaction  of  the  debt  in  the  attachment  suit,  and  it  was 
so  turned  over  to  them,  and  that  the  corn  was  to  be  restored 
to  the  plaintiff,  or  left  where  it  was  at  the  time  of  making 
said  compromise,  for  her  benefit,  and  said  compromise  was 
carried  out  in  good  faith  by  said  Bell  &  Moore,  then  the 
defendant  would  not  be  liable  in  this  action."  To  this  charge 
the  plaintiff  excepted. 

The  rulings  of  the  court  on  the  pleadings  and  evidence,  as 
above  stated,  and  the  charge  to  the  jury,  are  now  assigned  as 
error. 

Coleman,  Clark  &  McQueen,  for  appellant. — 1.  The  de- 
murrer to  the  second  plea  (the  first  special  plea)  was  well 
taken,  and  ought  to  have  been  sustained.  The  appointment 
as  special  coroner  was  void  on  its  face,  and  gave  the  defend- 
ant no  authority  to  execute  the  attachment,  which  was 
directed  "to  any  sheriff." — Gresham  v.  Leverett,  10  Ala.  384; 
Governor  v.  Lindsay,  14  Ala.  658 ;  Pope  v.  Stout,  1  Stew.  375. 

2.  The  demurrer  to  the  third  plea,  or  second  special  plea, 
ought  to  have  been  sustained.  The  facts  stated  in  said  plea 
do  not  show  a  justification  of  the  trespass. — Hamner  v.  Wil- 
sey,  17  Wendell,  91 ;  Otis  v.  Jones,  21  Wendell,  391 ;  2  Greenl. 
Ev.  §§  597,  629,  635,  and  note.^ 

3.  The  court  erred  in  allowing  the  writ  of  attachment  to 
be  read  in  evidence.  This  ruling,  in  effect,  allowed  the 
defendant  all  the  benefit  of  the  writ  as  a  defense,  as  if  it 
had  been  duly  and  legally  returned. — Kirhsey  v.  Duhose,  19 
Ala.  43  ;  Young  v.  Davis,  30  Ala.  218 ;  2  Greenl.  Ev.  §§  597,  629. 

4.  The  declarations  of  Wright  ought  not  to  have  been 
admitted  as  proof  of  his  agency,  as  shown  in  the  bill  of 
exceptions. — Strawhridge  v.  Spann,  8  Ala.  824;  Bingham  v. 
Peters,  1  Gray,  145 ;  Mussey  v.  Bucher,  3  Cush.  Mass.  517 ; 
2  Greenl.  Ev.  §§  60,  63,  114. 

5.  The  court  erred,  also,  in  the  instructions  given  to  the 
jury. — Authorities  first  above  cited ;  also,  Hartshorn  v.  Wil- 
liams, 31  Ala.  155 ;  Boss  v.  Philrick,  39  Maine,  29 ;  2  Greenl. 
Ev.  §§  579,  635 ;  Griel  v.  Hunter,  40  Ala.  542. 

E.  Morgan,  contra. — 1.  Under  the  act  of  1839,  "  any  pro- 
cess," when  required  to  be  executed  by  the  coroner,  was  also 
required  to  be  directed  to  him  (Clay's  Digest,  336,  §  133);  and 
the  cases  in  10th  and  14th  Ala.,  cited  for  appellant,  were 
decided  under  this  statute.     The  Code  of  1852  (§§  2844,  2570), 
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and  subsequent  statutes,  continue  this  provision  only  as  to 
•writs  of  execution  and  summons,  thereby  excluding  other 
process.  Besides,  if  the  writ  was  misdirected,  the  defect 
was  only  matter  of  abatement. — 3  Ala.  728 ;  1  Ala.  590 ; 
8  Porter,  55  ;  60  Ala.  416. 

2.  The  mere  failure  to  return  the  attachment,  according  to 
its  mandate,  did  not  deprive  the  defendant  of  the  protection 
afforded  by  the  writ.  Mere  non-feasance  does  not  convert  a 
lawful  act  into  a  trespass  ab  initio. — 40  Ala.  545.  When  the 
compromise  was  made,  and  fully  carried  into  effect,  the  de- 
fendant might  well  suppose  that  the  writ  had  spent  its  force, 
and  that  his  duties  in  connection  with  it  were  ended.  He 
filed  the  writ,  after  this  suit  was  brought,  for  his  own  pro- 
tection, as  he  might  lawfully  do. — 4  N.  H.  532.  The  court 
might  hear  and  allow  his  excuse  for  not  making  due  return 
of  the  writ.— 2  Porter,  229 ;  2  McMull.  S.  C.  1.  To  make  an 
officer  a  trespasser  ab  initio,  he  must  abuse  the  same  author- 
ity under  which  he  originally  acted. — 15  Vermont,  509. 

3.  The  attachment  was  regular,  and  the  property  seized 
was  subject  to  it.  The  compromise  was  made  in  good  faith, 
and  was  fully  carried  into  effect  on  the  part  of  the  plaintiffs 
in  attachment.  The  juiy,  by  their  verdict,  found  that  Wright 
was  the  plaintiff's  agent  in  making  it,  or  that  she  ratified  it ; 
and  she  has  certainly  got  the  benefit  of  it.  On  these  facts, 
she  has  suffered  no  injury  by  any  erroneous  ruling,  and  the 
verdict  of  the  jury  ought  not  to  be  disturbed. 

STONE,  J. — When  this  case  was  formerly  in  this  court 
(51  Ala.  504),  it  was  rigdtly  settled  that,  under  the  plea  of 
not  guilty  of  a  trespass  de  bonis  asporiafis,  the  defendant  can 
not  be  allowed  to  prove,  in  mitigation  of  damages,  or  for  any 
other  purpose,  that  the  act  complained  of  was  done  under 
legal  process.  As  the  record  then  stood,  it  presented  only 
the  single  plea  of  not  guilty.  When  the  case  returned  to  the 
court  below,  a  second  plea  was  interposed,  justifying  the 
seizure  of  the  goods  under  an  attachment  for  debt,  which, 
the  plea  averred,  was  returned  to  the  court  from  which  it 
issued,  according  to  the  mandate  thereof.  When  the  case 
was  on  trial,  and  the  attachment  was  offered  in  evidence 
under  the  plea  of  justification,  it  was  shown  and  admitted, 
that  the  attachment  was  not  in  fact  returned,  until  some  six- 
teen months  after  its  issue,  before  which  time  this  suit  had 
been  commenced.  The  authorities  are  unbroken  that,  to 
maintain  the  defense  of  seizure  under  mesne  process,  the 
officer  invoking  it  must  have  duly  returned  the  process,  within 
the  time  prescribed  by  law,  or  must  show  a  sufficient  excuse 
for  not  doing  so.    In  McAden  v.  Gibson^  5  Ala  341,  this  court 
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said :  "  It  is  insisted  that  the  second  and  third  pleas  are 
bad,  because  they  do  not  allege  that  the  attachments,  under 
which  the  defendant  justifies  the  detention  of  the  slaves  in 
question,  were  returnable,  or  in  fact  returned  to  any  court. 
It  has  been  held,  in  many  English  cases,  that  an  officer  can 
not  justify  under  mesne  process,  after  the  day  appointed  for 
the  return,  without  showing  that  it  was  returned,  although 
with  respect  to  writs  of  execution  the  law  is  otherwise. 
The  cases  cited  show  the  rule,  as  stated,  to  be  too  firmly 
settled  to  authorize  us  to  refuse  its  recognition.  When 
restricted  in  its  application  to  the  officer  charged  with  the 
return  of  the  process,  it  caji  be  productive  of  no  injury  or 
inconvenience.  But,  even  in  such  cases,  we  will  not  say  that 
it  would  not  be  allowable  for  the  officer  to  excuse  the  return 
of  a  writ,  by  alleging  its  loss,  or  something,  the  effect  of 
which  would  be  to  prevent  its  return,  without  the  fault  of  the 
party  charged  with  that  duty."  In  Kirksey  v.  Dubof^e,  19  Ala. 
43,  it  was  said  :  "  It  is  well  settled,  that  if  a  sheriff  justifies 
under  mesne  process,  after  the  time  appointed  for  its  return, 
he  must  either  aver  its  return,  or  show  some  legal  excuse 
why  it  was  not  returned." — See,  also,  Young  v.  Davis,  30  Ala. 
213 ;  Roivland  v.  Veale,  1  Cowp.  18 ;  Clark  v.  Foxcroft,  6 
Greenl.  296 ;  Buss  v.  Bulterfield,  6  Cush.  243 ;  Williams  v. 
Babbitt,  14  Gray,  141 ;  2  Greenl.  Ev.  §  597. 

The  attachment  was  levied  on  cotton  and  corn ;  and  the 
defendant  introduced  testimony  tending  to  show  that,  after 
the  levy,  and  before  the  return  day  of  the  attachment,  the 
plaintiffs  in  attachment  and  the  agent  of  the  defendant  (plain- 
tiff in  this  suit)  agreed  on  terms  of  compromise;  by  which  it 
was  agreed,  that  the  corn  was  to  be  released  from  the  ieyj, 
and  left  where  it  was  seized,  for  the  benefit  of  defendant,  and 
the  cotton  was  to  be  delivered  to  the  plaintiffs  in  attachment. 
Nothing  was  said  as  to  what  was  to  become  of  the  attach- 
ment suit.  There  was  testimony,  denying  the  making  of  such 
agreement  of  compromise,  and  disputing  the  agency  under 
which  it  was  claimed  to  have  been  made.  The  officer,  Bird, 
delivered  the  cotton  to  plaintiffs  in  attachment.  The  proof 
tends  to  show  that  some  of  the  corn  bad  been  removed,  and 
disposed  of  by  the  officer,  before  this  agreement  was  made. 
It  is  not  shown  what  became  of  the  residue  of  the  corn. 
These  facts  are  relied  on,  as  an  excuse  for  not  returning  the 
attachment,  and  as  an  equivalent  of  the  averment  in  the  plea 
that  the  attachment  was  duly  returned.  We  do  not  think 
this  a  sufficient  excuse  for  not  returning  the  attachment;  and 
hence  we  hold,  that  the  Circuit  Court  erred  in  allowing  the 
attachment  and  levy  to  go  in  evidence  to  the  jury. 

The  questions  raised  on  the  appointment  of  the  special 
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coroner,  and  on  the  direction  of  the  attachment,  are  rendered 
immaterial  by  this  ruling.  We  may  add,  however,  that  we 
are  not  convinced  there  is  any  thing  in  those  objections, 
nnder  the  statutes  of  force  when  the  attachment  was  issued 
and  levied,  and  still  unchange'd.  But  we  need  not,  and  do 
not,  decide  these  questions. 

The  third  plea  does  not  set  out,  or  state,  the  contents  of 
the  attachment,  under  which  the  levy  was  made,  nor  does  it 
set  forth  the  authority  under  which  the  special  coroner  acted. 
Hence,  it  is  not  a  plea  of  justification  under  process.  There 
is  nothing  in  this  plea,  which  shows  the  attachment  was 
issued  by  an  officer  authorized  to  issue  it,  or  that  it  was  so 
framed  as  to  authorize  such  levy,  or  that  Bird,  who  levied  it, 
had  any  authority  therefor.  Its  sufficiency,  as  a  defense, 
rests  on  the  alleged  compromise,  the  terms  of  which  are 
stated  above.  Its  language  is,  "  by  which  compromise  and 
settlement,  the  cotton  levied  on  was  agreed  to  be,  and  was 
turned  over  to  said  Bell<fe  Moore"  [plaintiffs  in  attachment  , 
*'  to  be  by  them  sold,  and  applied  towards  the  payment  of 
the  debt  of  said  Ann  M.  VVomack  to  said  Bell  &  Moore,  sued 
for  in  sjiid  attachment  suit ;  which  was  accordingly  done,  and 
the  said  Ann  M.  Womack  duly  credited  by  said  l^eW  &  Moore 
with  the  net  proceeds  of  said  cotton ;  and  that  by  said  com- 
promise and  settlement,  the  levy  on  the  corn  was  to  be 
released,  and  said  corn  left  where  it  was  when  said  levy  was 
made  ;  and  said  levy  cSn  said  corn  was  ,jeleased  accordingly, 
and  the  com  left  where  it  was  when  levied  on  under  said 
attachment."  It  is  not  averred  that  Mrs.  Womack  agreed, 
as  one  of  the  terms  of  the  compromise,  to  surrender  or  aban- 
don any  claim  she  may  have  had  for  damages,  for  the  tres- 
pass and  seizure  of  her  goods  ;  but  the  plea  seeks  to  give 
this  effect  to  the  compromise,  beyond  the  letter  of  the  alleged 
agreement.  This  is  extending  the  effect  of  the  compromise 
too  far.  One  whose  property  has  been  tortiously  taken,  may 
receive  it  back,  in  whole,  or  in  part,  or  may  consent  to  have 
it  turned  over  to  another,  without  impairing  his  right,  there- 
by, to  sue  for  the  trespass.  Restoration  of  the  goods  does 
not  heal  the  wrong  done  by  the  trespass.  -  Eioing  v.  Blount, 
20  Ala.  694.  Such  restoration  of  possession  to  the  owner,  or 
resumption  by  him,  is  a  proper  inquiry  in  mitigation  of  dam- 
ages. It  is  no  bar  to  the  action.  The  demurrer  to  the  third 
plea  should  have  been  sustained.— 2  Greenl.  Ev.  §  635a.  As 
mitigation,  testimony  of  the  delivery  of  the  chattels  to  Mrs. 
Womack,  or  to  another  with  her  authority,  or  that  of  her 
authorized  agent,  was  allowable  under  the  general  issue. 

Agency  can  not  be  established  by  the  mere  declarations  of 
the  one  assuming  to  be  agent.     It  may  be  implied  from  his 
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previous  employment  in  similar  acts,  or  from  subsequent  ac- 
quiescence.— Fisher  v.  Campbell,  9  Por.  210.  It  is,  like  an^ 
other  disputable  fact,  always  a  question  for  the  jury,  when  it 
is  sought  to  be  established  by  parol  proof. — 1  Brick.  Dig.  55, 
§281. 

Reversed  and  remanded.     Tbis  judgment  to  take  effect  as 
of  February  13, 1877,  when  this  cause  was  submitted. 


Glover  v.  McGilvray. 

Detinne  for  Mule. 

1.  Parol  mortgage.— As  between  the  parties,  a  valid  mortgage  of  a  chattel 
may  be  created  by  parol,  and  no  particnliir  form  of  words  is  necessary  :  a  ver- 
bal agreement  between  the  seller  and  the  purchaser  of  a  mule,  that  the  former 
shall  have  a  mortgage  on  the  mule,  if  the  note  for  the  purchase-money  is  not 
paid  at  maturity,  is  a  valid  parol  mortgage. 

2.  Parol  evidence  of  terms  outside  of  icritten  conlrad  ;  subsequetit  modification 
of  contract. — \\*bere  the  purchaser  of  a  mule,  having  executed  and  delivered 
liis  note  for  the  price,  and  having  received  the  mule,  "immediately  afltr  the 
execution  of  his  note,  and  as  he  was  about  to  leave  with  the  mule,  verbally 
agreed  "  with  the  seller  that  the  latter  "  should  have  a  mortgage  on  the  mule 
to  secure  payment  of  the  note;"  AeW,  that  this  agreement,  being  outside  of 
the  contract  shown  by  thg^ote,  might  be  proved  by  parol,  and  was  also  valid 
as  a  subsequent  modification  of  that  contract. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  Frank  P.  Glover,  against 
James  McGilvray,  to  recover  a  mule,  together  with  damages 
for  its  detention ;  and  was  commenced  on  the  6th  January, 
1879.  The  defendant  pleaded  non  deXinet,  and  issue  was 
joined  on  that  plea.  "  On  the  trial,"  as  the  bill  of  excep- 
tions states,  "  the  plaintiff  testified,  as  a  witness  for  himself, 
that  he  bought  the  mule  now  sued  for,  from  the  defendant, 
on  the  19th  October,  1878,  and  was  to  pay  $68  for  it  on  the 
1st  January,  1879  ;  that  he  gave  the  defendant  his  note  for 
that  sum,  but  did  not  pay  it  at  maturity,  and  has  not  yet 
paid  it,  though  the  note  is  now  in  his  possession ;  that  the 
defendant  sent  it  to  his  house,  a  few  days  after  it  became 
due,  and  left  it  there  with  plaintiff's  wife  ;  that  the  defend- 
ant, about  the  same  time,  got  possession  of  said  mule  with- 
out his  consent,  and  has  ever  since  held  it,  and  had  it  at  the 
commencement  of  this  action ;  that  the  value   of  the   mule 

was  $75,  and  the  value  of  its  hire  during  its  detention,  up  to 
Vol.  lxiu. 
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the  time  of  tlie  trial,  was  $10."  (And  the  plaintiflF  then  in- 
troduced the  said  note  for  $68,  which  was  dated  October  19, 
1878,  and  payable  on  the  1st  January  next  after  date,  to 
James  McGrilvray,  or  bearer.)  "  The  defendant  then  testi- 
fied, in  his  own  behalf,  that  immediately  after  the  sale  of  the 
mule  by  defendant  to  plaintiff,  and  after  the  execution  and 
delivery  of  said  note,  and  as  plaintiff  was  about  to  leave  with 
the  mule,  plaintiff  verbally  agreed  with  him  that  he  should 
have  a  mortgage  on  the  mule,  to  secure  the  amount  due  for 
the  mule,  and  that  if  he  did  not  pay  the  note  promptly,  on 
the  first  day  of  January,  1879,  he  would  return  the  mule  to 
the  defendant,  and  the  defendant  might  take  him  back.  The 
plaintiff  objected  to  this  evidence,  and  moved  to  rule  it  out ; 
but  his  objection  and  motion  were  overruled  by  the  court, 
and  he  excepted. 

"  This  being  all  the  evidence,  the  court  charged  the  jury, 
among  other  thinos,  that  after  the  consummation  of  the  con- 
tract, the  parties  still  had  a  right  to  modify  or  change  it ; 
and  if  they  believed,  from  the  evidence,  that  the  plaintiff,  after 
the  sale  and  the  execution  of  the  note,  then  and  there  agreed 
that,  for  security  to  defendant,  the  mule  was  to  remain  his 
property,  and  that  the  defendant  should  have  the  right  to 
take  the  mule  back,  then  the  plaintiff  is  not  entitled  to  re- 
cover. The  plaintiff  excepted  to  this  charge,  and  requested 
the  following  charge,  which  was  in  writing :  '  Even  if  the 
jury  believe,  from  the  evidence,  that  immediately  after  the 
sale  and  delivery  of  the  mule  to  plaintiff,  and  the  execution 
and  delivery  of  the  note  by  plaintiff  to  defendant,  the  parties 
verbally  agreed  that  the  mule  should  remain  t'ne  property  of 
the  defendant  until  said  note  was  paid,  this  does  not  consti- 
tute a  verbal  mortgage  on  the  mule,  and  does  not  authorize 
the  defendant  to  take  and  keep  the  mule.'  The  court  re- 
fused this  charge,  and  the  plaintiff  excepted." 

The  admission  of  the  evidence  objected  to,  the  charge 
given,  and  the  charge  refused,  are  now  assigned  as  error. 

J.  M.  McKleroy,  for  appellant. — The  note  shows  the  entire 
contract  between  the  parties,  and  parol  evidence  could  not 
be  received  to  vary  or  add  to  its  terms.  If  any  verbal  agree- 
ment, as  the  defendant  testified,  it  was  "  immediately  after" 
the  execution  of  the  note,  and,  hence,  was  part  and  parcel  of 
the  same  contract ;  and  not  being  included  in  the  writing, 
no  effect  can  be  given  to  it.  When  an  asserted  verbal  con- 
tract follows  "  immediately  after"  the  execution  of  a  written 
contract  between  the  same  parties,  they  cannot  be  construed 
as  two  separate  contracts.  That  the  evidence  ought  not  to 
have  been  received,  see  2  Parsons  on  Notes  and  Bills,  501, 
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and  authorities  cited  in  note  h;  Ware  v.  Cowles,  24  Ala.  446  ; 
Hart  V.  Clark,  54  Ala.  490  ;  S.  C,  49  Ala.  86  ;  3  Smith's  L. 
C  729 ;  Wright  v.  Uemington,  cited  in  The  Reporter,  Sep- 
tember 17, 1879,  p.  369. 

John  A.  Foster,  contra. — The  original  contract  was  com- 
plete in  itself,  and  no  effort  was  made  to  varj'  or  add  to  its 
terms.  The  subsequent  verbal  agreement  was  simply  a  new 
contract,  or  a  modification  of  the  original  contract ;  and  its 
words  created  a  valid  parol  mortgage. 

BRICKELL,  C.  J. — As  between  the  parties,  a  mortgage  of 
chattels  may  be  created  by  parol,  and  will  be  valid.  No 
special  words  are  necessary  to  its  creation.  It  is  enough 
that  the  transaction  clearly  indicates  an  intention  and  agree- 
ment that  the  chattel  shall  stand  as  a  security  for  a  debt. 
3Iorroiv  v.  Turney,  35  Ala.  131.  Whether  it  was  part  of  the 
contract  of  sale,  or  a  subsequent  agreement,  that  the  defend- 
ant should  have  a  mortgage  on  the  mule,  and  that  the  plain- 
tiff would  return  it  to  him,  if  the  note  for  the  purchaser 
money  was  not  paid  when  due,  a  mortgage  was  created,  and 
the  defendant  had  the  right  to  the  possession  of  the  mule  on 
the  failure  of  the  plaintiff  to  pay  the  debt.  It  was  not  an 
agreement  to  give  a  mortgage  in  the  future,  the  parties  in- 
tended, but  a  present  security,  to  the  operation  of  which,  no 
other  or  further  act  was  necessary. 

Though  a  note  in  writing  was  given  for  the  purchase-money, 
not  expressing  that  there  was  a  security  for  its  payment,  the 
oral  evidence  of  the  mortgage  was  not  inconsistent  with,  or 
repugnant  to  it.  Contracts  may  rest  partly  in  writing,  and 
partly  in  parol ;  and  when  but  a  part  of  the  contract  is  re- 
duced, or  intended  to  be  reduced  to  writing,  the  independent 
part,  not  incorporated  in  the  writing,  may  be  proved  by 
parol. — 2  Whart.  Ev.  §  1015.  Besides,  the  evidence  tended 
to  show  that  the  mortgage  was  created  subsequent  to  the  giv- 
ing of  the  note,  and  was  a  separate  contract.  The  parties 
could  by  parol  modify  the  contract,  and  such  modification 
needs  no  new  consideration  to  support  it. — Thomason  v.  Dill, 
30  Ala.  444, 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 
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Brewer  v.  King's  Sureties. 

Summary  Proceeding  on  Tax- Collector' s  Official  Bond.    ' 

1.  Tax-coUector's  official  bond  ;  liability  (f  sureties.— The  general  law  of  1868, 
regulating  elections,  required  a  tax-collector  to  be  elected,  in  each  countj',  on 
the  first  Tuesday  alter  the  first  Monday  in  November,  1871,  "and  every  three 
years  thereaft«r,"  but  did  not  expressly  declare  when  their  term  of  office 
should  begin  or  end.  The  subsequent  statute  of  December  17,  1873,  "relating 
to  the  term  of  office  of  the  several  tax-collectors,"  after  providing  that  collect- 
ors thereafter  elected  should  enter  on  the  discharge  of  their  duties  on  the 
second  Monday  in  April  next  succeeding  their  election,  further  enacted  "that 
the  term  of  office  of  the  several  tax-collectors  now  in  office  shall,  continue  until 
ike  second  Monday  in  April,  1875  ;  provided,  that  such  tax-collectors  shall  exe- 
cute bonds,  with  sufficient  sureties,  in  the  form  now  prescribed  by  law,  for  the 
faithful  discharge  of  their  duties  as  such  during  their  respective  terms  of  office 
as  hereby  extended."  Held,  that  the  sureties  on  the  official  bond  of  a  collector 
who  was  elected  in  1871,  and  who  did  not  give  a  now  bond  under  the  act  of 
1873,  were  not  liable  for  a  default  of  their  principal  committed  during  the 
interval  between  November,  1874,  and  April,  1875.  (Brickell,  C.  J.  dissent- 
ing, held  that  the  sureties  were  liable  under  the  general  law  declaring  the  legal 
effect  of  official  bonds  [Code,  §  179),  which  declares  that  an  official  bond  is 
obligatory  on  the  principal  and  his  sureties,  "for  any  breach  of  the  condition 
during  the  time  the  officer  continues  in  office,  or  discharges  any  of  the  duties 
thereof,"  and  "for  the  faithful  discharge  of  any  duties  which  may  be  required 
of  such  officer  by  any  law  passed  subsequently  to  the  execution  of  such 
bond.") 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  J.  Q.  Smith. 

This  was  a  statutory  proceeding,  by  notice  and  motion, 
for  a  summary  judgment  against  John  E.  King,  and  the  sure- 
ties on  his  ofl&cial  iQond  as  tax-collector  of  Sanford  (now  La- 
mar) county ;  and  was  instituted  by  Willis  Brewer,  as  State 
Auditor,  on  the  14th  September,  1877.  Said  King  was 
elected  tax-collector  of  Lamar  county,  at  the  general  election 
in  November,  1871 ;  and  his  official  bond,  which  was  condi- 
tioned as  required  by  law,  and  regularly  approved,  was  dated 
the  20th  November,  1871.  The  proceeding  was  discontinued 
as  to  King  himself,  and  also  as  to  several  of  the  sureties  who 
were  not  served  with  process,  and  prosecuted  only  against 
those  who  had  been  legally  notified.  The  defendants  pleaded 
the  general  issue,  and  did  not  demand  a  trial  by  jury.  The 
plaintiff  proved  on  the  trial,  as  appears  from  the  bill  of  ex- 
ceptions, that  the  said  King  had  failed  to  account  for  and 
pay  into  the  State  treasury  moneys  amounting  to  11,111.55, 
which  he  had  collected  as  such  tax-collector.     "The  defend- 
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ants  introduced  testimony  tending  to  show  that  said  King 
had  lawfully  accounted  for  all  the  taxes  collected  prior  to  the 
first  Tuesday  after  the  first  Monday  in  November,  1874 ;  that 
after  said  first  Tuesday  in  November,  1874,  when  his  suc- 
cessor in  ofiice  was  elected,  he  continued  to  collect  taxes 
from  the  citizens  of  said  county ;  that  the  taxes  so  collected 
by  him,  in  and  for  the  year  1874,  he  has  never  paid  into  the 
treasury ;  and  that  said  King  had  never  executed  an  addi- 
tional bond  as  tax-collector,  in  accordance  with  the  require- 
ments of  the  act  approved  December  17, 1873,  relating  to 
the  term  of  office  of  the  several  tax-collectors  of  this  State. 
On  this  evidence,  the  court  rendered  judgment  for  the  de- 
fendants ;"  to  which  the  plaintiff  excepted,  and  which  is  now 
assigned  as  error. 

H.  C.  Tompkins,  Attorney-General,  for  the  appellant. — At 
the  time  of  King's  election  as  tax-collector,  there  was  no  law 
of  force  which  provided  when  his  term  of  office  should  com- 
mence, or  when  it  should  terminate ;  hence,  it  commenced 
as  soon  as  he  qualified  after  his  election,  and  continued  until 
his  successor  was  elected  and  qualified. — Stratton  v.  Outlaw, 
28  Cal.  44 ;  Cordiell  y.  Frizdl,  1  Nevada,  130.  His  official 
bond,  then,  bound  him  and  his  sureties  for  the  faithful  dis- 
charge of  his  duties  during  this  entire  term — that  is,  until  his 
successor  was  elected  and  qualified ;  and  the  general  statute 
declaring  the  legal  effect  of  official  bonds,  which  is  by  law 
incorporated  in  every  bond  executed  under  its  provisions, 
made  the  sureties  bound  for  any  breach  of  the  condition, 
"  during  the  time  the  officer  continues  in  office,  or  discharges 
any  of  the  duties  thereof. — Rev.  Code,  §  169.  In  the  con- 
struction of  this  statute,  effect  must  be  given  to  each  clause 
and  word,  and  it  can  not  be  assumed  that  each  of  the  two 
clauses  means  exactly  the  same  thing.  Thus  construing  it, 
the  first  clause  makes  the  sureties  liable  so  long  as  the  term 
of  their  principal  continues,  whether  such  term  be  fixed  by 
statute,  or  exists  by  reason  of  the  failure  of  his  successor  to 
qualify  ;  and  the  second  makes  them  liable  so  long  as  their 
principal  discharges  any  of  the  duties  of  the  office,  whether 
rightfully  or  wrongfully. 

This  statute  is  remedial,  and  must  be  liberally  construed 
to  advance  the  remedy,  and  to  prevent  the  evil  which  it  was 
intended  to  guard  against,  or  suppress. — Sproivl  v.  Lawrence, 
33  Ala.  674.  It  was  not  enacted  in  the  interest  of  the  sure- 
ties on  official  bonds,  who  had  already  ample  means  to  pro- 
tect themselves.  It  was  obviously  enacted  in  the  interests  of 
the  public,  and  was  intended  to  remedy  defects  in  the  laws 
then  existing.     It  was  first  incorporated  in  the  Code  of  1852 
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(§  130) ;  before  which  time,  as  settled  by  the  decisions  of  this 
court,  sureties  were  only  held  liable  for  defaults  committed 
by  their  principal  during  the  term  actually  prescribed  by  law, 
and  not  for  defaults  committed  while  he  held  over  until  the 
qualification  of  his  successor. — Richardson  v.  Bean,  5  Porter, 
27 ;  CuthheH  v.  Hur/gins,  21  Ala.  349.  This  was  the  defect 
which  experience  had  pointed  out  in  the  former  laws,  the 
mischief  or  evil  which  the  new  law  was  intended  to  suppress ; 
and  it  is  the  only  field  of  operation  which  can  be  found  for 
it.  No  question  had  ever  arisen  as  to  the  liability  of  sureties 
in  the  event  of  the  resignation  of  their  principal,  and  no  leg- 
islation was  called  for  in  reference  to  such  cases.  King  cer- 
tainly entered  on  the  discharge  of  the  duties  of  his  office 
under  the  bond  signed  by^  these  sureties  ;  he  continued  in  the 
discharge  of  those  duties  under  that  bond,  and  he  collected 
the  money  for  which  they  are  now  sued  in  the  discharge  of 
those  duties — that  is,  as  tax-collector.  Whether  he  collected 
them  riglitfully  or  wrongfully — whether  as  an  officer  dejure, 
or  as  an  officer  de  facto — the  sureties  are  equally  liable.  As 
bearing  on  this  question,  see  Fann  v.  Pipkin,  77  N.  C.  408 ; 
Newman  v.  Beckioitli,  5  Lansing,  Penn.  80 ;  Placer  Co.  v.  Dick- 
erson,  45  Cal.  12  ;  Brandt  on  Sureties,  §  471. 

The  act  of  December  17,  1873,  did  not  extend  the  term  of 
office  of  all  the  tax-collectors,  absolutely  and  unconditionally. 
The  proviso  required  the  execution  of  a  new  bond,  as  a  con- 
dition precedent  to  the  extension ;  and  where  no  new  bond 
was  given,  the  term  of  the  incumbent  was  not  extended. — 
Potter's  Dwarris,  118 ;  Voorhies  v.  U.  S.  Bank,  10  Peters,  471. 
As  King  never  gave  a  new  bond,  he  did  not  hold  over  under 
the  extended  term  allowed  by  that  statute,  but  simply  by 
virtue  of  his  possession  and  election.  His  possession  may 
have  been  wrongful,  but  it  was  under  color  of  office,  and  in 
the  discharge  of  official  duties,  for  which  these  sureties  are 
liable  under  the  general  law. 

GuNTER  k  Blakey,  contra. — 1.  If  the  act  of  1873  had  not 
required  tax-collectors  to  give  a  new  bond,  for  the  additional 
term  of  office  as  extended  by  that  act,  the  sureties  on  the 
bond  for  the  expired  term  would  not  be  liable  for  defaults 
committed  after  the  expiration  of  the  original  term.  The 
terms  of  the  contract  entered  into  by  the  sureties,  under  the 
law  then  of  force  (Code,  §§  163,  403),  would  not  extend  to 
defaults  committed  after  the  expiration  of  the  term  for  which 
the  bond  was  given.  If  section  179  of  the  Code  can  operate 
to  make  a  bond  for  one  term  cover  a  subsequent  term,  with- 
out or  against  the  assent  of  the  sureties,  then  the  power  of 
the  legislature  in  this  respect  is  unlimited,  and  a  bond  exe- 
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cuted  in  1860  can  be  made  to  cover  defaults  committed  by 
the  same  officer  ten  years  afterwards.  There  can  be  no  differ- 
ence, in  principle,  between  an  extension  of  the  term  for  five 
months,  and  an  extension  for  five  years ;  nor  between  an 
additional  term  immediately  succeeding  tlie  expired  term, 
and  one  occurring  after  an  interval  during  which  the  office 
has  been  held  by  another  person.  The  statute  does  not 
require  or  authorize  such  an  unreasonable  construction.  Its 
manifest  purpose  was  to  prevent  the  sureties  from  raising 
any  question  as  to  the  legality  of  their  principal's  tenure  of 
office — to  make  them  equally  liable,  during  the  term  for 
which  they  bound  tb  em  Selves,  whether  their  principal  was  a 
legal  officer  or  a  usurper. 

2.  But  any  implied  extension  of  the  sureties'  liability  is 
excluded  by  the  very  terms  of  the  act  of  1873,  which  requires 
a  new  bond  for  the  extended  term  ;  thereby  recognizing  the 
fact  that  the  sureties  on  the  original  bond  would  not  be 
bound,  and  showing  an  intention  that  they  should  not  be 
held  bound.  The  proviso  was  entirely  unnecessary,  if  the 
sureties  on  the  old  bond  were  liable  for  the  extended  term. — 
Wood  V.  Morroio,  56  Ala.  1. 

MANNING,  J. — John  E.  King  was  elected,  in  November, 
1871,  tax-collector  of  Sanford,  now  Lamar  county  ;  and  the 
defendants  in  this  cause  became  his  bondsmen  for  the  faith- 
ful discharge  of  the  duties  of  the  office.  The  election  was 
had  under  the  act  of  1868,  "to  regulate  elections  in  this 
State  ;"  according  to  which,  a  tax-collector  was  to  be  elected, 
in  each  county,  on  the  first  Tuesday  after  the  first  Monday 
of  November  in  the  year  1871,  "and  every  three  years  there- 
after."— Acts  of  1868,  p.  272!,  §  8.  Defendants  are  sued  for 
taxes  collected  by  King,  after  the  election,  in  November, 
1874,  of  another  person  as  tax-collector  of  that  county,  and 
between  that  time  and  the  second  Monday  in  April,  i875  ; 
and  they  deny  liability.  King  is  not  a  party  to  the  cause, 
process  not  having  been  served  on  him. 

The  decision  of  the  case  involves  a  consideration  of  the 
meaning  and  eifect  of  some  provisions  of  the  Code,  and  of 
the  act  of  December  17,  1873,  "relative  to  the  term  of  office 
of  the  several  tax-collectors  of  this  State." — Acts  of  1873, 
pp.  36-7.  By  the  first  section  of  this  act,  it  is  declared,  that 
the  tax-collectors  to  be  elected  in  November,  1874,  and  every 
three  years  thereafter,  should  "severally  enter  upon  the  dis- 
charge of  their  official  duties,  on  the  second  Monday  in  April 
next  succeeding  their  election  ;"  and  the  second  section  "en- 
acted, that  the  term  of  office  of  the  several  tax-collectors  of 
this  State,  now  in  office,  shall  continue  until  the  second  Mon- 
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day  in  April,  1875  ;  provided,  that  such  tax-collectors-shall 
execute  bonds,  with  sufficient  securities,  in  the  form  now 
prescribed  by  law,  for  the  faithful  discharge  of  their  duties 
as  such  during  their  respective  terms  of  office  as  hereby  ex- 
tended ;  and  that  all  laws  and  parts  of  laws,  in  conflict  with 
the  provisions  of  this  act,  be,  and  the  same  are  hereby,  re- 
pealed."    King  did  not  give  a  new  bond. 

There  being  no  express  declaration  by  statute,  prescribing 
what  the  term  of  office  of  a  tax-collector,  chosen  by  the  peo- 
ple in  1871,  should  be,  and  provision  being  made  for  the 
election  of  his  successor  "three  years  thereafter,"  the  person 
then  elected  would  be  entitled  to  give  bond,  and  take  the 
oath  of  office,  immediately  afterwards,  and  thereupon  be- 
come tax-collector  in  King's  stead. —  Cordiell  v.  Frizell,  1  Ne- 
vada, 130.  Hence,  according  to  law,  as  it  existed  when  the 
bond  here  sued  on  was  executed,  his  term  of  office — that 
during  which  his  sureties  agreed  to  be  bound  for  his  official 
conduct — was  a  term  of  three  years.  But,  it  having  been  en- 
acted, by  the  subsequent  statute  of  1873,  that  the  person 
elected  to  the  same  office  in  November,  1874,  should  enter 
upon  the  discharge  of  its  duties  in  April,  1875,  he  was  not 
entitled  to  do  so,  and  his  term  of  office  would  not  begin,  be- 
fore that  time. — Cordiell  v.  Frizell,  supra.  AVherefore,  by  the 
second  section  of  that  act,  the  legislature  undertook  to  ex- 
tend the  termf  of  his  predecessor,  then  in  office,  over  the  in- 
tervening period  ;  adding  to  the  enactment,  for  that  purpose, 
the  proviso  above  set  forth. 

This  was,  in  effect,  the  creation  for  him  of  another  term  of 
office  of  that  length.  Were  the  obligations  of  the  sureties, 
upon  the  bond  executed  in  1871,  continued  thereby  beyond 
the  term  for  which  their  principal  was  elected,  and  through 
this  additional  period  ?  Manifestly  not,  unless  certain  pro- 
visions of  the  Code,  under  and  in  comformity  with  which 
their  bond  was  executed,  and  by  which  it  must  be  interpre- 
ted, show  that  they  consented  to  such  an  enlargement  by 
statute  of  their  liability.  The  legislature  could  not,  other- 
wise, change  the  obligations  of  their  contract,  or  create  new 
ones,  any  more  than  it  could  abrogate  or  impair  those  of  a 
contract  between  individuals. — See  United  States  v.  Kirk- 
patrirk,  9.  Wheat.  720. 

By  the  condition  of  the  bond  in  this  case,  conforming  to 
section  157  of  the  Kevised  Code  (Code  of  1876,  §  163),  the 
obligors  engaged  that  King  should  faithfully  discharge  the 
duties  of  his  office  "during  the  time  he  continues  therein,  or 
discharges  any  of  the  duties  thereof."  And  by  section  169 
of  the  Revised  Code  (Code  of  1876, 1 179),  it  is  declared : 
"Every  official  bond,  executed  under  this  Code,  is  obligatory 
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on  the  principal  and  securities  thereon  :  1.  For  any  breach 
of  the  condition,  during  the  time  the  officer  continues  in 
office,  or  discharges  any  of  the  duties  thereof.  2.  For  the 
faithful  discharge  of  any  duties  which  may  be  required  of 
such  officer,  by  any  law  passed  subsequently  to  the  execu- 
tion of  such  bond,  although  no  such  condition  is  expressed 
therein.  3.  For  the  use  and  benefit  of  every  person  who  is 
injured,  as  well  by  any  wrongful  act  committed  under  color 
of  his  office,  as  by  his  failure  to  perform,  or  the  improper  or 
neglectful  performance  of  those  duties  imposed  by  law." 

The  sections  cited,,  it  will  be  observed,  are  not  confined  to 
tax-collectors.  They  relate  to  all  public  officers.  Clause  3, 
last  above  quoted,  is  not  concerned  in  the  present  inquiry. 
Why  the  second  clause,  next  preceding  that,  was  incorporated 
in  the  statute  law,  is  easily  perceived.  In  the  exigencies  of 
society,  new  interests  arise,  and  services  in  respect  of  them 
become  necessary,  the  performance  of  which  can,  most  con- 
veniently and  properly,  be  imposed  upon  existing  officers  : 
while,  ordinarily,  their  sureties  would  not  be  liable  for  the 
faithful  discharge  of  duties  which  did  not  belong  to  the  office 
when  they  became  such,  unless  such  liability  were  distinctly 
assumed  b}^  them  when  they  executed  the  bond,  iiut  the 
duties  here  referred  to  are  those  which  may  bo  annexed  to 
the  office,  to  be  performed  during  the  continuance  of  the 
term.  They  are  new,  or  additional  duties,  a]->propriate  to 
the  office,  not  the  same  that  originally  pertained  to  it,  and 
an  extension  by  statute  of  the  obligation  of  the  bondsmen 
for  the  performance  of  them  through  a  longer  period  than 
the  term  for  which  the  officer  was  elected. — Mayor  of  Gamb. 
V.  Dennis,  Ell.,  Bl.  &  El.  660.  The  1st  clause  next  preceding 
that  just  mentioned,  of  section  179,  is  the  one  to  be  chiefly 
considered. 

By  declaring  the  obligors  liable  for  any  breach  of  the  con- 
dition, "during  the  time  the  officer  continues  in  office,  or  dis- 
charges any  of  the  duties  thereof,"  it  may  have  been  intended 
to  recognize  his  right  to  resign,  and  discontinue  the  dis- 
charge of  such  duties,  and  the  State's  right  to  remove  and 
disiniss  him  according  to  law ;  after  which,  the  liability  of 
the  bondsmen  should  cease,  although  his  term  of  office  had 
not  run  out. '  So,  if,  while  in  office,  he  had  begun  the  execu- 
tion of  some  duty,  which  was  not  finished  when  his  term  ex- 
pired, it  would  be  his  right,  under  the  law,  to  complete,  after 
the  term  was  ended,  what  was  thus  begun  during  its  contin- 
uance. Or  the  officer  might  be  authorized  by  law  to  hold 
over,  during  the  short  time  after  the  election  of  his  succes- 
sor, which  the  latter  might  need  to  enable  him  to  give  the 
bond  and  take  the  oath  of  office.  In  which  latter  cases,  the 
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sureties  would  continue  bound  for  the  acts  of  their  principal 
during  that  interval.  There  is  thus  a  field  for  the  operation 
of  this  clause,  without  supposing  with  the  Attorney- General, 
that  it  was  the  purpose  to  secure  thereby  to  the  State  the 
right,  by  a  subsequent  act,  to  extend  the  obhgations  of  the 
sureties,  through  another  term  of  oflfice,  long  or  short,  with 
which  the  legislature  might  undertake  to  invest  their  princi- 
pal. If  it  was  intended  to  secure  to  that  body  such  authority 
as  this,  it  is  not  to  be  supposed  that  a  provision  of  so  much 
importance,  and  which  could  be  so  easily  expressed  in  plain 
words,  would  not  be  declared  in  unmistakable  language.  To 
hold  that  the  words  used  conceded  to  the  legislature  the 
power  to  bind  King's  sureties  for  another  term  of  oflSce  of 
five  months,  conferred  by  it  upon  him,  would  be  an  admis- 
sion that  it  might,  by  successive  enactments,  continue  him 
in  office  five  years,  or  fifteen  years  longer,  if  the  constitution 
did  not  hinder ;  and  that  the  sureties  would  be  as  much 
bound  for  the  prolonged  period,  as  for  the  shorter  one.  As 
was  said  by  Ch.  Justice  Beasley,  of  New  Jersey  :  "I  know 
no  case,  in  which  such  an  amplitude  of  responsibility  has 
been  thrown  upon  a  surety,  except  when  the  terms  of  the 
obligation  would  admit  of  no  other  result." — Citizens'  Loan 
dissociation  v.  Nugent,  11  Vroom,  215. 

The  interpretation  contended  for  is  not  reconcilable  with 
the  rule  for  the  construction  of  such  clauses,  established  by 
the  decisions  in  Lord  Arlington  v.  Merricke  (3  Saund.  403), 
and  the  numerous  cases  following  it ;  according  to  which, 
provisions  of  that  kind  (and  whether  in  statutes,  or  the  con- 
ditions of  bonds,  their  meaning  is  just  the  same),  must  be 
understood  as  restricted  by  the  nature  and  duration  of  the 
offices  to  which  they  relate  ;  or,  to  be  more  precise,  though 
the  obligatory  words  be  "so  broad  that,  intrinisically  con- 
sidered, they  covenanted  for  the  good  behavior  of  the  princi- 
pal obligor,  during  the  whole  period  of  liis  remaining  in  the 
designated  office,  nevertheless  the  efficacy  would  be  restricted 
to  his  current  term,  when  such  term  was  for  a  determinate 
period." — Mayor  v.  CroweU,  11  Vroom,  207.  "Can  we  say," 
asked  Mansfield,  C.  J.,  concerning  the  sureties  in  another 
case  of  the  kind,  "that  they  intended  to  be  bound  for  an  in- 
definite period  ?" — See,  also,  Liverpool  Water-  Works  v.  At- 
kinson, 6  East,  607  ;  Wardens,  &c.  v.  Bostock,  6  Bos.  &,  PuL 
175  ;  Leadley  v.  Evans,  2  Bingh.  32 ;  Peppin  v.  Cooper,  2  B. 
&  Aid.  431 ;'  Kifon  v.  Jidian,  4  El.  k  Bl.  854 ;  Com.  v.  Fair- 
fax, 4  Hen.  &  Munf.  208  ;  Munford  v.  Rice,  6  Munf.  81  ; 
State  V.  Wyman,  2  Gill  &  J.  254 ;  Welch  v.  Seymour,  28  Conn. 
387 ;  Chelmsford  v.  Demarest,  7  Gray,  1;  Dover  v.  Tioombley, 
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42  New  Hampshire,  59 ;  Bramford  v.  lies,  3  Wels.,  Hurl. 
&  G.  380. 

There  are  two  limitations,  within  which  the  bondsmen  of 
a  public  officer,  who  is  elected  for  a  term  of  service  prescribed 
by  law,  certainly  understand  that  they  are  impregnably  in- 
trenched, and  beyond  which  their  liability  can  in  no  event 
be  carried.  One  of  these  limitations  is  of  the  amount,  the 
total  sum,  which  shall  be  the  extreme  measure  of  their  re- 
sponsibility :  and  the  other  is  of  the  time  during  which  they 
shall  be  answerable  for  any  official  misconduct,  neglect,  or 
default  of  their  principal.  Their  engagement  is  to  the  amount 
of  the  penalty  written  in  the  bond,  and  for  the  term  of  office 
prescribed  by  law,  and  goes  no  further,  unless  it  be  plainly 
declared  that  it  shall.  These  land-marks  of  their  liability 
are  of  so  great  importance,  that  not  even  the  legislature  may 
remove  them,  without  the  consent,  clearly  secured,  either  in 
advance  or  subsequently,  of  the  bondsmen  themselves.  We 
do  not  find  it  given  in  the  clauses  of  the  Code,  which  are  re- 
lied on  as  showing  it.  On  the  contrary,  it  would  seem  that 
the  enlarged  responsibilities  which  they,  and  especially 
clause  3,  above  quoted,  impose  on  the  sureties,  disclose  good 
reasons  why  these  limitations  of  time  and  amount,  which  apr 
pear  to  us  to  be  essential  parts  of  their  contract,  should  be. 
the  more  carefully  maintained.  The  statute  of  1873  itself 
recognizes  such  limitations,  in  expressly  requiring,  by  its  pro- 
viso, a  new  bond  to  cover  the  duties  of  the  term  as  extended. 
For  the  effect  of  such  a  provision,  notwithstanding  the  ex- 
press enactment  by  clause  2  above  quoted,  in  respect  of  du- 
ties imposed  on  the  officer  duHng  his  term,  by  acts  passed 
after  execution  of  his  bond,  see  Morroio  v.  Wood,  56  Ala.  1 ; 
also,  U.  8.  V.  Gheesernan,  3  Sawy.  424 ;  Commoraoealth  v. 
Toms,  45  Pa.  St.  408. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 

BRICKELL,  C.  J. — I  cannot  assent  to  this  opinion.  My 
view  of  the  question  may  be  found  in  the  case  of  Morrow  v. 
Wood,  56  Ala.  7.  I  do  not  think  there  is  any  obscurity,  or 
ambiguity,  in  any  clause  of  section  179  of  the  Code  of  1876 ; 
and  its  manifest  purpose  is,  to  impose  a  liability  on  the  prin- 
cipal and  sureties  in  every  official  bond — 1.  "For  any  breach 
of  the  condition,  during  the  time  the  officer  continues  in 
office,  or  discharges  any  of  the  duties  thereof.  2.  For  the 
faithful  discharge  of  any  duties  which  may  be  required  of 
such  officer,  by  any  law  passed  subsequently  to  the  execu- 
tion of  such  bond,  although  no  such  condition  is  expressed 
therein."  It  is  not  alloivable  to  inteiyret  luliat  has  no  need  of  in- 
tei^prefation.  No  other  field  of  operation,  for  these  clear 
Vol.  Lxru. 
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statutory  provisions,  need  be  sought,  than  that  which  they 
so  clearly  express. 


Youngs  <&  Son  v.  Lehman,  Durr  &  Co.* 

Action/or  Money  Paid,  Money  Had  and  Received^  dec. 

1.  When  action  lies  for  money  paid  by  mistake.  — Money  paid  nnder  a  mis- 
take of  a  material  fact  may  be  recovered  in  an  action  on  the  common  connts 
in  assumpsit,  although  the  person  making  the  payment  had  in  his  power  the 
means  of  ascertaining  the  facts,  and  was  guilty  of  negligence  in  not  ascer- 
taining them;  but  such  negligence  on  his  part  is  a  fact  for  the  consideration 
of  the  jury,  in  determining  whether  his  alleged  ignorance  w£is  real  or  feigned. 

2.  Same,  for  money  paid  under  forged  instrument. — A.  person  who  discounts  a 
negotiable  instrument  which  is  forged,  and  to  which  he  is  not  a  party,  may 
recover  back  the  money  so  paid;  bat,  when  he  is  a  party  to  the  instrument, 
and  stands  in  such  a  relation  to  the  other  parties  that  he  ought  to  know 
whether  it  is  genuine  or  not,  he  can  not  recover  money  paid  on  it. 

3.  Slime. — The  acceptor  of  a  bill  of  exchange  is  chargeable  with  a  knowl- 
edge of  the  drawer's  signature,  and  can  not  recover  money  paid  on  a  forged 
signature;  but,  if  a  material  altenxtion  is  made  in  the  draft,  after  it  has  been 
signed  by  the  drawer,  and  the  drawee  is  not  guilty  of  any  negligence  in  the 
matter,  he  may  recover  money  paid  on  it  in  ignorance  of  the  alteration;  yet 
not  against  the  drawer,  unless  negligence  can  be  attributed  to  the  latter. 

4.  Action  belioeen  innocent  sufferers  by  wrongful  act  of  third  person. — Ajs  be- 
tween persons  equally  innocent^  one  of  whom  is  bouud  to  know  and  act  npon 
his  knowledge,  while  the  other  has  no  meins  of  knowledge,  the  latter  will  not 
be  burdened  with  a  loss,  iu  exoneration  of  the  former;  and  when  one  of  two 
inuoceat  persons  mast  sufifer  by  the  tortious  act  of  a  third,  he  niust  bear  the 
consequences  who  gavQ  the  wrongdoer  the  means  of  doing  the  wrongful  act 

5.  Same ;  letter  of  credit ;  money  paid  on  forged  bill  of  lading.  — A.  letter  au- 
thorizing the  person  to  whom  it  is  addressed  to  draw  on  the  writers  for  any 
cotton  he  may  buy  in  a  named  city,  provided  the  draft  is  accompanied  by  a 
bill  of  lading  of  the  cotton,  and  does  not  in  amoant  exceed  three-fourths  of  the 
market  price  of  the  cotton,  binds  the  writers,  as  in  favor  of  any  person  who, 
on  the  faith  of  the  letter,  advances  the  money  to  buy  the  cotton,  for  a  draft 
which  conforms  to  the  prescribed  conditions,  although  the  accompanying  bill 
of  lading  is  not  genuine;  aod  having  paid  the  dmft,  they  can  not  recover 
back  the  money,  on  discovering  the  fraud  in  the  bill  of  lading. 

Appeal  from  the  Circuit  Court  of  Barbour. 

Tried  before  the  Hon.  H.  D.  Clatton. 

This  action  was  brought  by  Lehman,  Durr  &  Co.,  of  Mont- 
gomery, against  E.  B.  Young  &  Son,  of  Eufaula,  to  recover 
the  sum  of  $2,409.60,  for  money  paid  by  plaintiffs,  on  the 
1st  December,  1875,  under  the  following  circumstances : 
The  plaintiffs  were  and  are  cotton  factors  and  general  com- 
mission-merchants, doing  business  in  the  city  of  Montgom- 
ery ;  and  the  defendants  were  and  are  brokers,  doing  business 
in  Eufaula.     Some  time  in  November,  1875,  a  stranger  came 

•This  case  was  decided  at  the  December  term,  1878. — Rep. 
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to  Montgomery,  giving  his  name  as  Albert  Johnston,  and 
representing  himself  as  a  man  of  considerable  means,  who 
desired  to  invest  his  money  in  lands  in  the  vicinity  of  Mont- 
gomery. He  was  introduced  to  Lehman,  Durr  &  Co.,  and 
deposited  $2,000  with  them ;  saying  that  he  intended  to  visit 
Eufaula  before  purchasing  any  lands,  and  that  he  might  "buy 
some  cotton  on  his  travels  in  order  to  pay  his  travelling  ex- 
penses." On  the  23d  November,  1875,  plaintiffs  paid  him 
$1,000,  on  his  checqiie,  for  that  amount ;  and  on  the  25th  he 
drew  another  checque  on  them  for  $1,000,  from  Eufaula, 
which  was  presented  to  them  the  next  day  and  paid,  they 
being  advised  by  letter  from  him  that  he  had  drawn  on  them 
for  the  amount.  On  the  24th  November,  Johnston  wrote  to 
plaintiffs,  from  Morris,  Georgia,  as  follows  :  "The  prospect 
is,  that  I  shall  pick  up  some  cotton.  Will  you  send  me  a 
letter,  so  that  I  can  go  either  to  Eufaula  or  Cuthbert,  to 
draw  money?  I  have  gotten  in  with  a  merchant  here. 
Please  allow  me  to  draw  as  much  as  possible,  as  my  means 
is  small  until  I  can  get  on  more  money.  I  have  to-day 
bought  nine  bales  here."  In  reply  to  this  letter,  plaintiffs 
wrote  to  said  Johnston,  under  date  "Montgomery,  Nov.  25th, 
1875,"  as  follows  : 

"Albert  Johnston,  Morris,  Ga.  Dear  Sir :  Your  favor  of 
the  24th  inst,  just  received,  and  note  contents.  For  any  ship- 
ments of  cotton  you  may  make  to  us,  we  will  allow  you  to 
draw  for  three-fourths  (|)  value  of  shipment,  with  bill  of 
lading  attached  to  draft ;  and  your  drafts  to  this  extent  will 
be  honored  on  presentation.  By  showing  this  to  any  banker 
in  Eufaula  or  Cuthbert,  they  will  cash  your  drafts  on  us, 
with  B.  L.  attached.  We  would  advise  youjto  be  very  careful 
in  making  purchases.  See  that  cotton  is  properly  weighed  ; 
that  it  is  dry.  not  mixed,  sandy,  or  seedy,  as  these  defects 
would  cause  cotton  to  be  rejected,  and  might  cause  you  some 
loss.     Our  market  is  quiet.     Low  Middlings,  12." 

Signed,  "Lehman,  Durr  &  Co." 

On  the  27th  November,  Johnston  shipped  to  plaintiffs, 
from  Midway,  Alabama,  five  bales  of  cotton ;  advising  them 
of  the  shipment  by  letter,  and  asking  them  to  remit  the  pro- 
ceeds of  sale  to  him  at  Eufaula.  In  reply,  on  the  30th  No- 
vember, they  acknowledged  the  receipt  of  his  letter,  "with 
E.  E.  receipt  5  B.  C,"  and  remitted  to  him  $225,  as  an  ad- 
vance on  the  five  bales  ;  but  Johnston  failed  to  get  the  money 
from  the  Express  office,  and  it  was  sent  back  to  plaintiffs. 
On  the  30th  November,  Johnson  drew  his  checque  for 
$2,409.60,  payable  on  demand,  to  the  order  of  E.  B.  Young  & 
Son,  on  said  Lehman,  Durr,  &  Co.,  at  Montgomery  ;  and  at- 

VoL.  lxi;t. 
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tached  to  said  draft  were  two  bills  of  lading,  signed  by  the 
Central  Railroad  and  Banking  Company,  one  being  for  thirty- 
four  bales  of  cotton,  and  the  other  for  twenty-one ;  and  said 
E.  B.  Young  &  Son  advanced  to  him  the  amount  of  the  draft, 
less  one  half  of  one  per  cent.  "The  said  bills  of  lading  were 
forgeries,  in  this  :  one  of  them  was  issued  originally  for  one 
bale,  and  fraudulently  raised  to  twenty-one ;  and  the  other 
was  originally  issued  for  four  bales,  and  fraudulently  raised 
to  thirty-four  bales.  All  this  was  done  by  said  Johnston, 
before  said  bills  of  lading,  attached  to  said  draft,  were  pre- 
sented to  said  defendants.  The  body  of  said  bills,  where 
written,  had  been  originally  filled  up  by  Johnston,  by  con- 
sent of  the  railroad  agent  at  Morris,  Georgia;  the  agent 
signed  them  so  filled  up,  and  Johnston  afterwards  fraudu- 
lently raised  them,  as  before  stated.  When  said  Johnston 
presented  said  draft,  with  said  bills  of  lading  attached,  to  de- 
fendants, he  at  the  same  time  exhibited  to  them  the  said 
letter  from  plaintiflfs,  above  set  out,  dated  the  25th  November, 
as  his  authority  for  drawing  on  plaintiffs ;  and  defendants 
thereupon  cashed  said  draft,  .paying  for  it  its  face  value  less 
one-half  of  one  per  cent.  Johnston  was  a  stranger  to  said 
defendants,  and  they  had  never  had  any  other  transaction 
with  him ;  and  they  cashed  said  draft  sr>lely  on  account  of 
said  letter  of  credit  from  plaintiffs,  which  he  then  and  there 
exhibited  to  them,  knowing  plaintiffs,  but  knowing  nothing 
of  said  Johnston.  Defendants  immediately  forwarded  said 
draft,  with  their  indorsement  thereon,  and  with  said  bills  of 
lading  attached,  to  the  cashier  of  the  First  National  Bank  of 
Montgomery,  their  correspondent,  for  collection ;  and  said 
draft,  with  said  bills  of  lading  attached,  were  presented  by 
said  cashier  to  plaintiffs,  on  the  1st  December,  1875 ;  and 
plaintiffs  immediately  paid  the  same,  and  the  money  was  at 
once  remitted  by  said  cashier  to  defendants  as  directed." 

On  the  30th  November,  the  same  day  on  which  Johnston 
drew  his  said  draft  on  plaintiffs,  he  wrote  to  them,  as  fol- 
lows :  "I  did  not  get  any  money  by  express  this  morning. 
Please  send  the  money  you  may  have,  by  express,  to  this 
firm"  [defendants'],  "and  oblige.  I  drew  on  you  this  day 
for  sixty  bales  of  cotton.  I  only  drew  eight  (8)  cents  on  a 
pound.  Hoping  all  this  is  satisfactory,"  <fec.  "This  letter 
was  received  by  plaintiffs,  before  they  paid  the  draft  therein 
mentioned,  and  before  the  same  was  presented  for  payment. 
When  they  paid  said  draft,  and  received  the*  same  with  bills 
of  lading  attached,  plaintiffs  had  not  received  any  of  the  cot- 
ton mentioned  in  said  bills  of  lading,  nor  had  they  or  their 
agents  seen  any  part  of  said  cotton.  They  made  that  pay- 
ment under  the  honest  belief  that  said   bills  of  lading  and 
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draft  were  genuioe  and  honest  in  every  respect,  and  that 
there  was  no  forgery  or  wrong  about  them ;  and  when  de- 
fendants cashed  said  draft,  they  likewise  had  no  notice, 
knowledge,  or  information  that  there  was  anything  wrong 
about  said  bills  of  lading,  and  acted  in  good  faith  in  cashing 
said  draft,  upon  the  letter  shown  to  them  by  Johnston." 
The  five  bales  of  cotton  shipped  from  Morris,  Georgia,  for 
which  the  bills  of  lading  were  in  fact  given,  were  received  by 
plaintiffs,  and  sold  by  them ;  but  the  fraud  in  the  bills  of 
lading  being  discovered  in  three  or  four  days,  they  bought 
these  bales  back  again,  and  tendered  them  to  the  defendants, 
with  the  draft  and  the  forged  bills  of  lading,  and  demanded 
the  repayment  of  the  money  ;  which  demand  being  refused, 
they  brought  this  action  to  recover  it. 

On  these  facts,  the  court  charged  the  jury,  that,  if  they  be- 
lieved the  evidence,  they  must  find  for  the  plaintiffs,  for  the 
amount  paid  by  them  on  the  draft,  less  the  proceeds  of  sale 
of  the  five  bales  of  cotton;  and  refused  to  charge,  as  re- 
quested by  the  defendants,  that  they  should  find  for  the  de- 
fendants if  they  believed  the  evidence.  The  charge  given, 
and  the  refusal  of  the  charge  asked,  are  now  assigned  as 
error. 

S.  H.  Dent,  for  the  appellants. 

EiCE,  Jones  &  Wiley,  contra.     (No  briefs  on  file.). 

BEICKELL,  C.  J,— -The  general  rule  of  law  is  clear  and 
undisputed,  that  money  paid  under  a  mistake,  on  the  part  of 
the  payor,  of  a  material  fact,  may  be  recovered  of  the  person 
receiving  it,  in  an  action  of  assumpsit,  on  either  of  the  com- 
mon counts,  /'or  money  had  and  received,  or  for  money  lent,  or  for 
money  paid.  The  authorities  in  this  court  do  not  excuse  the 
person  receiving  from  liability,  because  the  payor,  before 
making  payment,  had  in  his  power  the  means  of  ascertaining 
the  facts,  and  was  not  diligent  in  the  employment  of  such 
means.  That  he  had  the  means  of  informing  himself,  and 
imputes  to  himself  negligence  in  not  employing  them,  are 
circumstances  for  the  consideration  of  the  jury,  in  determin- 
ing whether  the  professed  ignorance  is  real  or  feigned.  But, 
borrowing  the  language  of  Chitty  on  Contracts,  "  there  is  no 
conclusive  rule  of  law,  that  because  a  party  has  the  means 
of  knowledge,  be  has  the  knowledge  itself."— 2  Chitty  on 
Contracts,  930 ;  Wilson  v.  Sergeant,  12  Ala.  778 ;  Rutherford 
V.  Mclver,  21  Ala.  750. 

An  instance  of  the  application  of  this  general  principle  is, 
that  if  one  who  is  not  a  party  to  a  negotiable  instrument 
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discounts  it,  and  the  instrument  is  forged,  he  has  parted  with 
his  money  by  mistake,  and  may  recover  it  back  from  the 
recipient  of  it ;  "  for,  in  such  case,  there  is  a  failure  of  the 
consideration." — 2  Chitty  on  Contracts,  931 ;  2  Dan.  Neg. 
Ins.  §§  1369-70.  Another  instance,  in  which  an  action  for 
money  had  and  received  may  be  supported,  is  when  a  note 
or  bill  is  paid  by  one  innocent,  to  a  holder  equally  innocent, 
in  spurious  or  counterfeit  bank-bills. —  U.  S.  Bank  v.  Bank  of 
Georgia,  10  Wheat.  333.  But  an  acceptor  of  a  bill,  to  which 
the  signature  of  the  drawer  is  fprged,  is  bound  nevertheless 
to  pay  it  to  an  innocent  holder ;  for  the  presumption  is,  that 
he  knows  the  handwriting  of  his  customer,  and  the  accept- 
ance giving  authority  and  currency  to  the  bill,  he  can  not 
subsequently  dispute  the  signature. — 2  Pars.  Notes  &  Bills, 
590.  Having  paid  the  draft  or  bill,  though  under  an  inno- 
cent mistake  as  to  the  genuineness  of  the  signature  of  the 
drawer,  he  can  not  recall  the  payment,  and  recover  the  money 
from  the  bona  fide  holder  to  whom  the  payment  was  made. — 
Price  V.  Neal,  3  Burr.  1355 ;  National  Park  Bank  v.  Ninth 
National  Bank,  46  N.  T.  77.  So,  a  bank,  receiving  from  a 
bo7ia  fide  holder  its  own  notes  as  cash,  though  they  may 
prove  to  be  spurious,  has  no  recourse  against  the  holder 
from  whom  they  are  received.  The  receipt  of  the  notes  is 
deemed  an  adoption  of  them.  It  has  the  means  of  knowing  if 
they  are  genuine  ;  and  if  these  means  are  not  employed,  it  is  cer- 
tainly evidence  of  a  neglect  of  that  duty,  ivhich  the  public  have  a 
Hght  to  require.  And  in  respect  to  persons  equally  innocent, 
ivhere  one  is  bound  to  knoio,  and  act  upon  his  knowledge,  and  the 
other  has  no  means  of  knoivlcdge,  tliere  seems  to  be  no  reason  for 
burdening  the  latter  loith  any  loss  in  exoneration  of  the  former. — 
U.  S.  Bank  v.  Bank  of  Georgia,  supi'a. 

These  general  principles  the  appellees  do  not  controvert; 
but  it  is  insisted,  they  are  not  of  application  to  the  facts  of 
the  present  case,  which  involve  no  dispute  of  the  signature 
of  Johnston,  the  drawer  of  the  draft,  but  of  the  genuineness 
of  the  bills  of  lading  attached  to  the  draft ;  and,  therefore, 
the  case  falls  within  the  principle  which  prevails  when  there 
is  an  alteration  of  the  body  of  a  bill  or  draft  the  drawee  igno- 
rantly  pays.  Knowledge  of  the  writing  composing  the  body, 
or  a  part  of  it,  of  a  bill  or  draft,  is  not  imputed  to  the  drawee. 
It  is  not  necessarily,  and  often  is  not,  the  writing  of  the 
drawer ;  and  it  is  not  presumable  the  drawee  is  more  capable 
than  the  holder,  of  detecting  any  alteration  -which  may  be 
made.in  it.  Hence,  if  the  drawee  is  not  guilty  of  negligence, 
he  can  recover  money  he  may  pay  on  a  bill  or  draft  altered 
in  the  body  after  signature  by  the  drawer.-^Morse  on  Banks, 
300-1,  and  authorities  cited  in  notes ;  Bank  of  Commerce  v. 
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Union  Bank,  3  Corns.  230.  There  is  a  manifest  diflference, 
however,  between  such  a  case  and  the  present.  The  drawer 
could  not  be  made  liable  to  the  drawee,  on  the  altered  draft 
or  bill,  unless  his  own  negligence  contributed  to  mislead  the 
drawee ;  as  in  the  case  of  Young  v.  Grote,  4  Bing.  253,  where 
the  drawer  left  blank  checks,  signed  by  himself,  in  the  hands 
of  his  wife,  to  be  used  during  his  absence,  as  the  exigency 
of  his  business  required  ;  she  carelessly  filled  up  one,  so  that 
it  was  easily  altered  for  a  much  larger  sum  than  she  inserted, 
and  the  alteration  was  not  discoverable  by  the  use  of  ordin- 
ary diligence ;  in  its  altered  state,  it  was  paid  by  the  drawee 
innocently,  and  it  was  held  the  drawer  must  bear  the  loss. 
It  is,  in  the  present  case,  the  fraud  of  the  drawer,  which  must 
involve  one  of  the  parties  in  loss,  and  of  his  liability  to  the 
appellees  there  can  be  no  doubt. 

The  fact  is  patent,  that  the  letter  of  credit,  given  to  John- 
ston by  the  appellees,  was  an  invitation  to  the  appellants,  or 
to  any  bank  or  banker  in  Cuthbert,  Georgia,  or  in  Eufaula, 
to  discount  his  drafts  drawn  on  the  appellees,  if  bills  of  lad- 
ing of  cotton  consigned  to  them  were  attached,  and  the 
amount  of  the  drafts  did  not  exceed  three-fourths  the  market 
price  of  the  cotton.  It  would  be  so  read  and  construed  in 
the  commercial  world,  and  it  was  doubtless  so  intended  by 
the  appellees  when  it  was  written.  The  letter  induced  the 
appellants  into  the  discount  of  the  draft.  The  law  simply 
utters  the  suggestion  of  common  justice,  and  common  sense, 
in  declaring  "  that  when  one  of  two  innocent  persons  must 
suffer  from  the  tortious  act  of  a  third,  he  who  gave  the  aggres- 
sor the  means  of  doing  the  wrong  must  bear  the  consequen- 
ces of  the  act." — Bnnk  of  Kentucky  v.  Schuylkill  Bank,  Pars. 
Select  Eq.  Cases,  248. 

The  argument  for  the  appellees  is,  however,  that  the'  par- 
ties are  not  equally  innocent — that  the  letter  of  credit  cast 
on  the  appellants  the  duty  of  ascertaining,  before  discount- 
ing the  draft,  and  presenting  it  for  payment,  whether  the 
bills  of  lading  were  genuine ;  and  not  having  observed  this 
duty,  the  loss  is  a  consequence  of  their  negligence,  and  they 
must  bear  it.  The  argument  is  not  supported  by  authority, 
nor  is  there  any  sound  reason,  or  principle,  on  which  it  can 
rest.  The  authority  of  Johnston  to  draw  on  the  appellees 
was  not  general  and  unlimited.  The  limitation  was,  that  the 
draft  should  be  accompanied  by  bills  of  lading  of  cotton  con- 
signed to  the  appellees,  and  should  not  in  amount  exceed 
three-fourths  the  market  price  of  the  cotton.  If  he  had 
drawn  a  draft,  not  accompanied  by  a  bill  of  lading,  or  for  an 
amount  so  much  in  excess  of  three-fourths  of  the  value  of  the 
cotton  shipped  that  the  violation  of  the  terms  of  the  letter 
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would  have  been  apparent  if  ordinary  prudence  was  exer- 
cised, the  appellees  could  not  have  been  made  liable.  The 
authority  conferred  by  them  would  not  have  been  exercised, 
and  no  party  could  have  taken  the  bill  in  reliance  upon  it. 
But,  when  bills  of  lading  are  attached  to  the  bill,  and  it  does 
not  in  amount  exceed  three-fourths  the  market  price  of  the 
cotton  these  bills  purport  to  represent,  it  would  embarrass 
the  transaction  of  business,  if  the  banker  requested  to  dis- 
count the  bill  was  bound  to  inquire  whether  the  bills  of  lad- 
ing were  genuine.  If  the  duty  is  imposed  on  the  banker  first 
discounting,  it  would  rest  equally  on  each  subsequent  holder, 
who  sought  to  charge  the  appellees.  Thereby,  the  negotia- 
bility of  the  bill  would  be  seriously  impaired,  if  not  destroyed. 
The  bill  of  lading  is  the  security  the  appellees  required  John- 
ston to  furnish  them,  for  their  protection  against  loss  from 
their  payment  of  his  drafts.  If  it  is  not  genuioe,  all  that 
can  be  said  is,  there  is  a  failure  of  the  security  for  which 
they  stipulated  with  him.  The  bank  or  banker,  discounting 
the  draft,  was  bound  only  to  see  that  there  was  a  bill  of  lad- 
ing, importing  a  consignment  of  cotton  to  the  appellees  by 
Johnston,  accompanying  the  draft,  and  that  in  amount  the 
draft  did  not  exceed  the  specified  proportion  of  the  value  of 
the  cotton.  It  was  not  the  intention  of  the  appellees,  so  far 
as  their  intention  can  be  collected  from  the  letter,  that  the 
bank  or  banker  discounting  on  its  faith  the  draft  of  Johnston, 
should  inquire  whether  Johnston  was  dealing  fairly  with 
them — furnishing  them  adequate  security  for  their  ciccept- 
ance  or  payment  of  the  draft.  Devolving  such  a  duty  on  the 
bank  or  banker,  by  the  embarrassments  which  would  neces- 
sarily follow,  would  so  seriously  impair  the  negotiability  of 
the  draft,  that  the  very  purposes  of  the  letter  of  credit  would 
be  defeated  All  the  bank  or  banker  was  bound  to  do,  was 
to  see  that  bills  of  lading,  professing  on  their  face,  in  the 
ordinary  form,  to  represent  a  consignment  of  cotton  to  the 
appellees,  accompanied  the  draft,  and  that  the  draft  was  not 
in  excess  of  the  proper  amount.  The  assurance  of  the  letter 
of  credit  was,  that  such  a  draft  would  be  paid  by  the  appel- 
lees on  presentment. 

In  Woods  V.  T/iiedeman,  1  Hurl.  «fe  Colt.  478,  involving  this 
question,  it  was  said  by  Pollock,  C.  B.  :  "  The  only  argu- 
ment for  the  defendant  is,  that  the  words  '  bill  of  lading,'  im- 
port a  genuine  bill.  I  am  of  opinion,  they  mean  such  a  doc- 
ument as  Horneyer  "  (the  drawer  of  the  bills)  "  might  send, 
or  which  was  in  the  course  of  coming,  professing  to  represent 
a  cargo  of  wheat ;"  and  such,  he  said,  "is  the  meaning  of  the 
contract — not  that  the  plaintiffs  were  to  take  upon  themselves 
the  risk  of  the  bill  of  lading  being  a  genuine  instrument" 
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In  Ulster  Bank  v.  Synott,  5  Irish  Eq.  595,  the  question  was 
very  fully  discussed,  and  thoroughly  considered  by  the  vice- 
chancellor,  under  a  state  of  facts  closely  resembling  that 
found  in  this  record.  The  same  conclusion  was  reached,  as 
in  Jfoods  V.  Thiedeman,  that  it  was  not  the  duty  of  the  party 
discounting  the  bill  to  inquire  into  the  genuineness  of  the 
bill  of  lading.  It  was  the  appellees,  who  had  entered  into 
business  relations  and  dealings  with  Johnston,  conferring 
upon  him  authority  to  draw  on  them,  and  assuring  banks  or 
bankers,  at  two  named  places,  where  he  represented  that  h^ 
expected  to  buy  cotton,  that  if  bills  of  lading  were  attached 
to,  or  accompanied  his  drafts,  they  would  be  paid  on  presen- 
tation. They,  and  not  the  banks  or  bankers  who  acted  on 
the  letter  of  credit,  are  the  sponsors  of  Johnston's  honesty. 
Whatever  of  ability  he  had  to  injure  others,  proceeded  from 
the  letter  of  credit ;  and  if  their  confidence  has  been  abused, 
they  furnished  the  means  of  the  wrong,  and  must  bear  its 
consequences. 

The  drawee  of  a  bill  of  exchange,  who  accepts  it,  can  not 
resist  its  payment,  as  against  a  bo7ia  fide  holder,  because  the 
acceptance  is  without  consideration,  or  the  consideration  has 
failed. — 1  Pars.  Notes  &  Bills,  179.  Nor,  having  paid  it, 
though  in  ignorance  of  the  want  or  failure  of  consideration, 
can  he  reclaim  the  money. — Robinson  v.  Reynolds,  2  Adol.  &, 
El,  N.  S.  196  (42  Eng.  C.  L.  638-641) ;  First  National  Bank 
V.  Burkham,  32  Mich.  328.  In  the  latter  case,  the  mistake  of 
the  drawees  when  they  paid  the  bill,  as  in  this  case,  was  as 
to  the  genuineness  of  a  security  accompanying  the  bill ;  it 
was  fictitious,  when  they  supposed  it  to  be  genuine  and  reli- 
able. CooLEY,  J.  said  :  "  Admitting  this  to  be  so,  how  does 
the  fact  concern  the  payees  ?  Do  they  assume  to  guarantee 
the  fairness  of  the  dealings  of  the  drawers  with  the  drawees, 
or  the  adequacy  of  any  securities  upon  which  the  dealings 
'are  based  ?  Not,  certainly,  in  ordinary  cases.  The  law  mer- 
chant gives  the  payees  the  right  to  assume  that  any  draft 
they  receive  and  forward,  if  it  is  accepted  and  paid,  is  a  draft 
which,  from  the  state  of  the  dealings  between  drawers  and 
drawees,  it  is  right  and  proper  that  the  latter  should  pay  as 
the  principal  party ;  and  the  presumption  of  law,  that  such 
is  the  case,  is  their  complete  protection,  if  they  received  the 
bill  in  the  ordinary  course  of  business,  and  for  value. 

It  is  doubtless  true,  the  appellees  relied  on  the  bills  of 
lading,  as  a  security  protecting  them  in  the  payment  of  the 
draft.  There  was  no  representation  or  warranty  of  their  gen- 
uineness by  the  appellants.  The  only  representation  which 
can  be  attributed  to  them  is,  that  the  bills  were  received  from 
Johnston,  in  the  condition  in  which  they  accompanied  the 
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draft.  There  was  no  other  representation,  as  there  was  none 
of  Johnston's  integrity  or  solvency.  A  mistake  of  either  by 
the  appellees,  when  they  paid  the  draft,  would  be  a  mistake 
of  fact,  as  well  as  their  mistake  of  the  genuineness  of  the 
bills  of  lading.  To  transfer  responsibility  for  either  mis- 
take, from  the  appellees,  to  the  appellant,  is  to  reverse  the 
rules  of  the  commercial  law,  and  to  exonerate  from  liability 
the  party  enabling  a  stranger  to  commit  a  wrong,  casting  it 
on  him  who  innocently  trusted,  where  such  party  invited 
trust  and  confidence. 

The  Circuit  Court  erred  in  the  charge  given,  and  the  refusal 
to  charge  as  requested. 

Reversed  and  remanded. 


Henry  &   Co.   v.  Northern   Bank   of 
Alabama. 

Action  against  Bank,  for  Money  Deposited  and  Collected. 

1.  Deposition  taken  de  bene  esse;  when  suppressed,  or  no/.— When  the  depo- 
sition of  a  witness  is  taken,  on  the  statutory  ground  that  the  defense,  or  a  ma- 
terial part  thereof,  depends  exclusively  on  his  testimony  (Code,  §§  3069,  3078). 
the  deposition  may  be  read  in  evidence  on  the  trial,  although  the  plaintiff 
makes  the  necessary  aflBdavit  requiring  his  personal  attendance,  if  it  is  affirm- 
atively shown  to  the  court  that  the  witness  is  incapable,  both  physically  and 
mentally,  of  attending  and  testifying  in  person. 

2.  Declarations  of  agent;  udmiiisibility  against  principad.— In  an  action 
agriinst  an  incorporated  bank,  the  decliinitions  or  admissions  of  its  president 
can  not  be  received  to  establish  a  liability  agaiust  it. 

3.  Liability  of  bank  for  moneys  deposited  and  collected  during  late  war. — A 
customer  of  an  incorporated  bank,  who  deposited  with  it  for  collection,  at 
different  times,  between  November,  1861,  and  April,  1862,  notes  and  drafts  on. 
third  persons;  giving  no  instructions  as  to  the  kind  of  funds  to  be  received, 
and  making  no  demand  until  after  the  close  of  the  war, — can  not  recover,  under 
the  common  counts,  more  than  the  value  of  Confederate  currency  when  the 
demand  was  made. 

4  Error  wilhmU  injury  in  ridings  against  plaintiff. — When  the  plaintiff  has 
recovered  a  verdict  and  judgment  for  a  greater  amount  than,  on  the  undis- 
puted facts  iu  evidence,  he  was  entitled  to  recover,  this  court  will  not,  at  his 
instance,  inquire  into  the  correctness  of  any  ul  the  rulings  of  the  court  ad- 
verse to  him. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  the  partners  composing  the 
late  firm  of  A.  G.  Henry  &  Co...  a  mercantile  partnership  do- 
ing business  at  Guntersville,  in  Marshall  co.unty,  against  the 
Northern  Bank  of  Alabama,  a  corporation  chartered  under 
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the  laws  of  this  State  prior  to  1860,  and  located  at  Hunts- 
ville,  in  Madison  county ;  and  was  commenced  on  the  10th 
April,  1868.  The  original  complaint  contained  two  counts ; 
the  first  claiming  .$6,154.25,  alleged  to  be  due  on  account 
stated  between  plaintiff  and  defendant,  on  the  4th  April, 
1862 ;  and  the  second  claiming  the  same  amount,  "  due  by 
account  for  money  deposited  by  plaintiff  with  defendant,  to 
be  repaid  on  demand,"  and  alleging  a  failure  to  pay  on  de- 
mand made  on  the  10th  December,  1867.  An  amended  com- 
plaint was  afterwards  filed,  by  leave  of  the  court,  claiming 
the  same  sum  as  "due  by  account  on  the  10th  December, 
1867,  for  money  had  and  received  by  the  defendant,  for  the 
use  of  the  plaintiff;  "  and  also  "  by  account  due  on  the  4th 
April,  1862,  for  money  had  and  received,"  &c.  The  defeod- 
ant  pleaded,  to  the  original  complaint,  "  the  general  issue, 
with  leave  to  give  in  evidence  any  matter  that  would  be  good 
in  bar  of  the  plaintiffs'  action  ;"  and  to  the  amended  com- 
plaint, the  statutes  of  limitation  of  three  and  six  years,  and 
the  general  issue.  Afterwards,  several  additional  pleas  were 
filed,  "in  short  by  consent :"  1st,  tender  of  $120  in  gold  be- 
fore the  commencement  of  the  suit;  '2d,  that  "no  demand 
was  made  before  suit  brought,  of  any  debt  or  duty  by  de- 
fendant owing  or  due  to  plaintiffs ; "  3d,  tender  of  $120  in 
gold,  and  $6,154.25  "  in  the  notes  of  the  State  banks  of  Ala- 
bama, Tennessee,  South  Carolina,  and  Georgia,  which  were 
current  when  the  deposits  were  made,"  with  an  offer  to  bring 
the  money  into  court. 

On  the  trial,  as  the  bill  of  exceptions  shows,  "  and  before 
the  jury  was  impanneled,"  the  plaintiffs  moved  the  court  to 
suppress  the  deposition  of  James  I.  Donegan,  the  former 
president  of  the  Northern  Bank  of  Alabama,  which  had  been 
taken  on  behalf  of  the  defendant ;  and  they  reserved  an  ex- 
ception to  the  overruling  and  refusal  of  their  motion,  under 
the  facts  stated  in  the  opinion  of  the  court.  The  plaintiffs 
offered  in  evidence,  in  support  of  their  action,  a  copy  of  the 
"  pass-book "  which  they  had  received  from  the  defendant 
(the  original  having  been  lost),  showing  the  state  of  accounts 
between  them,  and  also  the  defendant's  "  ledger,"  which 
contained  the  same  entries,  and  corresponded  in  every  par- 
ticular with  the  "pass-book."  These  entries  were  as  fol- 
lows :  "  Nov.  18,  1861,  deposited  in  gold,  $120 ;"  "  Nov  19, 
deposit,  C,  $350  ;"  "  Nov.  20,  by  deposit,  C,  $45  ;"  "  Nov.  25, 
deposit,  $2,600 ;"  "  Jan.  13,  1862,  deposit,  C,  $1200  ;"  "  Jan. 
18,  deposit,  C,  §2,255.22;"  "Mar.  27,  deposit,  $360.65;" 
" Nov.  20,  1861,  to  check,  $45;"  "Jan.  21,  1862,  to  check, 
$731.62  ;"  "  Balance,  Jan.  1, 1863,  $6,154.25."  In  the  "  pass- 
book," however,  this  balance  was  struck  as  of  the  4th  April, 
Vol.  lxttt. 
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1862 ;  and  it  was  proved  by  the  teller  and  book-keeper  of  the 
bank,  who  were  examined  as  witnesses,  that  the  letter  C,  jib 
used  in  these  entries,  meant  Confederate  currency.  The 
plaintiffs  proved,  also,  that  on  or  about  the  10th  December, 
1867,  one  of  their  attorneys  presented  said  "  pass-book"  to 
the  defendant's  cashier,  Th.  Lacy,  and  demanded  payment 
of  the  balance  shown  to  be  due  to  them;  "that  i^aid  Lacy, 
for  the  bank,  refused  to  pay  any  portion  thereof,  but  assigned 
no  reason  for  said  refusal ;  nor  did  he  deny  the  liability  of 
the  bank,  or  the  correctness  of  the  amount;  nor  did  he 
make  any  tender,  in  whole  or  in  part,  of  any  sum,  or  any 
kind  of.  money ;  and  there  was  no  other  proof  on  the  point 
of  demand  and  refusal,  or  of  what  occurred  between  said 
Lacy  and  said  "  attorney.  Said  attorney  further  testified,  in 
this  connection,  "that  he  would  have  accepted  from  said 
Lacy  only  'green-backs,'  or  national-bank  currency."  The 
plaintiffs  read  in  evidence,  also,  several  letters  which  the^ 
had  received  from  the  defendant's  cashier,  showing  that  the 
$2,600  deposited  on  the  25th  November,  1861,  was  collected 
on  the  plaintiffs'  draft  on  Ewing,  McCrarey  &  Co.,  of  Nash- 
ville ;  and  that  the  $1,200,  entered  as  a  credit  under  the  date 
of  January  13,  1862,  was  paid  in  to  the  plaintiffs'  credit,  by 
H.  L  Miller,  "  in  current  bank-notes." 

"  It  was  in  proof,  also,  that  the  defendant  suspended  specie 
payments  on  the  18th  September,  1861,  and  never  resumed, 
and  was  the  last  bank  to  suspend  in  the  Confederate  States ; 
that  after  the  suspension  of  specie  payments,  and  before  any 
of  these  deposits  were  made,  the  officers  of  the  bank  were 
instructed  not  to  receive  any  deposits  of  State  Bank  currency, 
or  of  Confederate  treasury-notes,  unless  the  depositors  would 
consent  to  accept  payment  in  like  kind,  or  in  Confederate 
notes,  whichever  the  bank  had  on  hand  at  the  time.     But  it 
was  in  proof  that  the  minute-entries  of  the  bank  contained 
no  such  order ;  and  it  was  not  proved  by  any  one  that  Henry 
had  any  such  notice  of  any  such  directions  to  the  officers  of 
the  bank,  except  what  is  contained  in  the  deposition  of  Don- 
egan  ;  and  Henry  himself  testified,  that  no  such  notice  had 
ever  been  given  him.     The  said  A.  G.  Henry  proved,  that 
the  deposit  of  $350  on  the  19th  November,  1861,  was  in  State 
currency  ;  that  tlie  deposit  of  $45  on  the  20th  November, 
1861,  was  in  State  Bank  currency ;  that  the  deposit  of  $1,200 
on  the  15th  January,  1862,  was  in  State  Bank  currency  ;  that 
the  item  of  $2,600,  of  date  November  25, 1861,  was  a  collec- 
tion made  for  him  bv  the  defendant,  on  his  check  on  Ewing, 
McCrarey  &  Co.,  of  Nashville,  Tennessee  ;  that  the  item  of 
$2,255.22,  was  a  collection  made  for  him  by  the  defendant, 
on  a  certificate  of  deposit  on  a  bank  in  Memphis,  Tennessee  ; 
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and  that  the  item  of  $360.65,  of  date  March  27,  1862,  was  a 
deposit  placed  to  his  credit  by  Eobert  Fearn,  but  in  wliat 
kind  of  currency  he  did  not  know.  Cruse,  the  teller  of  the 
bank,  proved  that  it  was  in  Confederate  treasury-notes.  Said 
A.  G.  Henry  further  stated,  that  when  he  drew  said  order 
on  Ewing,  McCrarey  &  Co.  for  $2,600,  and  when  he  delivered 
the  same  to  the  defendant  for  collection,  and  when  he  remit- 
ted from  Memphis  said  certificate  of  deposit  for  $2,255.22,  on 
the  Memphis  Bank,  he  gave  the  defendant  no  directions  as 
to  the  kind  of  money  in  which  said  certificate  and  cheque 
should  be  collected,  but  he  supposed,  if  he  thought  anything 
about  it  at  all,  that  it  would  be  collected  in  currency.  Said 
witness  stated,  also,  that  when  he  made  his  said  deposits 
with  said  bank,  and  when  he  drew  said  cheque  on  Ewing, 
McCrarey  &  Co.,  and  when  he  remitted,  said  certificate  of 
deposit  on  the  bank  at  Memphis,  for  collection,  he  had  no 
notice  from  any  officer  of  the  bank  that  said  deposits  would 
be  received,  and  said  collections  made,  only  upon  the  condi- 
tion that  he  would  receive  from  said  bank  payment  therefor 
in  paper  of  the  kind  collected  ;  that  no  such  notice  was  given 
to  him  by  any  one ;  that  said  deposits  were  received,  and 
said  collections  made,  without  any  notice  to  him  that  the 
bank  assumed  therefor  only  a  qualified  liability,  which  it 
could  discharge  in  currency  of  the  kind  it  received  from  him; 
and  that  at  the  time  of  these  transactions,  and  for  a  long 
time  prior  thereto,  and  now,  he  resided  at  Guntersville,  in 
Marshall  county.  He  stated,  also,  that  when  said  deposits 
and  collections  were  made,  he  knew  that  all  Southern  banks 
bad  suspended. 

"  It  was  in  proof,  also,  that  the  defendant,  after  the  sus- 
pension of  specie  payments,  received  the  notes  of  the  sus- 
pended banks  of  the  Southern  States,  and  Confederate  treas- 
ury-notes, as  bankable,  and  paid  them  out  in  the  ordinary 
transactions  of  the  bank ;  that  it  closed  its  doors,  and  removed 
its  assets  to  Augusta,  Georgia,  on  the  27th  August,  1863,  and 
did  not  thereafter  resume  business,  or  have  any  meeting  of 
its  board  of  directors,  until  the  8th  July,  1865 ;  that  in  the 
latter  part  of  June,  or  the  first  of  July,  1863,  it  gave  notice 
by  posters,  stuck  up  at  several  places  in  Huntsville,  to  its 
depositors,  to  come  forward  and  withdraw  their  deposits  ; 
but  there  was  no  proof  that  any  such  notice  was  sent  to  the 
plaintiffs,  and  they  proved  that  they  never  received  any  such 
notice,  nor  had  they  any  knowledge  of  the  existence  of  such 
notice  until  this  trial.  It  was  in  proof  that,  in  June  and  July, 
1863,  there  was  no  mail  communication  between  Huntsville 
and  Guntersville.  The  defendant's  books,  which  were  given  in 
evidence,  showed  that  between  the  suspension  of  specie  pay- 
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ments,  on  the  18th  September,  1861,  and  the  3d  June,  1863, 
the  defendant  discounted  bills  and  notes  to  the   amount  of 
$542,966.49 ;  and  between  the  ]8th  November,  1861,  and  the 
27th  March,  1862,  the  dates  of  plaintiffs'  first  and  last  deposit 
respectively,  the  defendant  discounted  notes  and  bills  to  the 
amount  of  $360,760.57 ;  but  a  large  proportion  of  what  were 
called  discounted  bills  and  notes,  on  the  books  of  the  bank, 
were  simply  renewals  of  antecedent  debts.     It  was  proved 
that,  on  the  27th  August,  1863,  when   the  defendant  trans- 
ferred its  assets  to  Augusta,  Georgia,  they  consisted  of  the 
following  items:    specie,   $37,130.06;  State  Bank  notes  on 
Georgia,  Tennessee,  Alabama,  South  Carolina,  <fec.,  $25,000 ; 
bonds  of  the  State  of  Alabama,  $307,500 ;  Confederate  States 
8  per   cent,   bonds,   $20,900;    Confederate   interest-bearing 
treasury-notes,  $90,800 ;  Confederate  treasury-notes,  $9,200. 
"  It  was  in  proof,  also,  that  interest-bearing  treasury -notes 
were  not  issued  until  the  Fall  of  1862 ;  that  at  HuntsviUe,  in 
November,  1861,  State  Bank  currency  and  Confederate  treas- 
ury-notes were  from  ten  to  fifteen  per  cent,  below  gold,  and 
from  forty  to  fifty  per  cent,  below  gold  in  March,  1862 ;  that 
the  defendant  declared  a  semi-annual  dividend   of  four  per 
cent,  on  its  capital  stock  ($500,000)  on  the  4th  February,  1862, 
and  another  semi-annual  dividend  of  four  per  cent,  on   the 
4th  February,  1863,  both  payable  in  Confederate  treasury- 
notes  ;  and  that  the  books  of  the  bank  showed  balances  due 
to  depositors,  upon  deposits  made  duriug  the  war,  and  which 
have  not  been  demanded  since  the  war,  of  $  ^7,405.28,  of 
which  sum  $13,426.85  were  for  dividends  declared  during  the 
war  in  favor  of  persons  owning  stock  in  the  bank.     Some  of 
the  persons  to  whose  credit  these  deposits  stood,  testified 
that  they  had  not  demanded  them  of  the  defendant  since  the 
war,  because  it  was  their  understanding  when  they  made  said 
deposits  that  they  were  only  to  be  paid  in  currency,  of  like 
kind  to  that  deposited;  but  others,  to  whose  credit  such  bal- 
ances stood,  stated  that  they  had  not  demanded  them  since 
the  war,  because  they  had  forgotten  that  such  balances  stood 
to  their  credit,   but   that  they  had  no  notice  from  the  bank, 
when  they  made  their  deposits,  that  they  were  only  to  be 
paid  in  money  of  like  kind  with  that  deposited."     The  de- 
fendant offered  in  evidence  also,  in  this  connection,  a  list  of 
the  persons  who  made  deposits  with  it  after  its  suspension 
of  specie  payments,  "  and  proved  that  none  of  these  depos- 
itors had  ever  demanded  payment  since  the  war."     The  de- 
fendant took  the  depositions  of  several  citizens  and  mer- 
chants who  resided   during  the  war  in   Nashville  and  Mem- 
phis, Tennessee,  and  whose  testimony  was  to  the  effect  that, 
during  the  war,  Confederate  treasury-notes  and  the  notes  of 
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suspended  banks  constituted  the  only  currency  in  circulation 
in  those  cities,  and  were  paid  out  by  the  banks  in  satisfac- 
tion of  all  demands  on  them.  The  plaintiffs  objected  to 
this  evidence,  and  reserved  an  exception  to  its  admission. 

James  I.  Donegan,  whose  deposition  was  read  in  evidence 
against  the  plaintiffs'  objection,  testified  as  follows  :  "  I  am 
the  president  of  the  Northern  Bank  of  Alabama,  and  have 
been  since  its  organization.  The  claim  upon  which  the 
plaintiffs  are  suing  in  this  action,  originated  as  follows :  Some 
time  in  November,  1861,  Mr.  A.  G.  Henry,  one  of  the  plain- 
tiffs, was  in  the  bank,  and  stated  to  me  that  he  had  some  six 
or  seven  thousand  dollars  in  the  notes  of  various  suspended 
banks,  of  which  he  wished  to  make  a  general  deposit  in  the 
Northern  Bank  of  Alabama.  •  I  replied,  that  so  much  Con- 
federate money  was  appearing  in  circulation,  it  was  likely  to 
take  the  place  of  every  other  kind  of  money,  and  that  the 
probability  was  there  would  be  no  other  kind  of  money  in 
circulation  ;  and  that  the  bank  could  not  receive  the  deposit, 
unless  he  would  agree  to  receive  Confederate  money  for  it. 
He  then  remarked,  that  he  would  not  deposit  it,  but,  if  I 
would  take  and  keep  it  for  him,  he  would  make  a  special 
deposit  of  it.  I  told  him,  in  reply,  that  I  would  take  it,  and 
take  the  same  care  of  it  as  of  our  own,  though  I  considered 
it  a  great  risk,  as  war  was  raging.  I  took  it  from  him,  and 
kept  it,  and  returned  it  to  him  after  the  war.  In  the  same 
conversation,  in  November,  1861,  he  remarked,  that  plaintiffs 
had  balances  due  them  at  various  points  in  Tennessee,  which 
would  be  sufficient  to  pay  off  the  balances  they  owed  to 
others,  and  asked  me  to  oblige  him  by  collecting  them, 
assuring  me  that  he  would  check  it  out  immediately.  I  told 
him  I  would  do  so,  if  possible,  upon  the  terms  on  which  alone 
I  could  receive  deposits ;  which  was,  as  I  have  stated  above, 
that  the  depositor  would  agree  to  receive  Confederate  money : 
I  would  receive  no  general  deposits,  except  with  the  under- 
standing that  they  were  payable  in  Confederate  money. 
The  account  sued  on,  with  the  exception  of  one  special  de- 
posit of  $120  in  gold,  consists  of  deposits  received  and  col- 
lections made  upon  the  special  terms  and  agreement  above 
stated,  on  which  alone,  at  that  time,  the  bank  would  receive 
general  deposits,  and  make  collections.  The  bank  has 
always  been  ready,  and  still  is,  to  pay  the  gold  specially 
deposited." 

"  A.  G.  Henry  testified,  in  rebuttal  of  the  statements  con- 
tained in  Donegan's  deposition,  that  he  had  no  conversation 
with  said  Donegan  in  the  Fall  of  1861,  with  regard  to  any  of 
the   matters  to  which  Donegan  testified ;  that  he   had   no 
greement  or  understanding  with  said   Donegan  when  he 
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made  said  deposits,  and  gave  said  check  on  Ewing,  McCra- 
rey  &  Co.,  and  remitted  from  Memphis,  where  he  received  it, 
said  certificate  of  deposit  on  the  Bank  of  Memphis,  that  said 
deposits  and  collections  would  only   be  received  and  made 
on  the  condition  that  he  was  to  be  paid  in  currency  of  the 
like  kind  with   that  deposited   and  collected ;  that  nothing 
whatever  was  said  to  him  by  Donegan,   on  that  subject,   at 
the  time  of  said  deposits  and  collections,   but  said  transac- 
tions were  simple  deposits,  without  any  qualification  as   to 
the  bank's  liability  therefor ;  that  the  only  conversation   he 
ever  had  with  Mr.  Donegan,  of  the  character  mentioned  in 
Donegan's  deposition,  was  in  the  Fall  of  1862,  when  he  went 
to  the  bank  for  the  purpose  of  depositing  between   $5,000 
and  $10,000  in  State  Bank  notes ;  that  he  then  had  an  inter- 
view with  Mr.  Donegan,  in  the  bank,  and  told  him  what  he 
wished  to  do,   and   Donegan   thereupon   told  him   that  the 
bank  would  not  take  said  notes  on  deposit,  except  with  the 
understanding  that  he  was  to  be  paid  in  Confederate  treasury- 
notes  ;  that  he  refused  to  deposit  said  bank-notes  on  this 
condition,  and  made  a  special  deposit  of  them  with  Mr,  Don- 
egan, which  was  not  entered  on  the  books  of  the  bank ;  that 
said  special  deposit  was  returned  to  him  after  the  war  by 
Mr.  Donegan ;  and  that   this  was  the  only  conversation  he 
ever  had  with  Mn  Donegan  on  that  subject.    Plaintiflfs  offered 
to  prove,  by  said  A.  G.  Henry,  that  after  the  war,  and  before 
the  institution  of  this  suit,  he  called  on  Mr.  Donegan,  the 
president  of  said  Northern  Bank  of  Alabanaa,  for  a  settle- 
ment of  the  claim  now  sued  on ;  that  said  Donegan,  in  that 
conversation,  admitted  the  liability  of  the  bank,   and   pro- 
posed to  settle  the  claim  in  this  way :  to  allow  plaiutifis  one 
half  of  said  claim,  provided  they  would  take  $10,000  in  the 
stock  of  the  National  Bank  of  Huntsville,  giving  his  note  for 
the  difference  between  what  was  allowed  him  on  said  claim 
and  $10,000,  payable  at  twelve  months  ;  that  said  proposition 
was  declined  by  plaintiffs ;  and  that  said  Donegan,  when  said 
proposition  was  made  by  him,  said   nothing   about  buying 
the  peace  of  the  bank  on  a  disputed  claim,  nor  was  there 
any  denial  of  the  justice  of  the  claim,  and  the  bank's  liabili- 
ty therefor.     To  this  evidence  the  defendant  objected,  be- 
cause it  was  illegal  and  irrelevant ;  which  objection  was  sus- 
tained by  the  court,  and  the  evidence  excluded ;  and  the 
plaintiffs  excepted." 

The  court  charged  the  jury  in  writing,  among  other  things, 
as  follows  :  "  The  plaintiffs  can  recover  only  on  the  evidence 
offered  which  sustains  their  cause  of  action,  as  presented  in 
their  complaint ;  and  in  this  case,  they  must  show  by  proof 
that  the  defendant  is  indebted   to   them   upon   *  an  account 


534  SUPEEME   COURT  [Dec.  Term, 

[Henry  &  Co.  v.  Northern  Bank  of  Alabama.] 

stated,'  or  'for  money  deposited,'  or  for  'money  had  and 
received  by  the  defendant,  for  their  use,  on  or  prior  to  the 
10th  December,  1867,'  or  'for  money  had  and  received  by 
the  defendant,  for  the  use  of  the  plaintiffs,  on  or  before  the 
4th  day  of  April,  1862 ;'  and  failing  to  make  this  proof,  they 
can  not  recover.  It  is  important  that  you  should  know  what 
is  meant,  in  law,  by  the  word  'money,'  and  the  term  'account 
stated.'  Money  is — 1st,  the  minted  coin  issued  or  circulated 
under  the  laws  of  the  United  States ;  2d,  bank-notes,  pay- 
able and  redeemable  in  such  coin ;  3d,  the  paper  commonly 
called  '  green-backs,'  and  the  notes  issued  under  the  laws  of 
the  United  ^States,  called  'national-bank  notes.'  In  this 
definition  I  do  not  include  the  notes  issued  by  the  Confeder- 
ate States  during  the  late  war,  nor  the  notes  of  banks  which 
had  suspended  specie  payments,  during  such  suspension. 
Such  might  be  circulated  as  a  medium  of  commercial  trans- 
actions, but  were  not  money.  Tou  will  please  remember 
this  definition  of  money,  and  apply  it  to  the  several  portions 
of  this  charge  which  may  relate  to  that  subject.  It  is  true, 
indeed,  that  a  creditor  might,  if  he  chose,  receive  Confeder- 
ate notes,  or  the  notes  of  suspended  banks,  in  payment  of  his 
debt ;  but,  if  refused,  the  debtor  could  not,  under  the  plea  of 
tender,  avail  himself  of  an  ofier  to  pay  such  paper." 

"  To  enable  the  plaintiffs  to  recover  on  a  count  on  an 
account  stated,  they  must  prove,  either  an  actual  accounting 
together,  or  an  admission  by  the  defendant  that  a  fixed  and 
certain  sum  of  money  is  due  to  the  plaintiffs.  If  the  trans- 
actions which  are  the  cause,  and,  to  a  great  extent,  the  sub- 
ject-matter of  this  suit,  had  occurred  in  times  of  peace,  there 
would  be  but  little  difficulty  in  stating  the  law  applicable  to 
every  phase  of  the  case.  But,  as  they  occurred  in  times  of 
war,  we  must  remember  that  fact  in  all  that  we  may  say  or 
do,  and  give  to  the  words  and  phrases  then  used  the  meaning 
which  they  then  had ;  and  in  all  that  I  may  give  you  in 
charge,  or  refuse  to  give  as  asked  by  counsel,  I  shall  be  gov- 
erned by  these  principles  which  I  have  just  stated,  having 
reference  to  the  then  condition  of  the  country.  It  is  con- 
ceded that  the  transactions  on  which  this  action  is  founded, 
with  the  exception  of  the  demand,  occurred  on  and  after  the 
18th  November,  1861,  in  this  immediate  section  of  the  coun- 
try, and  during  the  continuance  of  the  war  between  the  Con- 
federate States  and  the  United  States.  '  We  know,  as  mat- 
ter of  public  history,  that  shortly  after  the  war  commenced, 
and  before  the  first  of  November,  1861,  gold  or  silver  coin,  or 
any  currency  convertible  into  it,  ceased  to  be  a  circulating 
medium  in  this  State.'  '  In  all  business  transactions,  it 
ceased  to  be  a  representative  of  value.'  The  law,  concurring 
Vol.  Lxrn. 
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with  justice,  requires  that  a  judicial  tribunal  should  look  to 
these  circumstances,  in  determining  the  legal  effect  of  con- 
tracts, and  the  signification  of  the  language  or  words  the 
parties  have  employed.  It  would  be  injustice,  if  we  conclu- 
sively imputed  to  the  term  'dollars,'  as  found  in  the  entries 
in  the  defendant's  books  made  here  during  the  war,  the  sig- 
nificance of  dollars  employed  in  contracts  made  when  the 
constitution  and  laws  of  the  United  States  were  prevailing 
without  obstruction.  Independent  of,  and  without  regard 
to  any  verbal  agreement,  a  court,  called  on  to  pronounce 
judgment  on  a  contract  made  under  such  circumstances,  must 
consider  the  historical  facts,  which  may  enable  it  to  arrive 
at  the  intention  of  the  parties,  in  ascertaining  the  legal  effect 
of  the  transactions  which  constitute  whatever  of  contract 
may  have  been  made  between  tbem.  If,  during  the  war,  and 
on  and  after  the  18th  November,  1861,  the  plaintiffs  placed 
in  the  hands  of  the  defendant,  for  collection,  certain  drafts 
on  Nashville  and  Memphis,  when  the  banks  of  those  cities 
had  suspended  specie  payments,  and  when  the  only  circula- 
tion was  the  notes  of  suspended  banks  and  the  notes  of  the 
Confederate  States ;  then  the  jury,  in  connection  with  such 
proof,  may  consider  the  principles  I  have  just  mentioned,  in 
determining  whether  or  not  the  plaintiffs,  actually  or  implied- 
ly, authorized  or  permitted  the  defendant  to  collect  these 
drafts  in  the  notes  of  the  suspended  banks,  or  in  the  notes 
of  the  Confederate  States.  If  they  did,  they  can  hold  the 
defendant  responsible  for  nothing  more  on  such  collections. 
"  In  reference  to  the  first  count  in  the  complaint,  the  only 
count  on  '  an  account  stated,'  if  you  believe  from  the  evi- 
dence that  the  plaintiffs'  agent  took  with  him  the  plaintiffs' 
bank-book,  and  went  to  the  defendant's  banking-house,  and 
demanded  payment  of  the  balance  shown  on  that  book  to  be 
due  ;  and  that  the  officer  of  the  bank,  of  and  from  whom  the 
demand  was  made,  denied  the  liability  of  the  bank,  or  its 
indebtedness  to  the  amount  claimed,  and  refused  to  pay  it ; 
this  is  not,  of  itself,  sufficient  evidence  to  sustain  the  count 
on  '  an  account  stated,'  except  for  the  amount  of  money,  if 
any,  then  conceded  to  be  due.  Nor  is  it  sufficient,  if  supple- 
mented by  the  additional  proof  that,  in  April,  1862,  plaintiffs 
wrote  to  defendant  for  information  in  regard  to  their  account, 
and  received  a  bank-book,  in  which,  in  connection  with  each 
deposit  therein  mentioned,  there  was  a  word,  or  letter,  indi- 
cating that  the  deposit  was  made  in  gold,  or  in  currency, 
after  the  suspension  of  specie  payments  by  the  banks,  and 
during  the  existence  of  the  war  between  the  Confederate 
States  and  the  United  States ;  because  such  statement  in 
said  bank-book,  so  qualified,  did  not  contain  an  unqualified 
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admission  of  an  existing  indebtedness,  in  any  ascertained 
and  fixed  amount  of  money,'  beyond  the  amount  of  gold,  or 
other  legal  money  mentioned  in  the  book ;  but,  for  the 
amount  mentioned  as  deposited  in  gold,  or  other  legal  money, 
it  is  evidence  under  this  count.  Nor  is  such  a  bank-book,  so 
marked,  such  a  statement  of  an  account  as,  in  and  of  itself, 
will  sustain  a  count  on  an  account  stated,  unless  you  believe, 
from  all  the  evidence,  that  the  bank,  through  its  officer,  and 
in  this  manner,  did  acknowledge  an  indebtedness  in  'legal 
money'  as  above  described.  When  money  is  deposited  in  a 
bank,  the  bank  becomes  the  debtor  of  the  depositor,  to  the 
extent  of  such  deposit ;  but,  when  a  deposit  is  made  in  some- 
thing else,  which  is  not  money,  then  the  bank  is  liable  only 
for  the  thing  or  commodity  deposited,  or  its  value  at  the 
time  the  demand  is  made  for  it.  If  no  proof  is  made  of  its 
value,  then  you  can  not  attach  any  value  to  it." 

The  plaintiffs  reserved  several  exceptions  to  different  por- 
tions of  this  charge,  and  requested  twelve  separate  charges, 
covering  the  points  to  which  exceptions  were  thus  reserved ; 
which  charges  were  refused  by  the  court,  and  exceptions 
duly  reserved  to  their  refusal.  The  charge  given,  the  refusal 
of  the  several  charges  asked,  and  the  rulings  of  the  court  on 
the  evidence,  as  above  stated,  are  now  assigned  as  error. 

L.  P.  Walker,  for  the  appellants. 

Humes  &  Gordon,  and  D.  P.  Lewis,  contra. 

MANNING,  J. — The  deposition  of  J.  I.  Donegan  was 
taken  in  1872,  several  years  before  the  trial  of  this  cause,  for 
the  defendant,  upon  the  statutory  ground  that  the  defense, 
or  a  material  part  thereof,  defended  exclusively  on  the  evi- 
dence of  this  witness. — Code  of  1876,  §  3069,  cl.  5.  At  the 
time  of  the  trial,  in  November,  1877,  plaintiff  made  an  affi- 
davit, according  to  section  3079,  that  he  believed  the  per- 
sonal attendance  of  the  witness  on  the  trial  of  the  cause  was 
necessary,  and  that  he  resided  in  Madison  county  ;  in  which 
county  the  court  was  held.  Whereupon,  the  judge  made  an 
order,  and  a  notice  thereupon  was  issued  and  served,  requir- 
ing of  the  witness  his  personal  attendance,  to  testify  orally 
before  the  court ;  and  he  not  appearing,  the  plaintiff  insisted 
that,  under  said  section,  his  deposition  "must  be  suppressed." 
But,  it  being  proved  by  the  family  physician  of  said  Done- 
gan, and  by  his  son,  a  member  of  his  family,  that  his  physi- 
cal condition  was  such  that  his  personal  attendance  at  the 
trial  would  probably  endanger  his  life,  and  that  he  was  men- 
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tally  imbecile  (all  of  which  was  undisputed),  the  motion  to 
suppress  the  deposition  was  overruled,  and  the  deposition 
read  in  evidence.  Plaintiff  objected  and  excepted  to  the 
testimony,  and  to  the  ruling  of  the  court,  and  here  insists 
that  it  erred. 

The  legislation  on  this  subject  must  be  considered  as  a 
whole.  Its  object  was  to  enable  either  party  to  take  and  se- 
cure in  writing  the  evidence  of  an  important  witness  in  a 
pending  cause,  to  be  used  on  the  trial,  subject  to  the  right 
of  the  adverse  party  to  require  that  he  should  attend  and 
testify  in  person  before  the  jury,  if  then  able  to  do  so.  In 
this  instance,  it  was  shown  that  the  witness  was  both  phys- 
ically and  mentally  incapable  of  attending,  and  testifying  in 
person.  The  object  of  the  law  would,  therefore,  have  been 
defeated  by  the  suppression  of  his  deposition,  and  there  was 
no  error  in  permitting  it  to  be  submitted  to  the  jury. 

2.  Nor  did  the  Circuit  Court  err,  in  refusing  to  permit  the 
plaintiff,  Henry,  to  testify  that  Donegan,  the  president  of 
the  Northern  Bank  of  Alabama,  at  a  time  when  he  was  in- 
terested in  establishing  a  national  bank  under  the  acts  of 
Congress,  at  Huntsville,  in  1867,  admitted  the  liability  of  the 
Northern  Bank  to  the  plaintiffs,  and  proposed  "  to  allow 
plaintiff  one-half  of  his  claim,  provided  plaintiff  would  take 
$10,000  of  the  stock  of  the  National  Bank  of  Huntsville,  giv- 
ing his  note  for  the  difference  bet^yeen  what  was  to  be  allowed 
him  on  said  claim  and  said  $10,000,  payable  at  twelve 
months."  Although  Donegan  "said  nothing  about  buying 
the  peace  of  the  bank"  on  that  occasion  (the  Northern  Bank 
of  Alabama),  it  was  not  within  the  scope  of  his  authority  to 
charge  it  with  a  debt,  by  his  admission.  The  management 
of  its  affairs  had  been  committed,  by  the  charter,  to  a  board 
of  ten  directors.  Debts  of  the  bank  might  result  from  its 
contracts,  or  arise  out  of  transactions  with  it,  but  could  not 
be  created  by  the  mere  admissions  of  its  president,  any  more 
than  its  rights  could  be  released  or  annulled  by  his  unau- 
thorized directions. — Spyker  v.  Spence,  8  Ala.  333. 

3.  A  more  important  question  remains  to  be  considered. 
Plaintiffs,  residing  at  Guntersville,  in  Alabama,  had  dealings 
with  defendant,  the  Northern  Bank  of  Alabama,  in  Novem- 
ber and  December,  1861,  and  the  early  part  of  1862,  during 
the  war  between  the  Confederate  States  and  the  United 
States  of  America.  The  only  circulating  medium  then  in 
use — that  by  means  of  which  all  the  business  of  the  country 
was  carried  on — consisted,  in  part,  of  the  notes  of  suspended 
Southern  banks,  not  redeemed  or  redeemable  in  coin,  and 
much  more  largely,  almost  entirely,  of  the  treasury-notes 
issued  to  circulate  as  money,  by  the  government  of  the  Con- 
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federate  States.  These  treasury-notes  were  promises  to  pay 
the  number  of  dollars  specified  in  them,  respectively,  when 
a  treaty  of  peace  should  be  concluded  between  said  Confed- 
erate States  and  the  United  States  of  America.  A  currency 
so  precarious,  kept  in  circulation  by  the  imperious  exigen- 
cies of  a  period  of  revolutionary  turmoil,  when  a  govern- 
ment newly  set  up,  supported  by  large  armies,  and  many 
millions  of  people,  was  struggling  to  maintain  in  these  South- 
ern States  the  authority  it  had  seized  from  an  older  and 
stronger  government,  supported  by  larger  armies,  and  more 
millions  of  people,  who  lived  outside  of  the  same  territory, 
could  not  be  otherwise  than  of  uncertain  and  doubtful  value. 
This  fact  was  recognized  by  everybody.  The  paper  in  use 
as  a  currency  not  only  had  no  intrinsic  value,  but  its  redemp- 
tion ultimately  was  wholly  problematical.  But,  being  forced 
into  universal  use  by  the  necessities  of  the  times,  it  was  con- 
tracted for,  received,  and  paid  out,  as  a  substitute  for  money, 
because  there  was  nothing  else  with  which  the  functions  of 
money  in  the  transaction  of  business  could  be  performed. 
As  a  consequence,  the  banks  of  the  country  were  compelled 
to  receive  and  pay  out  this  currency,  or  close  their  doors, 
and  cease  to  exist.  If  they  had  done  the  latter,  the  people 
would  have  been  deprived  of  the  useful  agency  of  these  in- 
stitutions in  collecting  debts  due  from  one  to  another,  keep- 
ing their  funds  on  deposit,  and  paying  them  out  on  demand 
upon  cheques  or  orders. 

It  was  to  do  these  things  for  them',  that  plaintiffs  availed 
themselves  of  the  services  of  the  Northern  Bank  of  Alabama. 
They  deposited  in  it  notes,  cheques,  and  other  commercial 
paper,  that  it  might  collect  and  take  care  of  the  proceeds, 
and  have  the  amount  thereof  forthcoming  when  and  as  de- 
manded. They  knew,  also,  that  it  could  not  make  collections, 
in  any  other  than  Confederate  currency  ;  and  this  they  au- 
thorized the  bank  to  take  for  them,  and  engaged  to  take 
from  it,  under  the  extraordinary  circumstances  of  the  times, 
by  not  informing  it  that  they  would  not  do  so.  Mr.  A.  G. 
Henry,  himself,  testified  that  "when  he  drew  said  order  on 
Ewing,  McCrarey  &  Co.,  of  $2,600,  and  when  he  delivered  the 
same  to  said  bank  for  collection,  and  when  he  remitted  from 
Memphis  said  certificate  of  deposit  for  $2,255  22-100,  on  the 
Bank  of  Memphis,  h'e  gave  the  defendant  no  directions  as  to 
the  kind  of  money"  that  should  be  required,  and  that  "he 
supposed,  if  he  thought  anything  about  it  at  all,  that  it  would 
be  collected  in  currency."  Outside  of  public  knowledge  on 
the  subject,  the  testimony  shows  nothing  else  could  be  ob- 
tained. 

This  suit  was  brought  April  10th,  1868.     The  complaint 
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claims,  in  the  first  two  counts,  $6,154.25,  on  an  account 
stated ;  the  first  count  alleging  that  the  account  was  stated 
April  4th,  1862  ;  and  the  second,  that  it  was  stated  the  10th 
day  of  December,  1867 ;  and  by  two  other  counts,  subse- 
quently added,  the  same  sum  is  claimed  to  be  due,  for 
moneys  had  and  received  by  defendant,  for  the  use  of  plain- 
tifi's,  at  those  same  dates  respectively.  There  is  no  claim 
founded  on  a  count  setting  forth  the  special  facts  of  the  case, 
or  the  particulars  of  any  transaction.  The  evidence  relied 
on  by  plaintiffs,  to  show  such  indebtedness,  was  the  pass- 
book they  received  in  April,  1862,  of  defendant,  and  its  ac- 
count with  them  on  its  books,  corresponding  with  the  entries 
on  the  pass-book  :  by  both  of  which,  and  other  evidence,  it 
appears  that,  with'  the  exception  of  the  first  item  of  $120  in 
gold,  all  the  others  were  of  deposits  with  it,  or  payments 
made  to*  it  for  plaintiffs,  in  Confederate  currency.  This  was 
indicated  also,  and  understood  to  be  indicated,  by  the  letter 
"C,"  written  in  the  lines  with  those  items,  as  a  part  of  the 
same.  No  demand  was  made  for  any  payment,  until  a  con- 
siderable time  after  the  war  was  ended  in  the  overthrow  of 
the  Confederate  government ;  and  it  is  not  proved,  or  pre- 
tended, that  this  currency  then  had  any  value. 

The  circuit  judge  charged  the  jury,  that  "money"  consisted 
(Ist)  of  the  coin  issued  or  circulated  under  the  laws  of  the 
United  States ;  (2d)  of  bank-notes  payable  and  redeemable 
in  such  coin;  and  (3d)  of  the  paper  commonly  called  "green- 
backs", and  the  notes  issued  under  the  laws  of  the  United 
States  commonly  called  *'national-bauk  notes."  "In  this 
definition,"  he  added,  "I  do  not  include  the  notes  issued  by 
the  Confederate  States  during  the  late  war,  nor  the  notes  of 
banks  that  had  suspended  specie  payments  during  such  sus- 
pension. Such  might  be  circulated,  as  a  medium  of  com- 
mercial transactions,  but  were  not  money."  And  he,  in 
effect,  charged  the  jury  that,  unless  defendant  had  admitted 
itself  indebted  in  money,  as  thus  described,  or  beyond  the 
extent  to  which  it  had  done  so ;  or  unless  it  had  received 
money,  or  beyond  the  amount  to  which  it  had  received 
money,  as  thus  defined,-r-it  was  not  liable  to  plaintiffs,  accord- 
ing to  the  terms  of  the  complaint  they  had  filed  in  this 
cause.  These  instructions  were  excepted  to,  and  counter 
charges,  intended  to  obviate  the  effect  of  them,  were  offered, 
which  the  judge  refused  to  give  ;  to  which,  also,  the  plaintiffs 
excepted.  A  verdict  for  $500,  including  the  sum  of  $120  in 
gold,  was  rendered  in  favor  of  plaintiffs  ;  which  they  being 
dissatisfied  with,  appealed  from,  to  this  court. 

3.  The  view  we  take  of  the  case  makes  it  unnecessary  to  dis- 
cuss in  detail  the  various  propositions  which  have  been  pre- 
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seated  by  counsel  for  appellants.  They  are  answered,  or 
obviated,  by  the  conclusion  we  have  reached,  conforming  to 
that  of  the  Supreme  Court  of  the  United  States  in  Planters' 
Bank  of  Tennessee  v.  Union  Bank  of  Louisiana,  16  Wallace, 
483.  During  the  war,  the  former  institution  forwarded  to 
the  latter,  among  other  things,  drafts  and  claims  for  collec- 
tion, and  a  few  Confederate  bonds  for  sale  ;  it  being  under- 
stood between  the  two,  that  the  drafts  and  claims  thus  for- 
warded were  payable  only  in  Confederate  currency,  and  that 
the  same  might  be  received  for  the  bonds  to  be  sold.  Some 
time  afterwards,  in  the  year  1863,  while  this  currency  still 
had  value,  a  demand  was  made  by  the  Planters'  Bank,  on 
the  Union  Bank,  for  payment  of  the  large  sum  that  should 
be  on  its  books  to  the  credit  of  the  former.  But,  owing  to 
the  interference  of  General  Banks,  commander  of  the  forces 
of  the  United  States  then  in  New  Orleans,  payment  was  re- 
fused ;  and  a  suit  was,  in  consequence,  brought  after  the  war, 
in  a  court  of  the  United  States,  by  the  Planters'  Bank  against 
the  Union  Bank.  At  the  trial,  the  plaintiff  bank  asked, 
among  other  charges,  that  the  following  should  be  given  to 
the  jury  :  "If  the  jury  should  find,  from  the  evidence,  that 
the  defendants  received  Confederate  currency  on  behalf  of 
the  plaintiffs,  and  entered  it  to  the  credit  of  the  plaintiffs,  on 
the  books  of  the  bank,  and  used  it  in  their  general  business, 
the  defendants  thereby  became  the  debtors  of  the  plaintiffs ; 
and  that  the  measure  of  the  indebtedness  was  the  value  of 
the  Confederate  currency,  in  the  lawful  money  of  the  United 
States,  at  the  time  the  credits  were  entered  and  the  collec- 
tions made."  This  instruction  the  court  refused  to  give,  but 
it  charged  the  jury,  *  that  the  measure  of  indebtedness  for 
receipts  or  collections  made  by  the  defendants  in  Confederate 
currency,  and  used  by  them  in  their  general  business,  was  the 
value  of  such  currency  at  the  date  of  demand  of  payment 
made  by  plaintiffs,  and  not  at  the  date  when  such  currency 
was  received  and  used  by  the  defendants  in  their  business." 
The  Supreme  Court  held,  that  this  instruction  was  correct. 
"We  do  not,"  says  the' opinion,  "controvert  the  position,  that 
generally  a  bank  becomes  a  debtor  to  its  depositor,  by  its 
receipt  of  money  deposited  by  him,  and  that  money  paid  into 
a  bank  ceases  to  be  the  money  of  the  depositor,  and  becomes 
the  money  of  the  bank,  which  it  may  use,  returning  an  equiv- 
alent, when  demanded,  by  paying  a  similar  sum  to  that  de- 
posited. So,  also,  a  collecting  bank  ordinarily  becomes  the 
owner  of  money  collected  by  it  for  its  correspondent,  and, 
consequently,  a  debtor  for  the  amount  collected,  under  obli- 
gation to  pay  on  demand,  not  the  identical  money  received, 
but  a  sum  equal  in  legal  value.     But,  it  is  to  be  observed, 
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this  is  the  rule  where  money  has  been  deposited  or  collected, 
and  when  there  has  been  no  contract  or  understanding  that 
a  different  rule  should  prevail  The  Union  Bank 

became  the  agent  of  plaintiff,  to  receive  and  collect,  not 
money,  but  Confederate  notes  or  promises ;  and  the  obliga- 
tion it  assumed  was  to  pay  Confederate  notes,  wLen  they 
should  be  demanded.  From  the  nature  of  the 

transaction,  it  is  to  be  inferred,  that  the  intent  of  the  par- 
ties was,  that  the  one  should  impose,  and  the  other  assume", 
only  a  liability  to  return  to  the  plaintiffs  notes  of  the  Con- 
federate government  like  those  received  or  collected ;  notes 
promising  to  pay  a  like  sum." 

There  was  no  dissent  from  these  views  on  the  part  of  aay 
of  the  judges.  Having  regard  to  the  times  and  circum- 
stances ;  remembering  that  the  regular  government  was  ex- 
pelled, apd  kept  expelled,  by  another  of  paramount  force,  by 
which  "the  Confederate  notes  were  issued  early  in  the  war, 

.  .  .  and  became  almost  exclusively  the  currency  of  the 
insurgent  States ;  .  .  .  and,  while  the  war  lasted,  had  a 
certain  contingent  value,  and  were  used  as  money  in  nearly 
all  the  business  transactions  of  many  millions  of  people" 
{Jliorincfion  v.  Smyth,  8  Wallace,  1);  a  contrary  doctrine,  one 
applicable  enough  in  ordinary  peaceful  times,  would  be,  in 
the  highest  degree,  unreasonable  and  unjust  And  so  entirely 
do  the  views  of  the  Supreme  Court  correspond  with  the  gen- 
eral understanding  of  the  people  of  these  States,  that,  as  is 
shown  by  the  evidence  in  this  cause,  plaintiffs  are  the  only 

J)ersons  of  the  numerous  customers  and  creditors  of  the  de- 
endant  bank,  who  became  such  in  the  same  manner,  and 
during  the  same  period,  and  were  such  at  the  close  of  the 
war,  that  have  insisted  it  should  now  make  good  losses  of 
value  produced  by  irresistible  political  causes  operating  upon 
the  currency  which  only  they  were  entitled  to,  and  upon 
that  of  every  other  person  alike. 

4.  It  results  from  what  we  have  said,  and  from  the  fact 
that,  when  demand  was  made  by  plaintiffs  of  defendant,  Con- 
federate currency  had  no  pecuniary  v^ue  whatever,  that  the 
judgment  they  obtained  included  all  they  were  entitled  to 
recover  from  the  defendant.  No  benefit  can  accrue  to  them 
in  this  cause,  by  a  decision  of  the  other  questions  that  have 
been  presented,  and  we,  therefore,  refrain  from  discussing 
them.     Let  the  judgment  of  the  Circuit  Court  be  affirmed. 

Bmckell,  C.  J.,  not  sitting. 

Note  by  Reporter. — On  a  subsequent  day  of  the  term,  the 
following  opinion  was  delivered  : 
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STONE,  J. — The  uses  of  banks  and  banking  institutions, 
in  the  commerce  of  the  world,  are  too  well  known  to  require 
discussion.  They  furnish,  without  compensation,  and  with- 
out direct  profit,  a  safe  and  convenient  depository  of  the 
moneys  of  the  public,  not  wanted  for  present  use  or  disburse- 
ment. Their  safes  and  strong  vaults,  for  the  safe  custody  of 
valuables,  are  preferred  to  the  most  watchful  supervision 
and  protection  the  most  prudent  man  can  exercise  or  bestow. 
So  well  known  has  this  fact  become,  that  trustees  may  deposit 
trust  funds  in  banks  of  good  standing  ;  and  if  they  do  so,  any 
loss  resulting  therefrom  will  be  regarded  as  the  loss  of  the 
beneficiary,  provided  the  deposit  is  made  to  the  credit  of  the 
trust  account. — Story's  Eq.  Ju.  §§  1269  et  seq. 

The  war  between  the  sections,  commencing  in  1861,  pro- 
duced, in  many  respects,  a  state  of  things  rarely  met  with  in 
the  history  of  "the  world.  The  several  States  composing  the 
Union  had  theretofore  existed  under  one  common,  recog- 
nized head.  To  the  extent  of  the  powers  conferred  on  the 
Federal  government,  we  were  one  government.  Our  lawful 
money,  and  money  standard,  were  one  ;  and,  as  a  rule,  money 
current  in  one  State,  was  current  in  all  the  others.  Com- 
mercial dealings  between  the  several  States  were  very  large, 
and  remittances  from  one  section  to  another  were  mainly 
conducted  through  banks.  Coin  had  alone  been  declared  a 
legal  tender,  and  the  expense  and  inconvenience  of  its  trans- 
mission had  forced  it  to  give  place  to  the  less  expensive,  less 
hazardous  method,  of  remitting  in  bank  exchange.  The  war 
changed  all  this.  The  States  which  attempted  to  set  up  a 
separate  government,  under  the  name  of  the  Confederate 
States  of  America,  must  necessarily  provide  a  currency  for 
themselves.  A.  colossal  war  ensued,  which  raged  for  four 
years.  All  great  wars  are  fought  on  credit ;  and  the  seced- 
ing States,  having  at  the  beginning  no  exchequer,  must,  of 
necessity,  rely  on  its  bills  of  credit,  to  procure  the  sinews  of 
war.  Treasury-notes  of  the  Confederate  States  were  issued 
in  immense  volume,  and  very  soon  became  the  sole  circulat- 
ing medium  within  the  Southern  lines.  Being  issued,  as 
they  were  on  the  faith  of  a  government  whose  existence  was 
denied  and  resisted,  and  could  only  be  maintained  by  the 
termination  of  the  struggle  successfully  to  the  arms  of  the 
South,  the  value  of  such  treasury-notes  was,  of  course,  con- 
tingent. Still,  being  the  only  circulating  medium  we  had, 
they  served  the  purposes  of  money.  They  purchased  and 
paid  for  property  of  every  description,  were  received  in  pay- 
ment and  discharge  of  debts,  and,  while  they  had  life,  answered 
all  the  purposes  of  money.  They  even  discharged  trust  obli- 
gations, when  received  in  good  faith ;  and,  when  that  cur- 
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rency  perished  in  the  hands  of  the  trustee,  for  want  of  an 
opportunity  to  invest,  or  otherwise  dispose  of  it,  if  there  was 
no  evidence  of  bad  faith  in  the  trustee,  we  have  held  that 
the  debt  is  discharged,  the  trustee  relieved  of  legal  liability, 
and  that  the  loss  falls  on  the  beneficiary. — High  v.  Snedicor^ 
57  Ala.  401 ;  Horn  v.  Locklmrt,  17  Wall.  570  ;  Waring  v.  Lems, 
53  Ala.  615 ;  Baldioin  v.  Haichett,  56  Ala.  561 ;  Hutchinson  v. 
Owen,  59  Ala.  326 ;  Van  Hoose  v.  Bush,  54  Ala.  342. 

During  the  war,  banks,  located  in  the  Confederate  States, 
were  compelled  to  receive  and  pay  out  Confederate  treasury- 
notes,  or  do  no  business  whatever.  The  volume  of  such 
notes  in  circulation  was  very  large — increased  by  the  heavy 
depreciation  they  were  constantly  subjected  to.  Having  so 
little  purchasing  power,  it  became  necessary  to  make  up  in 
quantity  what  was  wanting  in  value.  A  large  per  cent,  of 
this  immense  volume  of  Confederate  treasury-notes,  amount- 
ing to  hundreds  of  millions  of  dollars  in  nominal  value,  was 
passing  in  and  out  of  the  banks ;  and  it  is  safe  to  conjecture 
that,  at  no  time  during  the  closing  years  of  the  war,  was 
there  less  than  hundreds  of  millions  of  this  currency  in  the 
vaults  of  the  various  banks.  At  the  close  of  the  war,  by  the 
surrender  of  the  Southern  armies,  the  Confederate  States, 
as  a  separate  government,  ceased  to  exist,  and  the  immense 
volume  of  its  circulation  became  valueless. 

The  rule  is  clearly  settled,  that  in  the  ordinary  transac- 
tions of  banks,  when  they  receive  moneys  on  general  deposit, 
the  money  thereby  becomes  the  property  of  the  bank,  and 
the  bank  becomes  debtor  to  the  depositor  for  the  amount,  as 
so  much  money  had  and  received  ;  and  any  subsequent  loss 
of  the  money,  or  destruction  of  its  value,  falls  on  the  bank. 
The  depositor  is  only  a  creditor ;  and  if  the  bank  fail,  and 
be  unable  to  pay  its  debts  in  full,  he  comes  in  only  as  a  gen- 
eral creditor,  and  must  be  content  to  receive  his  pro  rata  of 
the  assets.  This,  we  say,  is  the  general  rule.  But,  as  we 
have  said,  our  war  was  attended  with  uncommon  results.  Its 
end  in  our  overthrow  left  us  where  we  were  before  the  at- 
tempted separation ;  citizens,  and  part  and  parcel  of  the 
same  government,  against  whose  authority  we  had  fought  in 
deadly  conflict.  For  four  years  we  had  denied  the  authority 
of  the  United  States  government  to  control  us  in  any  re- 
spect— had  denied  that  we  were  under  the  provisions  of  the 
constitution  of  the  United  States ;  and  the  Confederate 
treasury-notes  were  issued,  and  put  in  circulation,  to  aid  us 
in  vindicating  our  claim  of  separate  governmental  existence. 
Being  conquered,  we  were  remitted  to  our  allegiance  to  the 
government  of  the  United  States  ;  and  the  question  naturally 
came  up,  in  what  light  must  contracts  and  transactions  be 
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■viewed,  which  were  based  on  Confederate  treasury-notes  as 
a  currency.  They  had  been  issued  in  hostility  to  the  gov- 
ernment of  the  United  States,  and  must  be  passed  on  by 
courts  of  the  United  States,  or  State  courts  a(  knowledging 
allegiance  to  the  constitution  of  the  United  States.  It  was 
contended  that,  inasmuch  as  this  currency  was  issued  to  aid 
in  the  overthrow  of  Federal  authority  in  the  seceding  States, 
it  was  against  public  policy  to  uphold  any  transaction  based 
upon  it.  Wiser  counsels  prevailed,  and  the  courts  adopted 
conservative  rules,  which,  while  they  vindicated  the  dignity 
and  rightful  authority  of  the  Federal  government,  abstained 
from  declaring  void  any  contract  or  transaction  which  did 
not,  in  its  direct  aims  and  results,  antagonize  that  authority. 
The  issue  ot  such  currency,  they  held,  was  unlawful,  because 
it  was  aimed  against  the  Federal  authority.  Being  in  circu- 
lation, however,  and  the  only  circulating  medium  the  people ' 
had,  or  could  have,  they  were  forced  to  its  use  by  the  pres- 
ence and  power  of  an  organized  force,  having  and  exercising 
the  powers  and  functions  of  government,  and  they  were  left 
without  option  in  the  premises. 

Confederate  treasury-notes  must  be  used,  or  the  people  were 
left  without  money,  or  any  thing  to  take  its  place.  So,  con- 
tracts between  individuals,  based  on  that  currency,  and 
having  in  them  no  element  of  aid  to  the  Confederate  struggle, 
whether  executed  or  executory,  were  not  held  invalid  on  that 
account. — Thorington  v.  Smyth,  8  Wall.  1 ;  Horn  v.  Lockhart, 
17  Wall.  570.  "  The  existence  of  a  state  of  insurrection  and 
war  did  not  lessen  the  bonds  of  society,  or  do  away  with 
civil  government,  or  the  regular  administration  of  the  laws. 
Order  was  to  be  preserved,  police  regulations  maintained, 
crime  prevented,  property  protected,  contracts  enforced, 
marriages  celebrated,  estates  settled,  and  the  transfer  and 
descent  of  property  regulated,  precisely  as  in  time  of  peace." 

Ours  was  a  peculiar  form  of  government,  and  the  struggle 
and  attempted  separation  raised  questions  somewhat  novel. 
We  had,  and  have,  a  Federal  government,  supreme,  sover- 
eign, and  paramount,  in  all  powers  and  governmental  func- 
tions conferred  upon  it.  All  other  powers  of  government, 
and  they  were  many,  were  reserved  to  the  States  respectively, 
or  to  the  people.  Each  was  sovereign,  within  its  appointed 
sphere.  The  object  of  secession  was  to  renounce  and  throw 
off  the  Federal  power,  and  only  the  Federal  power.  The 
power,  jurisdiction,  and  autonomy  of  the  seceding  States, 
were  not  attempted  to  be  changed.  These  were  to  be  exer- 
cised as  theretofore,  with  the  single  exception  that  .they 
sought  to  establish  a  confederated  union  among  and  within 
themselves,  independent  of  the  larger  and  more  comprehen- 
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81  ve  union  from  which  they  attempted  to  secede.  This  being 
the  case,  it  would  seem  that  ail  legitimate  acts  of  State 
authority  and  government,  done  in  preservation  of  life,  lib- 
erty and  property,  contributing  to  individual  comfort  and 
happiness,  and  relieving  social  wants  and  social  necessities, 
should  be  upheld,  so  long  as  they  rendered  no  aid  to  the 
attempt  to  establish  a  separate  government ;  and  such  we 
understand  to  be  the  weight  of  the  judicial  rulings  on  this 
troublesome  question. 

But,  in  carrying^out  this  principle,  many  vexing  questions 
arose,  and  continue  to  arise.  In  theory,  and  in  fact,  we 
have  all  the  while  been  under  the  power  and  restraint  of  the 
constitution  of  the  United  States.  Such  is  the  legal  sequence 
of  the  result  of  the  war.  Contracts  for  the  payment  of 
money,  expressed  as  so  many  dollars,  were  frequently  entered 
into  during  the  war,  fixing  a  time  of  payment  which  fell  due 
after  the  downfall  of  the  Confederacy.  Dollars  have  a 
defined  value  under  the  constitution  and  laws  of  the  United 
States.  Treating  such  contract  as  one  for  the  payment  of 
money,  and  treating  the  parties  as  governed  by  the  constitu- 
tion and  laws  of  the  United  States,  the  promissor  would  be 
held  to  pay  the  given  sum  in  current,  legal  money  of  the 
United  States.  But,  when  it  was  shown  that  the  contracting 
parties  were  domiciled  in  the  section  controlled  by  Confed- 
erate authority,  where  only  Confederate  currency  circulated, 
the  presumption  arose,  at  once,  that  the  parties  did  not 
probably  contract  in  reference  to  dollars  of  the  United 
States  currency ;  and  that  presumption  was  made  conclu- 
sive, when  it  was  shown  that  the  price  promised,  if  exacted 
in  the  lawful  money  of  the  United  States,  would  be,  per- 
haps, tenfold  the  actual  value  of  the  property  purchased. 
Hence,  courts  were  compelled  to  hold,  what  was  in  fact  the 
case,  that  the  contract  was  made  in  reference  to  Confederate 
currency,  and  that  the  price  agreed  on  was  a  Confederate 
valuation.  But,  from  any  legal  stand-point,  courts,  recogniz- 
ing the  authority  of  the  United  States  government,  could 
take.  Confederate  treasury-notes  were  not  money  ;  and  if 
money,  they  were  a  grealti^  depreciated  currency.  They 
were,  then,  either  a  depreciated  money,  or  they  were  not 
monev,  but  a  commodity  or  chattel.  Considered  as  depre- 
ciated money,  the  promise  was  to  pay  so  much  depreciated, 
or  uncurrent  money.  For  a  breach  of  such  promise,  the 
measure  of  recovery  is  the  value,  in  lawful  money,  of  the  un- 
current money  at  the  time  of  the  breach.  The  measure  of 
recovery  is  the  same,  on  the  breach  of  a  contract  to  pay  specific 
chattels.— il/oore  v.  Fleming,  34  Ala.  491 ;  22  Ala.  512  ;  Boze- 
man  v.  Rose,  40  Ala.  212;  McGehee  v.  Posey,  42  Ala.  330.     But, 
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at  the  time  of  the  breach,  the  currency  or  chattel  (Confederate 
treasury-notes)  had  ceased  to  have  any  value,  actual  or  con- 
ventional. Applying  the  rules  above,  there  could  be  no  re- 
covery for  the  breach  of  such  a  contract.  The  courts  estab- 
lished, as  the  measure  of  recovery  in  such  case,  the  value  of 
the  property  which  was  the  consideration  of  the  promise  ; 
thus  ignoring  the  express  stipulations  of  the  contract,  and 
treating  it  as  an  implied  one. — Herbert  v.  Easton,  43  Ala.  547; 
Riddle  v.  Hill,  51  Ala.  224;  Erwin  v.  Hill,  lb.  580  ;  Whitfield 
V.  Riddle,  52  Ala.  467 ;  Thorington  v.  Smyth,  8  Wall.  1 ;  ^teio- 
ai't  V.  Soloman,  4  Otto,  434 ;  Hill  v.  Erwin,  60  Ala.  341.  This 
ruling  can  not  be  reconciled  with  principles  long  established, 
but  it  was  considered  a  necessity,  to  prevent  gross  injustice. 
Other  rulings,  growing  out  of  the  war,  have  been  equally  a 
departure  from  principle,  but  we  will  not  enlarge  this  opin- 
ion by  stating  them.  The  cases  of  Myers  v.  Zetelle  (21  Grat. 
733),  and  Ferguson  v.  Loivery  (54  Ala.  510),  are  strong  and 
eloquent  arguments  in  favor  of  generous,  liberal  rulings,  in 
all  cases  where  the  results  of  our  civil  war,  viewed  a  poste- 
riori, have  entailed  a  seeming  liability  on  agents  and 
trustees. 

We  have  dwelt  so  much  at  length  on  these  principles,  not 
because  they  bear  directly  on  the  question  before  us,  but 
because  they  demonstrate  that  well-settled  principles  of  law^ 
applicable  to  society  in  its  normal  conditions,  must  be 
departed  from,  when  their  enforcement  would  lead  necessa- 
rily to  a  great  and  general  evil.  We  have  said  that,  at  the 
downfall  of  the  Confederacy,  there  had  accumulated  in  the 
banks,  in  the  natural  course  of  dealings,  perhaps  hundreds 
of  millions  in  Confederate  currency,  deposited  and  not  drawn 
out.  When  the  flag  of  the  Confederacy  went  down,  to  be 
unfurled  no  more,  that  vast  volume  of  a  circulating  medium 
became  waste  paper,  representing  nothing.  A  deposit  in 
bank,  while,  as  a  general  rule,  it  is  attended  with  the  inci- 
dents pointed  out  above,  is  nevertheless  a  peculiar  species  of 
contract.  It  is  not  like  an  ordinary  '  bill  receivable,'  but  is 
classed  as  the  depositor's  cash  on  hand.  It  is  subject  to  his 
draft  and  control  at  any  moment,  and  he  is  not  expected  to 
give  notice  of  his  intention  to  draw.  The  bank  is  expected 
to  be  at  all  times  ready  to  meet  its  customers'  cheques,  drawn 
on  deposits,  and  its  credit  is  seriously  impaired,  if  not 
ruined,  if  it  fail  to  do  so.  It  does  not  stand  in  the  category 
of  an  ordinary  debt  between  man  and  man,  for  money  had 
and  received.  These  considerations,  if  the  question  were  for 
the  first  time  presented,  would  cause  us  to  hesitate  long 
before  declaring  the  bank  liable  for  a  deposit  which  thus 
perished  on  its  hands.     We  are  glad  the  way  has  been  blazed 
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out  for  US  by  that  distinguished  tribunal,  the  Supreme  Court 
of  the  United  States.  We  cheerfully  follow  the  decision  in 
Planters'  Bank  of  Tennessee  v.  Union  Bank  of  Louisiana,  16 
Wall.  483,  because,  in  our  opinion,  it  leads  to  a  wholesome 
and  just  result 


Blackiuau  v,  Lehman,  Durr  &  Co. 

Trover  for  Conversion  of  Municipal  Bonds. 

1.  Rifjhis  of  property. — The  principle  is  almost  universal  in  its  application, 
that  no  man's  property  can  be  biken  from  him  withoat  his  consent,  express  or 
implied,  except  by  due  course  of  law. 

2.  Transfer  of  biUs,  notes,  or  bonde;  riglUs  of  /ran.?f<rrec.  — iJegotiable  or 
commercial  paper  is  transferrable  by  delivery,  and  a  holder  thereof  may,  be- 
fore dishonor,  transfer  to  a  bona  fide  purchaser  for  value  a  title  freed  from  all 
infirmity,  and  which  will  prevail  over  that  of  the  true  owner,  although  he 
himself  obtained  it  fraudulently,  or  feloniously;  but,  as  to  all  other  paper,  an 
assignee  or  trausierree  succeeds  only  to  the  rights  and  title  of  his  assignor  or 
transferror. 

3.  What  paper  is  negotiable,  or  transferraMe  by  delivery.  —A  bill  of  exchange, 
promissory  note,  or  other  instrument,  to  be  negotiable  paper,  or  trnnsferrable 
by  delivery,  must  be  payable  absolutelj'  and  unconditionally,  and  not  on  a 
contingency  which  may  never  happen;  and  this  must  depend  upon  its  terms 
at  the  time  it  is  made:  if,  when  it  is  made,  the  payment  is  to  depend  on  a  con- 
dition, contingency,  or  uncertain  event,  the  subsequent  happening  of  that 
event  or  contingency  will  not  change  its  character. 

4.  Same ;  bonds  of  corporation.  —The  bonds  of  a  corporation,  public  or  pri- 
vate, if  issued  by  authority,  and  possessing  in  themselves  the  requisites  of  ne- 
gotiable paper,  are,  after  some  vacillation  of  judicial  decision,  now  recognized 
as  on  an  equality  with  bank-notes,  bills  of  exchange,  and  promissory  notes; 
and  the  corporate  seal  does  not  affect  their  negotiability,  neither  conferring 
nor  destroying  that  quality. 

5.  Requisites  of  negotiable  paper. — Negotiable  paper  must  also  be  certain  as 
to  the  payee:  though  it  is  not  necessary  that  the  payee  should  be  named,  the 
instrument  must  on  its  face  afford  an  indication  or  designation  by  which  he 
can  be  ascertained. 

0.  Same. — Each  State  has  the  undoubted  legislative  right  and  power  to  en- 
large or  diminish  the  character  of  paper  which  shall  be  negotiable;  and  under 
the  laws  of  Alabama,  passed  in  the  exercise  of  this  power,  only  bills  of  ex- 
change and  promissory  notes  payable  in  money  at  a  bank  or  banking-house, 
or  at  a  certain  place  therein  designated,  and  bank-notes  intended  to  circulate 
as  money,  are  subject  to  the  commercial  law;  while  it  is  expressly  declared 
by  the  statute  (Code,  $  2098),  that  all  bonds,  bills,  or  notes  (except  those  issued 
to  circulate  as  money),  when  "payable  to  anything  or  bearer,  or  to  any  ficti- 
tious person  or  bearer,  or  to  bearer  oulj',  must  be  construed  as  payable  to  the 
person  from  whom  the  consideration  moved,"  and,  consequently,  can  only 
pass  by  his  indorsement. 

7.  Hunicipfd  bonds  cf  Troy,  issued  in  aid  of  Mobile  and  Oirard  EaUroad. 
The  bonds  issued  by  the  city  of  Troy  in  aid  of  the  Mobile  and  Girard  Bail- 
road,  under  the  authority  of  the  special  statute  approved  December  8th,  1868 
(Sess.  Acts  1868,  pp.  395-6),  are  not  negotiable  paper,  because  on  their  face 
they  are  made  payable  on  a  contingency  which  might  never  happen — that  is, 
the  completion  of  the  raUroad  to  Troy;  and  also  because  they  are  payable  to 
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bearer  only.  Not  beifig  negotiable,  the  title  to  such  bonds  can  not  pass  by  de- 
livery, nor,  as  against  the  real  owner,  otherwise  than  by  his  indorsement  of 
assignment. 

8.  When  trover  lies  for  conversion  of  bond. — The  owner  of  a  non-negotiable 
bond  may  maintain  an  action  for  its  conversion  against  a  person  who  obtained 
it  through  an  unauthorized  transfer  by  his  agent  or  bailee,  and  who  refuses  to 
deliver  it  on  demand. 

Appeal  from  the  City  Court  of  ]JkIontgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  was  brought  by  Homer  Blackman,  against 
Lehman,  Durr  &  Co.,  to  recover  damages  for  the  alleged  con- 
version by  the  defendants  of  one  hundred  and  eighty  bonds, 
issued  by  the  corporate  authorities  of  the  city  of  Troy,  in  aid 
of  the  Mobile  and  Girard  Eailroad.  On  the  undisputed  facts 
of  the  case,  the  court  charged  the  jury,  in  effect,  that  the  plain- 
tiff v^as  not  entitled  to  recover  ;  and  this  charge,  to  which  an 
exception  was  duly  reserved,  is  now  assigned  as  error.  The 
opinion  states  all  the  material  facts.  The  case  was  decided 
at  the  December  term,  1878. 

D.  Clopton,  for  appellant. 

S.  r.  EiCE,  and  W.  A.  Gunteb,  contra. 

BEICKELL,  C.  J. — The  action  is  trover,  for  the  conver- 
sion of  one  hundred  and  eighty  bonds  of  the  city  of  Troy,  for 
the  payment  to  bearer  of  the  sum  of  one  hundred  dollars 
each,  in  ten  annual  installments,  with  interest  at  eight  per 
cent,  per  annum  from  date,  the  13th  January,  1869.  In  De- 
cember, 1869,  eighty  of  these  bonds  were  by  the  plaintiff  de- 
posited with  his  son-in-law,  one  M.  B.  Locke,  who  was  a 
merchant,  banker,  and  factor,  residing  and  doing  business  at 
Union  Springs,  the  place  of  plaintiff's  residence.  The  re- 
maining one  hundred  bonds  had  been  deposited  for  plaintiff 
with  the  firm  of  Epping  &  Howard,  of  Columbus,  Georgia, 
on  the  27th  of  December,  1869 ;  an  order  to  them  was  given 
him,  for  their  delivery,  which  he  indorsed  as  follows :  "Please 
deliver  to  M.  B.  Locke,  or  order;'  signed  "H.  Blackman." 
The  eighty  bonds  were  left  with  Locke  for  safe-keeping,  and 
the  order  for  the  others  indorsed  to  him  that  he  might  get 
them  for  the  same  purpose.  Locke  was  directed  to  ascer- 
tain on  what  terms  the  plaintiff  could  raise  money  on  the 
bonds,  but  was  not  authorized  to  dispose  of  them  in  any 
manner  whatever.  He  was  largely  indebted  to  Lehman 
Brothers,  of  New  York.  The  defendants,  Lehman,  Durr  & 
Co.,  a  firm  in  Montgomery,  two  of  the  members  of  which 
were  members  of  the  firm  of  Lehman  Brothers,  through  one 
Mitchell,  undertook  the  settlement  of  this  indebtedness.  The 
indebtedness  of  Locke  amounted  to  about  thirty  thousand 
Voij.  LiXin. 
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dollars.  He  conveyed  to  the  defendants  real  estate,  valued 
at  twenty  thousand  dollars,  and  transferred  by  delivery  the 
one  hundred  and  eighty  bonds  of  the  city  of  Troy  ;  and  the 
defendants  gave  him  their  drafts  on  Lehman  Brothers,  for 
thirty  thousand  dollars,  which  he  used  in  paying  his  indebt- 
edness to  them.  These  drafts  were  by  the  defendants  cred- 
ited to  Lehman  Brothers,  and  they  charged  the  defendants 
with  them.  Locke  gave  the  defendants  a  sale-bill  of  the 
bonds,  but  they  were  not  indorsed  by  the  plaintiff,  or  any  one 
else.  The  defendants  had  no  notice  of  the  plaintiff's  right 
or  claim  to  the  bonds,  when  they  obtained  them  from  Locke, 
which  was  on  the  13th  April,  1870.  The  value  of  the  bonds, 
and  a  demand  of  them  before  the  commencement  of  this 
suit,  was  proved.  The  instructions  given  by  the  City  Court, 
in  substance,  deny  that  on  this  state  of  facts  the  plaintiff 
could  recover. 

These  bonds  were  issued  by  the  city  of  Troy,  a  municipal 
corporation  created  by  the  laws  of  this  State,  under  the  au- 
thority of  an  act  of  the  General  Assembly,  approved  Decem- 
ber 8th,  1868,  by  which  the  city  was  authorized  to  subscribe 
a  sum,  not  exceeding  seventy-five  thousand  dollars,  to  the 
capital  stock  of  the  Mobile  and  Girard  Railroad,  and  to  issue 
bonds,  bearing  eight  per  cent,  interest,  in  payment  of  such 
subscription.  The  act  declares,  "None  of  said  bonds,  or  in- 
terest thereon,  shall  be  due  or  payable,  until  said  railroad  is 
in  running  order,  and  the  cars  run  to  said  Troy." — Pamph. 
Acts  1868,  pp.  395-7-  The  bonds  refer  to  this  act,  and  in  one 
part  recite,  "Payments  to  commence  at  the  date  of  the  com- 
pletion of  said  railroad  to  Troy,  Alabama";  and  in  another, 
that  payments  are  to  be  made  in  "ten  annual  installments, 
together  with  the  interest  thereon  that  may  have  accrued 
thereon,  on  demand,  after  the  completion  of  the  Mobile  and 
Girard  Railroad,  to  the  said  town  of  Troy,  Alabama ;  pay- 
ments to  be  made  at  the  office  of  the  treasurer  of  the  town 
of  Troy,  Alabama,"  On  the  20th  January,  1870,  two  acts  of 
the  General  Assembly  were  approved ;  the  one  legalizing  the 
subscription  of  the  city  to  the  railroad,  and  the  bonds  issued 
in  payment  of  it ;  and  the  other  providing  for  the  payment 
of  the  bonds,  by  the  real-estate  owners  of  the  city,  as  the 
same  shall/all  due. — Pamph.  Acts  1869-70,  pp.  39-42. 

"It  is  a  principle,  almost  universal  in  its  application,  that 
no  man's  property  can  be  taken  from  him  without  his  con- 
sent, express  or  implied,  except  by  due  process  of  law.  The 
maintenance  of  the  principle  is  essential  to  the  peace  and 
safety  of  society ;  and  the  insecurity  which  would  follow 
from  any  departure  from  it  would  cause  far  greater  injury, 
than  any  which  can  fall,  in  cases  of  unlawful  appropriation 
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of  property,   upon   those   who  have   been  misled    and  de- 
frauded,"— Telegraph  Go.  v.  Davenport,  97  U.  S.  369. 

In  England,  there  is  a  deviation  from  the  principle,  in 
cases  of  sales  made  in  market  overt. — 3  Black.  172  ;  Benjamin 
on  Sales,  7.  This  deviation  is  not  recognized  in  this  coun- 
try ;  and  the  general  maxim  of  our  jurisprudence  is.  Nemo 
in  aHum  potest  transferre  plus  juris  quam  ipse  habet. — Hilliard 
on  Sales,  23  ;  Williams  v.  Merle,  11  Wend.  80 ;  Leigh  Broth- 
ers  V.  M.  &  0.  E.  R.  Co.,  58  Ala.  165. 

An  exception  to  this  rule,  firmly  established,  is  that  of 
negotiable  or  commercial  paper,  transferrable  by  delivery. 
Tbe  holder  of  bank-notes,  bills  of  exchange,  promissory 
notes,  the  ordinary  coupon  bonds  of  corporations,  or  of  the 
State,  or  of  the  United  States,  passing  by  delivery,  transfer- 
ring them  before  dishonor,  for  value,  to  a  bona  fide  pur- 
chaser, though  he  may  have  obtained  them  feloniously,  or 
fraudulently,  or  though  he  may  by  the  transfer  exceed  his 
authority,  or  violate  trust  and  confidence  reposed  in  him, 
can  confer  a  title  he  has  not,  or  greater  than  he  had, — a  title 
freed  from  all  infirmity,  and  which  will  prevail  over  that  of 
the  true  owner. — Rumhall  v.  Metropolitan  Bank,  20  Eng. 
(Moak's  ed.)  276 ;  Murray  v.  Lardner,  2  Wall.  110 ;  State  of 
California  v.  Wells,  Fargo  (k  Co.,  15  Gal.  336 ;  Spooner  v. 
Holmes,  102  Mass.  503  ;  Welch  v.  Sage,  47  N.  Y.  143  ;  Seyhel 
V.  National  Bank,  54  N.  Y.  288.  The  exception  is  founded 
on  the  commercial  policy  of  sustaining  the  credit  and  circu- 
lation of  negotiable  paper. — 3  Kent,  79.  It  applies  only  to 
paper  of  that  character.  As  to  all  otber  paper,  an  assignee, 
or  transferree,  succeeds  to,  and  is  clothed  with,  the  rights 
only  of  the  transferror  or  assignor. 

A  bill,  or  note,  or  other  instrument,  cannot  fall  within  the 
operation  of  this  exception,  nor  is  the  transferree  thereof  en- 
titled to  protection  against  the  right  or  title  of  the  true 
owner,  unless  it  is  payable  absolutely  and  unconditionally. 
The  rule  is  thus  stated  in  Chitty  on  Bills :  "The  money 
must  be  payable  at  all  events — not  dependent  on  any  con- 
tingency, either  in  regard  to  event,  or  with  regard  to  the 
fund  out  of  which  payment  is  to  be  made." — Chitty  on  Bills, 
134,  marg.  The  rule  applies  to  all  kinds  of  commercial  pa- 
per. In  reference  to  a  promissory  note,  it  is  stated,  "to 
make  a  written  note  for  the  payment  of  money  a  valid  prom- 
issory note,  the  money  must  be  payable  absolutely,  and  at 
all  events,  and  not  be  subject  to  any  condition  or  contin- 
gency."— Story  on  Prom.  Notes,  §  22. 

Whether  an  instrument  is  commercial — is  of  the  charac- 
ter entitling  it  to  the  peculiar  protection  afforded  by  the  law 
to  paper  of  that  kind — must  appear  on  its  face,  or  a  contem 
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poraneous  memorandum  on  the  same  paper.  Its  character 
depends  upon  its  terms  at  the  time  it  is  made  ;  and  if  it  then 
purports  a  payment  to  be  made  upon  a  contingency,  or  a  con- 
dition, or  uncertain  event,  the  subsequent  happening  of  the 
event  or  contingency  will  not  change  it. — Story  on  Prom. 
Notes,  §§  22-24.  The  reason  of  the  rule,  it  was  well  said  by 
Lord  Kenyon,  in  Carlos  v.  Fancourt,  5  Term,  483,  is,  "that  it 
would  perplex  the  commercial  transactions  of  mankind,  if 
paper  securities  of  this  kind  were  issued  out  into  the  world 
incumbered  with  conditions  and  contingencies,  and  if  the 
parties  to  whom  they  were  offered  in  negotiation  were  obliged 
to  inquire  when  the  uncertain  events  would  probably  be  re- 
duced to  a  certainty."  And  in  the  same  case,  Ashurst,  J., 
said :  "Certainty  is  a  great  object  in  commercial  instru- 
ments ;  and  unless  they  carry  their  own  validity  on  the  face 
of  them,  they  are  not  negotiable.  On  that  ground,  bills  of 
exchange  which  are  payable  only  on  a  contingency  are  not 
negotiable,  because  it  does  not  appear  on  the  face  of  tbem 
whether  or  not  they  will  ever  be  paid.  The  same  rule,  then, 
that  governs  bills  of  exchange  in  this  respect,  must  also 
govern  promissory  notes." 

In  Cota  V.  Buck,  7  Mete.  588,  it  is  said  by  C.  J.  Sha.w,  that 
"the  true  test  of  the  negotiability  of  a  note  seems  to  be, 
whether  the  undertaking  of  the  promissor  is  to  pay  the 
amount  at  all  events,  at  some  time  which  must  certainly 
come,  and  not  out  of  a  particular  fund,  or  upon  a  contingent 
event.  If  it  were  payable  on  a  contingency,  or  out  of  a  par- 
ticular fund,  it  would  not  be  negotiable."  A  note,  promising 
to  pay  a  certain  sum  of  money  for  staves,  at  two  dollars  a 
thousand,  subject  to  a  deduction  for  any  number  not  pro- 
cured, is  not  a  promissory  note. — Martin  v.  Woodall,  1  St.  & 
Port.  244.  A  note  payable  to  bearer,  six  months  after  date, 
for  a  certain  sum,  provided  the  ship  may  arrive  at  an  European 
port  of  discharge,  free  from  capture  and  condemnation  by  the 
British,  is  not  a  promissory  note. — CooUdge  v.  Buggies, 
15  Mass.  387.  An  order  for  the  payment  of  fifteen  hundred 
dollars,  "at  sight,  after  the  arrival  and  discharge  of  coal  by 
brig  G,  to  the  order  of  myself,"  is  not  a  bill  of  exchange. 
Grant  v.  Wood,  12  Gray,  220. 

The  principle  on  which  these,  and  numerous  decisions 
rest,  is,  that  no  instrument  is  commercial — is  a  bill  of  ex- 
change, or  a  promissory  note — unless  it  is  payable  at  all 
events.  If  payment  depends  on  a  contingency,  which  may 
never  happen,  it  is  not  commercial.  But,  if  the  event  must 
certainly  happen,  the  uncertainty  of  time  when  it  will  hap- 
pen will  pot  render  the  instrument  a  mere  special  agreement 
or  contract.     The  time  of  payment  may  be  in  suspense,  and 
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may  so  continue,  indefinitely ;  but,  if  it  will  inevitably  hap- 
pen, and  the  instrument  has  the  other  requisites,  it  will  be 
regarded  as  a  promissory  note  or  bill  of  exchange. — Lockett 
V.  Palmer,  25  Barb.  179. 

The  bonds  of  a  municipal  corporation,  or  of  a  private  cor- 
poration, having  authority  to  issue  them,  payable  to  bearer, 
or  order,  are  commercial,  or  negotiable,  if  they  have  the  es- 
sential requisites  of  negotiable  paper.  Though  sealed  instru- 
ments find  their  recognition,  validity  and  operation  in  the 
ancient  rules  of  the  common  law,  while  bills  of  exchange 
and  promissory  notes  find  their  origin  and  sanction  and  pe- 
culiar characteristics  in  the  law-merchant,  or  in  statutes  in- 
tended to  facilitate  their  circulation ;  the  bonds  of  corpora- 
tions, though  under  seal,  after  some  vacillation  of  judicial 
decision,  come  to  be  recognized  as  on  an  equality  with  bank- 
notes and  bills  of  exchange.  A  full  collection  of  the  authori- 
ties. State  and  Federal,  will  be  found  in  1  Waite's  Actions 
&  Defenses,  688.  But,  like  bank-notes,  or  bills  of  exchange, 
or  promissory  notes,  they  must,  in  themselves,  contain  every 
essential  requisite  of  negotiability.  Where  these  are  found 
in  them,  although  they  may  be  under  the  corporate  seal,  as 
every  act  of  a  corporation  must  have  been  manifested  accord- 
ing to  the  ancient  common  law,  the  seal  will  not  destroy  their 
negotiability.  But  the  seal  will  not  confer  negotiability,  un- 
less these  requisites  are  found.  Corporations  may  contract 
on  conditions,  or  uncertain  events,  or  on  contingencies,  as 
well  as  absolutely,  and  unconditionally ;  and  if  they  do,  such 
contracts  have  the  same  operation  as  the  like  contracts  of 
individuals. 

Without  the  aid  of  a  special  statute,  the  original  act  of  in- 
corporation not  conferring  the  power,  the  city  of  Troy  could 
not  have  issued  negotiable  paper. — Police  Jury  v.  Britton^ 
15  Wall.  566 ;  N.  M.  d  G.  R.  B.  Go.  v.  Dunn,  51  Ala.  128. 
Whether  the  power  should  be  conferred,  rested  in  the  legis- 
lative discretion.  While  the  legislature  conferred  on  the  city 
the  power  to  subscribe  to  the  capital  stock  of  the  Mobile  & 
Girard  Eailroad,  and  to  issue  bonds  to  pay  the  subscription, 
it  is  expressly  provided  that  "none  of  said  bonds,  or  inter- 
est thereon,  shall  be  due  or  payable,  until  said  railroad  is  in 
running  order,  and  the  cars  run  to  Troy."  The  bonds  stip- 
ulate expressly  on  their  face,  that  until  this  event  happens, 
neither  the  bonds,  nor  the  interest  thereon,  is  payable.  This 
is  not  an  event  which  it  can  be  said  would  certainly  happen ; 
not  mere  doubt,  suspense  as  to  the  time  of  its  happening, 
but  uncertain  whether  it  would  happen ;  as  uncertain  as 
when  a  ship  would  arrive  from  sea,  or  discharge  her  cargo. 
The  city  was  authorized  to  subscribe  to  the  stock  of  the  rail- 
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road  corporation,  not  so  much  for  the  benefits  which  would 
accrue  from  membership  in  it,  or  for  the  dividends  which 
would  be  derived  from  the  ownership  of  the  stock.  Such 
considerations  would  probably  influence  individuals ;  but  a 
public  corporation,  created  mainly  for  governmental  purpo- 
ses, would  be  authorized  to  make  such  a  subscription,  be- 
cause of  the  incidental  advantages  to  be  derived  from  the 
completion  of  the  road  to  its  locality — the  improved  facilities 
for  transportation  and  travel  to  and  from  it — the  appre- 
hended increase  of  its  business,  its  trade,  and  industries. 
That  payment  for  the  stock  should  depend  upon  the  com- 
pletion of  the  road  to  the  city,  is  a  provision  inserted  in  the 
bond  for  the  protection  of  the  city,  and  inserted  in  obedience 
to  the  command  of  the  statute.  The  legislature  did  not  con- 
fer power  to  issue  negotiable  paper— it  did  not  intend  that 
such  power  should  be  exercised.  When  the  railroad  was 
completed,  yielding  to  the  city  the  advantages  and  benefits 
contemplated,  and  which  was  the  consideration  moving  the 
legislature  to  confer  the  power  to  subscribe  for  the  stock, 
then  the  bonds  were  to  be  payable.  The  bonds  are  wanting 
in  the  essential  element  of  negotiability,  certainty  of  time  of 
payment.  Not  being  negotiable  according  to  their  terms, 
they  could  not  become  so  by  matter  ex  post  facto.  The  sub- 
sequent completion  of  the  railroad  cannot  change  the  char- 
acter impressed  on  them  at  the  time  they  were  made. — Kdly 
V.  Hcmmingivay,  13  111.  604 ;  Story  on  Prom.  Notes,  §  22. 

Bills  of  exchange,  promissory  notes,  or  other  negotiable 
paper,  must  be  certain,  not  only  as  to  the  engagement  to 
pay,  the  amount  payable,  and  the  fact  or  event  of  payment, 
but  they  must  be  certain  as  to  the  payee.  "It -is  equally 
essential,"  says  Judge  Story,  "that  the  person,  to  whom  the 
note  is  payable,  should  be  clearly  expressed,  and  made  known 
upon  the  face  of  the  note ;  for  parol  evidence  is  not  admissi- 
ble to  show  to  whom  it  is  payable  ;  and  in  instruments  de- 
signed for  circulation,  it  is  of  the  highest  importance  to 
know,  to  whom  its  obligations  apply,  and  from  whom  a  title 
can  be  securely  derived." — Story  on  Prom.  Notes,  §  35.  The 
payee  need  not  be  named,  but  on  its  face  the  instrument 
must  aflford  an  indication  or  designation  by  which  he  can  be 
certainly  ascertained ;  the  maxim  applying.  Id  certnm  est 
quod  cerium  reddi  poteM. — 1  Dan.  Neg.  Instr.  §  99.  A  bill 
may  be  drawn  and  negotiated,  with  a  blank  left  for  the  name 
of  the  payee.  Such  a  bill  imports  an  authority  from  the 
drawer  to  a  bona  fide  holder,  to  fill  the  blank  with  his  own 
name ;  and  such  holder,  perfecting  the  bill,  may  recover  of 
the  drawer. — Chitty  on  Bills,  156;  United  States  v.  White, 
2  Hill,  57. 
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In  England,  and  in  many  of  the  States,  a  bill  may  be  pay- 
able to  bearer  only ;  and  then  it  becomes  a  promise  to  pay 
whoever  may  be  the  holder,  and  title  to  it  will  pass  by  mere 
delivery.  So,  if  it  is  payable  to  A.  B.  or  bearer,  title  will 
pass  by  delivery.  Whether  notes  or  bills,  so  framed,  are  ne- 
gotiable, depends  on  the  law  of  the  place  in  which  they  are 
made  and  payable.  It  is  within  the  sovereign  power  of  each 
State,  not  offending  the  inhibition  of  the  Federal  constitu- 
tion, by  laws  impairing  the  obligation  of  contracts  already 
made,  to  regulate  the  making,  construction,  and  validity,  for- 
malities and  authentication  of  contracts,  which  are  entered 
into,  or  to  be  performed  within  its  territory.  The  legislature 
may  enlarge,  or  may  diminish,  the  character  of  paper  which 
is  negotiable — may  add  to  or  deprive  it  of  the  characteristics 
and  qualities  which  distinguish  it  from  other  contracts. 

We  have  statutes,  which  not  only  define  the  particular  in- 
struments which  are  governed  by  the  commercial  law,  but 
change  and  modify  many  of  the  rules  of  that  law.  Bills  of  ex- 
change, and  promissory  notes,  payable  in  money  at  a  bank  or 
private  banking-house,  or  a  certain  place  therein  designated, 
are  the  only  instruments,  which,  under  our  statutes,  are  sub- 
ject to  the  commercial  law.  Bank-notes,  intended  to  circu- 
late as  money,  would  also  be  subject  to  that  law ;  for  these, 
as  well  as  bills  of  exchange,  and  promissory  notes,  ]">ayable 
at  a  bank  or  banking-house,  are  exempt  from  set-off,  dis- 
count, or  payment,  had  or  possessed  previous  to  notice  of 
transfer.  It  is  expressly  declared,  that  "all  bonds,  bills  or 
notes,  except  those  issued  to  circulate  as  money,  payable  to 
any  thing  or  bearer,  to  any  fictitious  person  or  bearer,  or 
to  bearer  only,  must  be  construed  as  payable  to  the  person 
from  whom  the  consideration  moved ;  if  payable  to  an  exist- 
ing person  or  bearer,  must  be  construed  as  payable  to  such 
person  or  order." — Code  of  1876,  §  2098.  The  original  of 
this  statute  was  entitled  "an  act  to  prevent  fictitious  suits  in 
the  courts  of  the  United  States ;"  and  it  will  be  found  in 
Clay's  Digest,  326,  §§  326-7.  It  was  first  construed  in  Clark  v. 
Field,  1  Ala.  468,  in  which  it  was  held,  that  under  its  opera- 
tion, the  legal  title  to  a  promissory  note  payable  to  S.  W  B. 
or  hearer,  could  not  be  derived  otherwise  than  through  the  in- 
dorsement of  the  payee,  S.  W.  B.  In  Kemper  and  Noxubee 
N.  dt  B.  V.  Schie/lin  &  Co.,  5  Ala.  473,  it  was  held  not  to  ex- 
tend to  bank-notes.  In  Saivyer  v.  Patterson,  11  Ala.  523,  it 
was  decided  the  statute  did  not  extend  to  a  blank  indorse- 
ment, or  an  indorsement  to  bearer. 

Such  was  the  construction  the  statute  had  received  prior 
to  the  Code  of  1852.  Into  that  Code  it  was  introduced,  in 
its  present  form.     It  is  of  frequent  occurrence  in  that,  and 
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the  present  Code,  that  in  the  re-enactment  of  pre-existing 
statutes,  the  construction  which  judicial  decision  had  placed 
upon  them  was  embodied,  or  that  the  words  of  tbe  statute 
were  changed  so  as  to  conform  to  that  construction.  In  this 
statute,  we  now  find  that  bills  or  notes  issued  'to  circulate  as 
money  are  excepted  from  its  operation.  These  are  still,  as 
by  the  law-merchant,  if  payable  to  bearer,  deemed  payable 
to  every  holder  thereof,  and  the  legal  title  passes  by  deliv- 
ery. Such  was  the  construction  of  the  former  statute.  The 
former  statute  declared  instruments  payable  to  any  person, 
or  to  any  corporation,  or  bearer,  should  have  the  eflfect  of 
creating  an  obligation  or  liability  in  favor  only  of  the  person 
or  corporation,  to  whom  it  was  expressly  payable.  It  may 
well  be  doubted  whether  the  former  statute  embraced  any  in- 
strument payable  to  bearer  only.  The  present  statute  em-» 
braces  not  only  such  an  instrument,  but  every  instrument 
(except  bills  or  notes  issued  to  circulate  as  money)  which  is 
payable  to  any  thing,  or  to  any  fictitious  person,  or  bearer; 
and  sucK  instruments  are  not  to  be  construed  as  payable  to 
whoever  may  be  the  holder,  but  to  the  person  from  whom  the 
consideration  moves.  If  payable  to  an  existing  person  or 
bearer  J  then  it  is  construed  as  payable  to  such  person,  or 
order.  The  policy  of  the  statute  is  to  deprive  instruments 
of  negotiability,  which  do  not  on  their  face  clearly  indicate 
to  whom  their  obligations  apply,  and  from  whom  title  can 
be  securely  derived  ;  that  title  to  negotiable  instruments, 
which  prevails  over  the  title  of  the  true  owner,  or  over  the 
equities  of  the  original  parties,  shall  be  derived  only  by  an 
indorsement  in  writing  from  him  to  whom  they  are  expressly 
payable.  Such,  it  is  said  by  Judge  Stoby,  was  at  one  time 
the  law  of  France ;  because  it  was  found  that  bills  of  ex- 
change, payable  to  bearer  only,  or  in  which  a  blank  was  left 
for  the  name  of  the  payee,  became  a  cover  of  fraud  and  usury, 
Story  on  Prom.  Notes,  §  38. 

These  bonds  are  payable  to  bearer  only.  If  they  had 
every  other  ingredient  of  negotiability,  they  could  not,  in 
obedience  to  the  statute,  be  construed  otherwise  than  as  pay- 
able to  the  person  from  whom  the  consideration  moved  to 
the  maker,  when  they  were  issued.  So  construing  tliem,  the 
legal  title  to  them  could  be  derived  only  through  his  indorse- 
ment. These  are  valid  contracts,  or  engagements  to  pay 
money  to  the  person  from  whom  the  consideration  originally 
moved,  on  the  happening  of  the  event  expressed  in  them. 
The  legal  title  to  them  can  be  derived  only  through  the  in- 
dorsement or  assignment  of  that  person. —  Gookin  v.  Richard- 
son, 11  Ala.  889.  Whoever  obtains  possession  of  them,  with- 
out such  assignment  or  indorsement,  holds  in  subordination 
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to  it,  and  in  subordination  to  all  prior  rights  and  equities. 

The  possession  of  the  plaintiff  was  sufl&cient  to  support  the 
present  action  of  trover,  against  the  defendants  acquiring 
possession,  without  title,  from  his  bailee.  The  defendants 
are,  equally  with  the  bailee,  from  whom  they  obtained  pos- 
session, estopped  from  denying  the  title  of  the  plaintiff. 
Lotcremore  v.  Berry,  19  Ala.  130 ;  Cook  v.  Patterson,  35  Ala. 
102 ;  Donnell  v.  Thompson,  13  Ala.  440. 

The  result  of  these  views  is,  that  the  City  Court  erred  in 
charging  the  jury  the  plaintiff  was  not  entitled  to  recover,  if 
they  beheved  the  evidence,  and  in  refusing  to  charge  them, 
on  request,  that  he  was  entitled  to  recover. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded. 

Stone,  J.,  not  sitting,  having  been  of  counsel. 


Cordaman  v.  Malone. 

Supersedeas  of  Execution  on  Forfeited  Replevin  Bond. 

1.  Lien  of  aUachmeni,  as  affeded  by  replevin  bond. — The  levy  of  an  attach- 
ment on  personal  property  creates  a  lien,  and  places  th«  property  in  the  custody 
of  the  law;  and  the  execution" of  a  replevin  bond  neither  destroys  nor  impairs 
this  lien. 

2.  Levy  of  junior  attachment  after  replevy. — When  the  property  has  been  re^ 
plevied,  it  is  nevertheless  btill  in  the  custody  of  the  law,  and  the  sheriff  has 
no  authority  to  levy  a  junior  attachment  on  it. 

3.  Remedy  oj  sureties  on  replevin  t)ondj  _for  wrongful  second  levy. — If  a  junior 
attachment  is  levied  on  the  property  after  it  has  been  replevied,  the  sureties 
on  the  replevin  bond  may  interpose  a  clitim,  and  try  the  right  of  property  un- 
der the  statute;  and  if  the  sheriff  refuses  to  entertain  the  claim,  on  the  ground 
that  he  has  returned  the  attachment  papers  to  court,  the  sureties  may,  by 
m'mdarnus,  compel  him  to  receive  and  file  their  affidavit  and  bond. 

4.  Discharge  of  sureties  on  replevin  bond. — When  the  property  is  taken  from 
the  sureties  on  the  replevin  bond,  under  a  junior  attachment,  and  delivered  to 
the  plaintifis  in  that  attachment,  by  whom  it  is  removed  and  sold,  the  sureties 
on  the  replevin  bond  are  discharged  from  their  liability,  and  may  supersede 
and  quash  a  summary  execution  issued  against  them. 

5.  Remedy  of  plaintiffs  in  first  attachment. — In  such  case,  the  plaintiffs  in 
the  first  attachment  have  their  remedy  against  the  sheriff,  for  his  unauthor- 
ized act  in  taking  the  property  under  the  junior  attachment,  and  may,  possi- 
bly, maintjiin  an  action  for  money  had  and  received  against  the  plaintiffs  in 
that  attachment 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  H.  D.  Ciayton. 

This  was  a  petition  by  F.  M.  Cordaman,  to  supersede  and 
quash  an  execution  issued  against  him,  M.  A.  Wood,  and 
David  Barr,  in  favor  of  J.  B.  Knox  and  G.  T.  Malone,  as  sur- 
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viving  partners  of  the  late  firm  of  Knox,  Malone  <fe  Knox. 
The  averments  of  the  petition,  and  the  accompanying  ex- 
hibits, show  the  following  facts  :  On  the  14th  October,  1874, 
said  Knox  and  Malone,  as  surviving  partners,  sued  out  an 
attachment,  before  the  clerk  of  the  Circuit  Court,  against 
David  Barr,  claiming  $200  for  rent  due*on  the  1st  November, 
1874  ;  and  the  attachment  was  levied,  on  the  next  day,  on 
5,474  pounds  of  seed-cotton.     On  the  20th  October,  1874,  the 

Eroperty  was  replevied  by  said  Barr,  Cordaman  and  Wood 
ecoming  his  sureties  on  the  replevin  bond ;  and  by  agree- 
ment between  them  and  the  sherifi",  H.  E.  Segars,  the  cotton 
was  "  to  remain  in  the  poss^ssion,  custody,  and  control  of 
said  Cordaman,"  in  the  gin-house  of  J.  P.  Wood  <fe  Brother 
in  said  county.  On  the  8th  December,  1874,  Coleman  &, 
Wiley,  a  mercantile  partnership  in  said  county,  also  sued 
out  an  attachment  against  said  David  Barr  (together  with 
one  J.  W.  Barr),  which  was  levied  by  J.  W.  Scarborough,  the 
successor  of  Segars  in  the  office  of  sherifi",  on  the  same  cot- 
ton;  and  the. petitioner  averred,  on  information  andlselief, 
that  this  levy  was  made,  and  the  cotton  was  removed  from 
the  warehouse  of  said  Wood  &  Brother,  "  with  notice  and 
knowledge  on  the  part  of  the  said  sheriff  and  said  Coleman 
&  Wiley  that  the  same  was  attached  by  Knox  &  Malone,  and 
that  said  replevy  bond  had  been  given ;  that  said  Scarbo- 
rough, at  the  time  of  the  levy  of  said  attachment  by  him, 
knew,  or  was  informed,  and  had  notice,  or  had  reason  to  be- 
lieve, and  upon  ordinary  diligence  could  have  ascertained, 
that  said  cotton,  levied  on  by  him,  was  the  same  that  said 
Segars  levied  on  at  the  suit  of  said  Knox  &  Malone.  Soon 
after  the  said  levy  by  said  Scarborough,  petitioner  informed 
him  that  said  cotton  was  the  same  levied  on  by  said  Segars 
at  the  suit  of  Knox  &  Malone,  and  that  it  had  been  replevied 
as  herein  set  forth  ;  and  the  petitioner  and  his  attorney  di- 
rected, notified,  and  requested  said  Scarborough  to  hold  and 
keep  said  cotton  subject,  liable  to,  and  by  virtue  of  said  at- 
tachment of  Kjiox  <fe  Malone,  informing  him  that  petitioner 
was  surety  on  a  replevin  bond  for  the  cotton  in  that  suit ; 
which  request,  notification  and  direction  were  made  while 
said  Scarborough  was  in  possession  of  said  cotton  under  said 
levy  by  him."  Afterwards,  on  the  30th  December,  1874,  the 
petitioner  (said  Cordaman)  made  the  statutory  affidavit  as 
claimant,  and  signed  a  statutory  bond  with  two  sureties,  to 
try  the  right  of  property  in  the  cotton,  and  presented  them 
to  the  sherifi",  who  refused  to  accept  them,  "  stating  in  sub- 
stance, as  a  reason  therefor,  that  he  had  returned  the  papers 
to  court,  or  to  the  clerk,  and  he  had  hothing  more,  or  would 
have  nothing  more  to  do  with  the  matter."     Afterwards,  and 


558  SUPEEME  COURT  LDec.  Term, 

[Cordaman  v.  Malone.] 

before  any  forfeiture  of  said  replevin  bond,  or  return  of 
forfeiture  thereof,  "  said  Scarborough  permitted  said  Cole-  ■ 
man  &  Wiley  to  take  the  custody,  control,  and  care  of  said 
cotton,,  or  delivered  the  same  to  them ;  and  they,  or  their 
agent,  sold  said  cotton,  and  received  the  benefit  of  the  sale, 
and  it  was  by  them,  or  through  their  instrumentality,  it  was 
shipped  or  sent  out  of  the  State  of  Alabama  ;"  and  all  this 
was  done  before  the  rendition  of  judgment  in  the  attachment 
suit  of  Knox  &  Malone,  and  before  any  forfeiture  of  said  re- 
plevin bond,  or  return  of  forfeiture.  Afterwards,  in  vacation, 
Coleman  &  Wiley  dismissed  their  attachment ;  and  at  the 
ensuing  April  term,  1876,  judgment  by  default  was  rendered 
in  favor  of  the  plaintiffs  in  the  attachment  suit  of  Knox  & 
Malone.  On  the  27th  May,  1875,  the  sheriff  (Scarborough) 
returned  the  replevin  bond  forfeited ;  and  an  execution  was 
thereupon  duly  issued  by  the  clerk  against  said  Barr,  Corda- 
man and  Wood,  which  was  levied  on  lands  belonging  to  said 
Cordaman,  and  which  he  sought  to  supersede  by  his  petition 
in  this  proceeding.  The  petition  alleged,  algo,  that  the 
sheriff  (Scarborough)  was  indemnified  by  Coleman  &  Wiley. 
The  Circuit  Court  sustained  a  demurrer  to  the  petition, 
and  dismissed  it ;  and  its  judgment  is  now  assigned  as  error. 

John  P.  Hubbard,  for  the  appellant,  cited  Edwards  v. 
Lewis,  16  Ala.  813  ;  Dunlap  v.  Clements,  18  Ala.  778  ;  McRae 
dt  Augustine  v.  McLean,  3  Porter,  138;  Hives  &  Owen  v.  Wil- 
home,  6  Ala.  49. 

Oates  &  Dent,  with  W.  D.  Roberts,  ccmtra,  also  cited 
3  Porter,  138 ;  6  Ala.  45  ;  and  Hagan  v.  Lucas,  10  Peters,  400. 

STONE,  J. — Property  levied  on  under  attachment  is 
thereby  placed  under  a  lien,  which  is  perfected,  and  made 
available,  when  the  attachment  suit  ends  in  a  judgment  for 
the  plaintiff.  Pending  the  suit,  the  defendant,  or  even  a 
stranger,  may  replevy  the  property,  and  take  it  out  of  the 
actual  custody  of  the  sheriff.  This,  however,  is  a  mere  in- 
expensive mode  of  preserving  the  property  until  it  is  wanted 
for  the  payment  of  the  judgment  that  may  be  rendered.  Till 
the  bond  is  forfeited,  the  property  is  in  the  custody  of  the 
law,  and  the  lien  is  neither  destroyed  nor  impaired. — Code 
of  1876,  §§  3280,  3289,  3291,  3325,  3326 ;  McRae  &  Augustim 
V.  McLean,  3  Porter,  138  ;  Rives  v.  Wilborne,  6  Ala.  45  ;  LtLsk 
V.  Ramsay,  3  Munf.  417 ;  1  Brick.  Dig.  162. 

Under  these  well-settled  principles,  the  averments  of  the 
petition  in  this  case  clea,rly  lead  to  the  following  conclusions  ; 
First :  That  by  the  prior  levy  of  Knox  &   Malone's  attach- 
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ment  on  the  cotton,  they  acqtlired  a  lien,  which  was  made 
eflfectoal  by  the  judgment  they  afterwards  recovered  ;  and  by 
virtue  of  their  prior  levy,  thpy  acquired  a  right  to  have  the 
cotton  sold,  and  to  enjoy  the  proceeds,  paramount  to  the 
claim  asserted  by  Coleman  <fe  Wiley.  Second :  After  the 
cotton  was  replevied,  the  sheriff  had  no  authority  to  seize 
and  remove  the  cotton  under  a  junior  attachment,  because  it 
was  in  the  custody  of  the  \&w.—Kemp  dt  Buckey  v.  Porter,  7 
Ala.  138.  When  the  succeeding  sheriff  seized  the  cotton, 
under  the  junior  attachment,  it  was  the  clear  right  of  the 
sureties  in  the  replevin  bond  to  interpose  a  claim  to  the  cot- 
ton, and  to  have  a  trial  of  the  right  under  the  statute. — Code 
of  1876,  §§33il,  3290.  Third:  The  claimants  (sureties  in 
the  replevin  bond)  could  have  compelled  the  sheriflf,  b^ 
mandamm,  to  receive  and  file  the  aflSdavit  and  claim-bond,  if 
legally  sufficient,  and  to  have  desisted  from  further  proceed- 
ings under  his  said  levy,  until  the  claim  suit  was  disposed  of. 
In  the  mean  time,  the  claimant  would,  by  force  of  such 
claim,  be  entitled  to  the  possession  and  custody  of  the  prop- 
erty. The  return  of  the  attachment,  before  the  affidavit  and 
claim-bond  were  presented,  did  not  justify  the  sheriff  in  re- 
fusing to  recognize  the  claim. 

It  will  thus  he  seen  that,  according  to  the  averments  of  the 
petition,  the  proceedings  by  which  Coleman  &  Wiley  ob- 
tained control  of  the  cotton  and  its  proceeds,  were  grossly 
irregular,  and  without  any  warrant  of  law.  The  case  went 
off  in  the  court  below  on  demurrer  sustained  to  the  petition. 
This  was  an  admission  that  all  its  material  averments  were 
true;  Taking  them  as  true,  Knox  &  Malone  were  the  land- 
lords of  Barr,  and  sued  out  their  attachment  for  rent  and  ad- 
vances sworn  to  be  due,  and  had  it  levied  in  October  on  cot- 
ton grown  on  the  rented  premises.  Soon  afterwards,  and  in 
October,  the  cotton  was  replevied,  Cordaman  and  Wood  be- 
coming sureties  on  the  replevin  bond.  The  attachment  of 
Coleman  <fe  Wiley  was  issued  in  December,  and  was  levied 
on  the  same  cotton.  Cordaman  made  the  proper  affidavit  of 
claim,  and  tendered  it  and  a  claim-bond  to  the  sheriff  who 
had  made  the  second  levy  j  but  the  sheriff  refused  to  receive 
them,  saying  he  had  returned  the  .-.ttachment  papers  to 
court.  Failing  to  have  his  claim  entertained,  the  claimant 
avers  that  the  sheriff  was  notified  that  the  cotton  was  the 
same  which  had  been  seized  and  replevied  under  the  first 
attachment ;  and  the  sheriff  was  then  requested  to  retain  the 
cotton  under  the  lien  of  the  first  attachment.  The  sheriff, 
in  disregard  of  this  knowledge  and  request,  permitted  Cole- 
man <t  Wiley  to  take  possession  of  the  cotton,  and  remove 
and  sell  it.     Coleman  &  Wiley   thereupon  dismissed  their 
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attachment  in  vacation ;  but,  at  the  Spring  term  afterwards, 
Knox  &  Malone  reduced  the  claim  in  their  attachment  suit 
to  judgment.  The  cotton  attached  not  being  delivered  to  the 
sheriff  within  thirty  days  after*  the  judgment,  the  sheriff  in- 
dorsed the  replevin  bond  forfeited,  and  execution  was  there- 
upon issued  against  Barr  and  his  sureties  on  the  replevin 
bond.  The  object  of  the  present  proceeding  is  to  supersede 
and  quash  that  execution. 

In  McRae  &  Augustin  v.  McLean,  3  Porter,  138,  the  ques- 
tions presented  and  decided  are  not  distinguishable  from 
those  raised  in  this  record.  It  was  ruled  in  that  case,  that 
the  sureties  in  the  replevin  bond  were  released  by  the  failure 
of  the  sheriff,  when  requested  by  the  sureties,  to  retain  the 
property  and  apply  it,  or  its  proceeds,  to  the  first  attach- 
ment. The  case  was  well  considered,  and  it  has  stood  with- 
out assault,  so  far  as  we  can  learn,  to  the  present  time.  It 
was  quoted  without  dissent  in  Rives  v.  Wilhorne,  6  Ala.  45. 
See,  also,  Dunlap  v.  Clements,  18  Ala.  778 ;  Hagan  v.  Lucas, 
10  Peters,  400 ;  Lusk  v.  Ramsay,  3  Munf.  417.  We  are  un- 
willing to  depart  from  that  case,  which  has  stood  as  a  guide 
for  so  many  years.     Stare  decisis. 

We  are  aware  that,  in  this  ruling,  a  seeming  hardship  is 
cast  on  Knox  &  Malone,  without  perceptible  fault  on  their 
part.  If  the  averments  of  the  petition  be  true,  they  have 
recourse  on  the  sheriff,  for  permitting  the  cotton  to  be  de- 
livered to  Coleman  &  Wiley,  and  carried  from  the  State  ;  and 
certainly  Coleman  &  Wiley  have  no  right  to  the  proceeds,  as 
against  Knox  &  Malone.  Possibly,  an  action  would  lie  for 
money  had  and  received  against  them.  In  any  point  of 
view,  taking  the  facts  before  us  as  a  guide,  the  sheriff  is  with- 
out excuse.  If,  under  the  facts  averred,  Cordaman  and  Wood 
had  been  adjudged  to  pay  for  the  cotton  not  delivered  on 
their  bond,  the  sheriff  would  have  been  liable  to  them,  in  a 
proceeding  analogous  to  an  action  on  the  case,  for  the  injury 
his  unauthorized  act  inflicted  on  them ;  and  this  liability 
would  probably  extend  to  and  embrace  all  persons  who  re- 
ceived the  profits  of  his  wrong,  or  knowingly  aided  him  in 
their  diversion  from  Knox  &  Malone's  rightful,  paramount 
claim. 

The  Circuit  Court  erred  in  sustaining  the  demurrer  to  the 
petition  for  supersedeas. 

Eeversed  and  remanded. 
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Bill  in  Equity  by  Judgment  Creditor,  to  set  aside  Fraudulent 
Conveyance  by  Debtor. 

1.  Exttmination  of  title-deeds  by  purchaser;  when  chargeable  wUJt,  notice. — A 
purcbaBer  of  lauds  has  the  right,  aud  it  is  bis  duty,  to  examine  every  instm- 
luent  which  forms  a  liak  in  the  chain  of  his  vendor's  title;  and  he  is  charge- 
able with  notice  of  every  fact  reciled  in  any  of  those  instruments,  or  appear- 
ing on  their  face;  hence,  when  a  deed  is,  on  its  face,  frandulent  and  void  as 

.against  the  grantor's  creditors,  a  sab-purchaser  from   the  grantee  can  not,  as 
against  those  creditors,  claim  protection  as  a  bona  fide  purchaser  without  notice. 

2.  Answer,  or  decree  pro  confesso ;  effect  as  evidence  a^nirtst  co-defendant. 
Neither  the  answer  of  one  defendant  to  a  bill,  nor  a  decree  pro  confesso  against 
him,  can  have  any  effect  as  evidence  against  a  co-defendant,  who  cLiims  under 
a  conveyance  from  the  former  executed  before  the  filing  of  the  bill. 

3.  As  to  proof  of  fraud. —Fmnd  is  never  presumed,  but  must  be  proved  by 
the  party  asserting  it;  and  it  will  not  be  imputed,  when  the  facts  and  circutu- 
stances,  from  which  it  is  supposed  to  arise,  may  reasonably  consist  with  hon- 
est intentions;  yet,  on  the  other  hand,  it  is  not  always  required  to  be  estab- 
lished by  direct  and  positive  evidence,  but,  like  any  other  fact,  may  be  proved 
by  circumstances,  each  inconclusive,  but  all  together  leading  to  a  well- 
grounded,  rational  belief  of  its  existence. 

4.  Conveyance  by  inac^rent  debtor  to  relative  held  fraudtdent  as  to  a  editors. — A 
conveyance,  in  form  a  deed  of  bargain  and  sale,  reciting  the  payment  of  a  val- 
uable consideration,  partly  in  cash,  and  the  grantee's  personal  obligations, 
without  security,  for  the  residue  payable  in  cotton,  held  fraudulent  and  void  as 
against  the  grantor's  creditors,  notwithstanding  the  positive  denials  of  both 
the  grantor  and  grantee  under  oath  as  witnesses,  on  proof  that,  at  the  time  of 
its  execution,  the  grantor  was  insolvent,  aud  pressed  by  a  suit  lor  a  large 
amount,  which  ripened  into  judgment  in  a  few  months;  that  the  deed  con- 
veyed all  his  visible  property,  except  that  which  wsis  exempt  from  legal  pro- 
cess, and  that  which  was  incumbered  to  its  full  value;  that  the  grantee  was  a 
young  man  not  twenty -one  years  of  age,  with  small  pecuniary  means,  a  rela- 
tive of  the  grantor,  and  about  to  consummate  a  marriage  with  his  daughter; 
that  payment  of  the  greater  part  of  the  purchase-money  was,  by  the  terms  of 
the  deed,  to  be  made  by  annual  nstallments  through  a  series  of  six-  years; 
that  the  grantor  remained  in  possession  of  the  property;  that  a  part  of  the 
lands  were,  within  a  short  time  afterwards,  conveyed  by  the  grantee  to  the 
grantor's  wife,  on  a  recited  consideration  which  was  fictitious;  and  that  the 
parties  united  in  raising  money  for  their  common  benetit,  by  mortgages  on 
the  laud,  and  pledges  of  the  notes  or  obligations  given  for  the  unpaid  pur- 
cha.se-money. 

5.  litle  of  purchaser  from  Jraudident  grantee. — A  purchaser  from  a  frandulent 
grantee  may,  as  against  the  creditors  of  the  grantor,  set  np  the  defense  of  a 
bona  fide  purchase  for  valuable  consideration  without  notice,  when  the  deed  is 
not  fraudulent  and  void  on  its  face. 

(5.  Mho  is  purchaser  for  valuable  consideration. — To  establish  the  defense  of 
a  bona  fide  purchase  for  valuable  consideration  without  notice,  good  £aith  and 
a  valuable  consideration  (that  is,  money  paid,  a  liability  assumed,  or  an  in- 
jury incurred)  must  concur:  extending  the  day  of  payment  of  an  antecedent 
debt,  or  taking' a  mortgage  to  secure  a  debt  presently  contracted,  or  an  abso- 
lute purchase  of  property  in  payment  of  an  antecedent  debt,  is  a  valuable  con- 
sideration; but  a  mortgage  to  secure  an  antecedent  debt,  without  any  extension 
of  the  day  of  payment,  is  not. 

(36) 
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7,  MorUj'ifje  of  wife's  lands. — A  mortgage  by  husband  and  wife,  of  lands  be- 
longing to  the  wife's  statutory  separate  estate,  whether  given  to  secure  her 
own  debt,  or  the  debt  of  her  husband  or  any  other  person,  is  an  absolute  nul- 
lity, and  no  rights  can  be  acquired  under  it. 

8.  Lien  of  execution. — The  lien  of  an  execution  does  not  vest  in  the  judg- 
ment creditor  either  a  jus  ad  rem,  or  a  jas  in  re,  and  can  not  prevail  against 
the  prior  equity  acquired  by  a  purchase  lor  valuable  consideration  without 
notice  before  a  levy.     • 

Appeal  from  the  Chancery  Court  of  Marengo. 
Heard  before  the  Hon.  A."^  W.  Dillard. 
The  original  bill  in  this  case  was  filed  on  the  16th  May, 
1872,  by  Frank  N.  Kitchell,  as  the  administrator  de  bonis  non 
of  the  estate  of  James  M.  Rembert,  deceased,  against  David 
Brooks  Jackson  and  Lucius  Kelly;  and  sought  to  set  aside, 
as  fraudulent  and  void,  a  conveyance  executed  by  said  Jack- 
son to  said  Kelly,  a  copy  of  which  was  made  an  exhibit  to 
the  bill,  and  which  was  in  the  following  words  : 

"This  indenture,  made  and  entered  into  this  8th  day  of 
March,  A.  D.  18G9,  by  and  between  David  B.  Jackson  and 
his  wife,  P.  G.  Jackson,  of  the  first  part,  and  Lucius  Kelly,  of 
the  second  part,  all  of  Marengo,  State  of  Alabama,  ivit- 
nesseth,  that  the  said  parties  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  forty-two  hundred  dollars  to  them 
in  hand  paid  by  the  said  party  of  the  second  part,  at  and  be- 
fore the  sealing  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged  ;  and  for  the  further  consideration  of 
he,  the  said  Kelly,  of  the  second  part,  executing  to  us  his  six 
promissory  notes,  or  bonds,  to  be  paid  in  cotton,  as  follows  ; 
firstly,  his  bond  for  forty-four  bales  of  cotton,  as  payable  and 
due  to  us,  or  our  order,  on  the  first  day  of  January,  or  by 
that  time  at  furthest ;  the  cotton  to  be  delivered  as  gathered 
and  packed,  of  average  quality,  and  in  good  order  and  condi- 
tion, amounting  to  22,000  pounds  of  cotton,  to  be  delivered 
at  'Bickley's  Landing,'  or  some  other  convenient  point,  which 
may  be  hereafter  agreed  on  by  us ;  which  bond  is  to  bear  in- 
terest from  the  first  day  of  January,  1870,  estimating  the  cot- 
ton at  twenty  cents ;  and  the  second,  for  the  same  amount, 
22,000  pounds,  to  be  delivered  as  the  above,  and  under  the 
same  requirements  in  every  thing  except  the  interest — there 
is  to  be  no  interest  until  the  first  day  of  January,  1872  ;  the 
third  payment,  of  22,000  pounds,  due  and  payable  during  the 
Fall  of  1872,  and  by  the  first  of  January,  1873  ;  and  all  the 
six  payments,  each  amounting  to  22,000  pounds  of  lint  cot- 
ton, of  average  quality,  and  to  be  in  good  order,  and  to  be 
delivered  in  equal  annual  installments,  until  the  whole 
amount  of  the  132,000  pounds  of  cotton  shall  have  been  de- 
livered and  completed  by  the  first  day  of  January,  A.  D. 
1876;  which  amount  of  22,000  pounds  of  cotton,  in  equal  au- 
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nual  installments,  except  the  first,  due  the  first  day  of  Jan- 
uary, to  bear  interest  as  hereinbefore  stated,  and  to  be  de- 
livered in  bales,  well  wrapped,  in  good  bagging  and  iron  ties  ; 
and  the  said  Kelly  is  to  obtain  receipts  for  the  same  from 
the  warehouse-keeper,  and  furnish  the  same  to  the  said  par- 
ties of  the  first  part,  with  the  weight  of  each  bale  as  deliv- 
ered marked  thereon  :  we,  the  said  David  H.  Jackson  and  his 
wife,  P.  G.  Jackson,  have  this  8th  day  of  March,  A.  D.  1869, 
granted,  bargained,  and  sold,  and  by  these  presents  do  grant, 
bargain,  and  sell  and  convey,  unto  the  said  Lucius  Kelly, 
his  heirs  and  assigns,  the  following  described  real  and  per- 
sonal property;  the  realty  consisting  of  the  following  tracts, 
or  parcels  of  land,  to-wit,"  particularly  describing  them,  and 
stating  tbe  whole  number  of  acres  to  be  2,420  acres,  more  or 
less.  "  To  have  and  to  hold  unto  the  said  Lucius  Kelly,  and 
unto  his  beirs  and  assigns  forever,  together  with  all  and 
singular  the  appurtenances  thereto  belonging,  or  in  any  way 
appertaining.  And  we  covenant  and  agree  to  and  with  the. 
said  Lucius  Kelly,  his  heirs,  executors  and  administrators, 
forever  to  warrant  and  defend  the  title  to  the  above-bargained 
premises,  to  him,  the  said  Lucius  Kelly,  against  the  claim  or 
claims  of  all  persons  whomsoever  claiming  the  same  ;  as  also 
all  our  corn,  fodder,  and  provisions  on  our  plantation,  as 
well  as  our  tools,  teams,  stock,  consisting  of  about  fifteen 
hundred  bushels  of  corn,  ten  thousand  pounds  of  fodder, 
twenty-five  mules  and  horses,  five  pairs  of  oxen,  sixty  head 
of  cattle,  one  hundred  head  of  hogs,  twenty-five  head  of 
sheep,  three  wagons,  and  all  farming  utensils  on  said  plan- 
tation, as  well  as  our  prospective  crop  for  the  year  1869  ;  the 
said  Kelly  binding  himself  to  gather  said  crop  in  good  time, 
and  to  ship  the  same  to  Watson,  Erwin  &  Co.,  commission- 
merchants,  of  Mobile,  Alabaipa,  and  to  pay  all  our  liabilities 
to  them,  the  said  Watson,  Erwin  &  Co.  In  consideration  of 
all  which,  we  have  set  our  hands,  and  affix  our  seals,  this  8th 
day  of  March,  1869."  (Signed  by  said  Jackson  and  wife,  at- 
tested by  two  witnesses,  and  admitted  to  record,  on  proof  by 
one  of  the  subscribing  witnesses,  on  the  20th  March,  1869.) 
The  complainant  filed  his  bill  as  a  judgment  creditor  of 
said  D.  B.  Jackson,  his  judgment  having  been  rendered  un- 
der the  following  circumstances  :  On  the  10th  June,  1867, 
the  complainant,  as  the  administrator  de  bonis  noii  of  said 
Rembert's  estate,  recovered  a  decree  in  the  Probate  Court  of 
Marengo  county  against  Charles  Irby,  the  administrator  in 
chief  of  said  estate,  for  $9,692.28 ;  on  the  2d  November,  1867, 
a  garnishment  on  this  decree  was  sued  out  against  said  D. 
B.  Jackson,  as  the  debtor  of  Lrby;  and  on  the  24th  April, 
1869,  a  judgment  was  rendered  against  him  as  garnishee,  for 
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$6,195.20.  The  bill  alleged  that  Jackson  waf^  largely  in- 
debted, and  in  fact  insolvent,  at  the  time  he  executed  said 
conveyance  to  Kelly;  that  the  conveyance  embraced  all  his 
property,  real  and  personal,  "which  was  not  already  incum- 
bered by  liens  for  amounts  greater  than  its  value  ;"  that  it 
was  executed  with  the  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  the  grantor,  and  was  fraudulent  and  void  in 
law  as  against  the  complainant;  that  he  could  not  obtain 
satisfaction  of  his  judgment  against  Jackson,  except  out  of 
the  property  conveyed  by  the  deed ;  that  executions  on  his 
judgment  had  been  in  the  hands  of  the  sheriff,  continuously, 
since  the  9th  February,  1872 ;  and  that  the  conveyance  cast 
such  a  cloud  on  the  title  to  the  property,  that  it  would  not 
command  an  adequate  price  at  a  sale  by  the  sheriflF.  The 
bill  prayed  that  the  conveyance  might  be  declared  null  and 
void ;  that  the  property  conveyed  by  it  might  be  sold,  and 
the  proceeds  applied  in  satisfaction  of  the  complainant's 
judgment  against  Jackson  ;  that  an  account  might  be  taken 
of  the  hire  and  rents  with  which  Kelly  was  chargeable  ;  and 
for  general  relief. 

The  defendants  filed  a  joint  demurrer  to  the  bill,  but  the 
record  does  not  show  any  action  or  decision  upon  the  de- 
murrer. Afterwards,  on  the  2d  February,  1874,  a  decree  pro 
con/esso  was  entered  against  them  for  want  of  an  answer.  On 
the  10th  February,  1874,  an  amended  bill  was  filed,  bringing 
in,  as  defendants,  Mrs.  P.  G.  Jackson  (the  wife  of  said  D.  B. 
Jackson),  the  Planters'  and  Merchants'  Insurance  Company 
(a  corporation  doing  business  in  Mobile),  C.  E.  Thames  & 
Co.  (a  mercantile  partnership  in  Mobile),  and  Malone  & 
Foote  (also  a  mercantile  firm  in  Mobile);  "all  of  whom,"  it 
was  alleged,  "claim  to  have  an  interest  in  the  tract  of  land 
and  other  property  mentioned  in  said  bill  of  complaint,  but 
complainant  is  not  informed  what  that  interest  is."  Malone 
&  Foote  filed  a  disclaimer,  and  the  bill  was  dismissed  as  to 
them.  A  joint  answer  was  filed  by  Thames  &  Co.  and  the  ^ 
P.  &  M.  Insurance  Company,  setting  up  several  mortgages 
executed  by  said  Jackson  and  wife  and  Kelly,  to  said  Thames 
&  Co.,  and  by  them  assigned  to  said  P.  &  M.  Insurance  Com- 
pany; detailing  all  the  transactions  between  said  Thames  & 
Co.,  Jackson,  and  Kelly,  out  of  which  the  mortgages  origina- 
ted ;  insisting  on  the  validity  of  the  conveyance  by  Jackson 
to  Kelly,  and  claiming  to  be  entitled  to  protection  as  bono, 
fide  purchasers  for  valuable  consideration  without  notice. 
An  amendment  of  the  bill  was  afterwards  added  by  consent, 
alleging  that,  after  the  filing  of  the  original  bill,  the  com- 
plainant's decree  against  Irby  was  paid  by  H.  A.  Woolf  and 
J.  E.  Poelnitz,  who  were  sureties  on  said  Irby's  bond  as  ad- 
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ministrator,  and  was  thereupon  assigned  to  them  by  the  com- 
plainant ;  and  that  the  suit  was  prosecuted  for  their  benefit. 
On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that  the  conveyance  by  Jackson  to  Kelly  was  fraudulent 
and  void  on  its  face,  and  rendered  a  decree  for  the  complain- 
ant in  accordance  with  the  prayer  of  the  bill.  From  this  de- 
cree Thames  &  Co.  and  the  P.  &  M.  Insurance  Company  ap- 
peal, and  here  assign  it  as  error. 

W.  E.  <fe  K.  H.  Clarke,  and  Watts  &  Sons,  for  appellants. 

W.  A.  GUNTER,  contra. 

BRICKELL,  C.  J.— The  bill  was  filed  by  the  appellee,  a 
judgment  creditor  of  D.  Brooks  Jackson,  to  vacate  a  con- 
veyance of  lands  and  personal  property,  dated  March  8th, 

1869,  made  by  said  Jackson  to  Lucius  Kelly,  because  it  was 
intended  to  delay,  hinder,  and  defraud  tbe  creditors  of  the 
grantor.  The  deed  is  of  bargain  and  sale,  reciting,  as  its  con- 
sideration, the  payment  in  money  by  Kelly  to  Jackson,  of 
the  sum  of  forty-two  hundred  dollars,  and  his  six  several 
obligations  for  tiie  payment,  by  the  first  day  of  January, 

1870,  and  each  successive  year  until  and  including  the  first 
day  of  January,  1875,  of  fort3'-four  bales  of  cotton,  weighing 
in  the  aggregate  twenty-two  thousand  pounds,  at  twenty 
cents  per  pound.  Jackson  and  Kelly  were  originally  tbe 
only  defendants  to  the  bill ;  and  they,  after  having  demurred, 
made  no«  further  defense,  but  suffered  the  original  and 
amended  bills  to  be  taken  as  confessed.  Mrs.  Priscilla  E. 
Jackson,  the  wife  of  the  grantor,  C.  E.  Thames  &  Co.,  and 
the  Planters'  and  Merchants'  Insurance  Company,  were 
brought  in  by  an  amended  bill,  upon  the  allegation  that  they 
claimed  some  interest,  the  value  of  which  was  unknown,  in 
the  property  covered  by  the  deed. 

As  errors  are  assigned  only  by  Thames  &  Co.,  and  the  P. 
and  M.  Insurance  Company,  it  is  not  necessary  to  refer,  for 
an  understanding  of  the  questions  to  be  decided,  to  any 
other  of  the  pleadings  than  their  answer.  They  deny  that 
the  conveyance  to  Kelly,  made  by  Jackson,  was  intended  to 
hinder,  delay,  and  defraud  the  creditors  of  the  latter ;  and 
insist  that  it  was  made  in  good  faith,  upon  an  adequate  and 
valuable  consideration.  However  this  may  be,  they  aver 
that  they  stand  as  bona  fide  purchasers  from  Kelly,  without 
notice  of  any  fraud  infecting  the  conveyance  to  him,  which 
is  fair  and  valid  upon  its  face,  and  have  an  equity  superior 
to  that  of  the  appellee  as  a  judgment  creditor  of  Jackson. 
The  case  thus  resolves  itself  into  two  inc^uiries:  1st,  whether 
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the  conveyance  from  Jackson  to  Kelly  is  fraudulent  as  to 
the  creditors  of  the  former ;  2d,  if  it  be  fraudulent,  whether 
Thames  &  Co.,  and  the  P.  and  M.  Insurance  Company,  are 
entitled  to  protection  as  bo7id  fide  purchasers  from  Kelly. 

1.  The  chancellor  seems  to  have  been  of  the  opinion,  that, 
on  its  face,  the  conveyance  to  Kelly  was  fraudulent  and  void 
as  to  the  creditors  of  Jackson.  If  that  was  true,  it  would 
be  decisive  of  the  case  in  all  its  aspects ;  for,  of  all  that  ap- 
pears upon  the  face  of  that  conveyance,  to  those  subse- 
quently dealing  with  Kelly,  and  acquiring  rights  which  must 
be  traced  to  it,  notice  must  be  imputed  conclusively.  A 
purchaser  has  the  right,  and  it  is  his  duty,  to  examine  every 
instrument  forming  a  link  in  the  chain  of  title ;  and  of  such 
instruments,  the  presumption  is,  that  he  has  knowledge  ;  be- 
cause he  has  the  means  of  acquiring  it,  and  if  he  does  not 
acquire  it,  his  own  negligence  is  the  cause  of  his  ignorance, 
and  it  is  not  the  negligent  the  law  favors. 

But,  it  is  an  error  to  suppose  the  convej-ance  is,  on  its  face, 
fraudulent  as  to  the  creditors  of  the  grantor.  In  form,  con- 
sideration and  covenant,  it  is  an  ordinary  deed  of  bargain 
and  sale ;  not  disclosing  that  the  grantor  was  embarrassed 
by  debt,  or  that  there  was  any  incapacity  of  entering  into  the 
bargain  resting  on  the  grantee,  or  that  any  other  relation 
than  that  of  which  it  is  evidence,  vendor  and  vendee,  existed 
between  the  parties.  Whatever  of  suspicion  may  cloud  it — 
whatever  may  be  the  evidence  of  fraud  it  was  intended  to 
consummate,  depends  upon  extrinsic  evidence.  It  does  not 
require  any  extended  discussion  of  that  evidence  to  satisfy 
the  mind  that,  though  the  chancellor  was  in  error,  in  pro- 
nouncing the  conveyance  fraudulent  on  its  face,  he  was  not 
in  error  in  his  conclusion,  that  the  evidence  showed  satisfac- 
torily that  it  was  not  bona  fide,  but  colorable — intended  and 
used  to  hinder,  delay,  and  defraud  the  creditors  of  the 
grantor. 

2.  We  do  not  inquire,  whether  Kelly  and  Jackson  have 
fairly  explained  the  causes  which  induced  them  to  suffer  the 
bills  to  be  taken  as  confessed ;  nor  whether,  if  they  alone 
were  interested  in  the  result  of  the  suit,  they  could  lessen  or 
qualify  the  effect  of  the  decree,  by  any  evidence,  or  explana- 
tion whatever.  Before  the  filing  of  the  bill,  and,  of  conse- 
quence, before  the  rendition  of  the  decree,  the  mortgages  they 
had  executed  to  Thames  &  Co.,  and  the  assignment  of  the 
latter  to  the  P.  and  M.  Insurance  Company,  were  operative. 
There  was  no  identity,  or  community  of  interest;  no  com- 
bination, or  collusion,  shown  or  averred,  which  would  render 
them  subject  to  be  affected  by  the  admissions  or  the  laches 
of  Kelly  and  Jackson.     If  the  latter  had  answered,  admit- 
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ting  all  the  allegations  of  fraud,  and  every  matter  of  fact 
essential  to  the  appellee's  right  of  recovery,  the  answer  could 
not  have  been  read  as  evider  ce  against  their  co-defendants. 
The  decree  jjro  confesso  is  no  more  than  the  admission  of 
record  by  them,  as  si  ch  an  aaswer  would  have  been,  of  the 
truth  of  the  all.  gatio  s  of  the  bill ;  and  while  binding  and 
conclusive  upon  them,  is  not  evidejce  against  their  co- 
defendants. — Julian  V.  Bcyndds,  8  Ala.  680.  It  must,  there- 
fore, be  core  c'cd  that,  as  against  the  appellants,  the  fraud 
in  the  co  jveyant  e  to  Kelly  must  be  proved  as  averred,  and 
as  fully  pro\  ed  as  if  Kelly  and  Jackson  had  entered  into  the 
litigation,  de  aying  the  fraud,  and  insisting  upon  the  validity 
of  the  conveyance. 

3.  It  must  also  be  for  ceded  to  the  appellants,  that  the 
burden  of  proof  rests  upon  the  appellee.  It  is  a  general,  if 
not  a  un'  /ersal  rule,  that  a  plaintiff  in  an  action  at  law,  or  a 
complainant  in  a  suit  in  equity,  assumes  the  burden  of 
proving  every  afl&rmative  fact,  essential  to  his  right  of  re- 
covery. No  material  fact  is  presumed ;  and  the  rule  is  gen- 
eral, in  courts  of  law  and  of  equity,  that  a  party  relying  upon 
fraud,  must  aver  it  with  certainty,  and  must  prove  it  as 
averred.  It  is  often  said,  the  law  never  presumes  fraud ; 
and  that  it  will  not  be  imputed,  when  the  facts  and  circum- 
stances, from  which  it  is  supposed  to  arise,  may  reasonably 
consist  with  pure  intentions.  This  is  certainly  true,  when 
no  confidential  relation  exists  between  the  parties,  subjecting 
the  one  to  the  influence  and  control  of  the  other,  and  disad- 
vantageous bargains  or  contracts  have  been  made,  by  which 
the  one  in  whom  confidence  is  reposed  derives  profit,  and 
the  other  sustains  detriment.  But,  it  must  not  be  supposed 
that  fraud  must  be  p  -oved  by  direct  and  positive  evidence, 
and  is  incapable  of  proof  by  circumstances  leading  to  a  well- 
grounded,  rational  belief  of  its  existence.  There  is  no  fact 
which  may  be  the  subject  of  controversy  in  a  judicial  pro- 
ceeding, civil  or  Ci-'imiual,  that  is  not  the  subject  of  proof  by 
circumstantial,  as  distinguished  from  positive  or  direct 
evidence. 

Where  a  fraud  is  contemplated  and  committed  upon  cred- 
itors, concealment  of  it  is  the  fir&«,  and  generally  the  most  per- 
sistent, eflfort  of  those  who  a.e  engaged  in  it.  Publicity  would 
render  their  acts  vain  and  useless.  Leaving  di-ect  and  posi- 
tive evidence,  accessible  to  those  injured  by  it,  would  be  the 
equivalent  of  a  confession  of  the  culpable  intent,  and  of  the 
defeasible  character  of  the  transaction.  There  are  numerous 
circumstances,  so  frequently  attending  sales,  conveyances  and 
transfers,  intended  to  hinder,  delay,  and  defraud  creditors, 
that  they  are  known  and  denominated  badges  of  fraud.    They 
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do  not  constitute — are  not  elements  of  fraud,  but  merely  cir- 
cumstances from  which  it  may  be  inferred.  So,  there  are 
many  circumstances,  from  which  crime,  and  the  identity  of 
the  criminal  agent,  may  be  inferred ;  yet  no  one  of  them,  in 
itself,  criminal.  When  a  fact  is  pros^ed,  or  to  be  proved,  by 
circumstantial  evidence,  the  concurrence  of  a  number  of  inde- 
pendent circumstances,  each  tending  to  prove  it,  increases 
and  strengthens  the  probability  of  its  truth.  They  may  be, 
each  and  all,  explained,  and  their  probative  force  lessened,  if 
not  destroyed.  But  the  absence  of  evidence  in  explanation, 
or  weakening  or  neutralizing  their  force,  adds  to  the  proba- 
bility of  the  truth  of  the  conclusion  to  which  they  point. 

4.  It  is  but  seldom  that,  in  any  one  case,  so  many  badges 
of  fraud,  so  many  circumstances  indicative  of  an  intent  to 
hinder,  delay,  and  defraud  creditors,  can  be  found,  as  were 
attendant  upon  the  particular  transaction  we  are  investigat-  ' 
ing.  The  grantor  was  insolvent,  and  pressed  by  suit,  ripen- 
ing into  judgment,  for  a  sum  exceeding  six  thousand  dollars, 
in  less  than  two  months  after  the  sale  and  conveyance  of  all 
his  visible,  tangible  property,  not  exempt  from  execution,  or 
not  incumlDered  with  liens  exceeding  its  value.  The  sale  is 
to  a  relative,  engaged  in  a  contract  of  marriage  to  his  daugh- 
ter, which  is  consummated  in  the  course  of  the  current  year. 
A  credit  of  six  years  is  given  for  the  payment  of  the  larger 
part  of  the  purchase-money  to  the  vendee,  not  of  pecuniary 
ability  to  make  so  large  a  purchase,  and  laboring  under  the 
disability  of  infancy,  incapable  of  entering  into  a  binding 
contract  of  purchase.  The  conveyance  recites  forty-two  hun- 
dred dollars  of  the  purchase-money  was  paid  in  cash  ;  yet  it 
was  not  paid,  but  the  vendee  assumed  to  his  brother  the 
payment  of  a  debt  of  forty-five  hundred  dollars  owing  by  the 
grantor,  on  the  promise  of  the  latter  to  account  for  the  excess 
of  three  hundred  dollars.  In  less  than  six  montlis,  the  ven- 
dee, probably  about  the  time  he  became  of  age,  conveys  a 
part  of  the  lands,  includii^g  the  homestead,  in  the  possession 
of  which  the  grantor  remained,  to  the  wife  of  the  grantor ; 
the  conveyance  reciting,  as  its  consideration,  forty-five  hun- 
dred dollars  in  cash,  paid  by  the  wife.  The  payment  was 
not  made  ;  but  the  real  consideration  was,  the  promise  of  the 
husband  to  surrender  and  cancel  one  of  the  obligations  given 
by  Kelly  to  him  for  the  purchase-money.  The  obligation 
was  not  surrendered  until  February,  1872,  and  no  demand 
for  it  seems  to  have  been  previously  made.  These  obliga- 
tions were  pledged,  and  employed  to  enable  the  vendee  to 
raise  money ;  and  finally,  in  February,  1872,  when  Kelly  is 
desirous  of  extending  the  time  of  payment  of  a  large  debt  he 
bad  contracted  in  cultivating  the  lands,  and  obtaining  a  fur- 
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ther  advance,  and  Jackson  is  desirous  of  obtaining  an  advance 
of  money  and  credit,  all  but  the  one  surrendered,  are  pledged ; 
and  mortgages  on  all  the  lands  are  given  by  Kelly  and  Mrs. 
Jackson  to  secure  the  payment  of  all  the  debts,  Kelly's  and 
Jackson's. 

These  circumstances  are  unexplained — there  is  an  absence 
of  all  evidence  having  a  tendency  to  lessen  their  weight,  or 
the  probability  of  the  truth  of  the  conclusions  to  which  they 
lead.  The  vendor  and  vendee,  it  is  true,  in  their  testimony, 
deny  and  disclaim  all  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  the  grantor,  and  avow  the  fairness  of  the 
transaction.  But  these  facts  and  circumstances  outweigh  all 
such  general  declarations — they  speak  an  unequivocal  lan- 
guage, which  can  not  be  answered  by  a  mere  denial  of  its 
truth,  or  protestations  that  the  inferences,  to  which  they 
reasonably  lead,  are  not  true  and  just,  Kelly  denies  all 
knowledge  of  the  pendency  of  the  suit  against  Jackson,  or  of 
bis  embarrassment  or  insolvency,  when  he  entered  into  the 
contract  of  purchase,  and  received  the  conveyance.  The 
denial  may  or  may  not  be  true — in  the  present  controversy, 
its  credibility  depends  upon  its  consistency  with  the  oppos- 
ing evidence,  with  which  it  must  be  compared.  His  rela- 
tionship to  the  grantor,  the  nearer  relation  then  contemplated, 
and  his  long  intimacy  in  the  family,  are,  of  themselves,  facts 
tending  to  fix  upon  him  knowledge  of  the  grantor's  embar- 
rassment, insolvency,  and  of  the  pendency  and  pressure 
of  suit  against  him.  Combine  them  with  the  unusual  char- 
acter of  the  transaction — a  man  of  age  and  experience  in 
planting,  making  a  sale  and  conveyance  of  his  plantation, 
stock,  farming  utensils,  and  all  his  visible,  tangible  property, 
not  exempt  from  execution,  or  incumbered  by  liens,  to  a 
young  man  of  small  pecuniary  ability,  not  of  age,  of  but  little 
experience  in  planting,  on  a  long  credit,  not  requiring  from 
him  security  of  any  kind;  and  the  conclusion  seems  irresisti- 
ble, that  some  other  motive  than  a  mere  sale  of  the  property, 
it  must  have  appeared  to  Kelly,  was  operating  on  the  grantor. 
It  would  be  strange,  if  he  did  not  know,  that  he  made  no 
inquiry  as  to  the  motive ;  and  if  he  made  inquiry,  that  is  not 
stated.  The  more  rational  and  juster  inference  is,  that  he 
knew  of  Jackson's  embarrassment — of  the  pending  suit  which 
would  soon  ])ass  into  judgment,  from  which  liens  could  be 
created,  and  incapacitate  him  from  making  any  disposition  of 
his  property  prejudicial  to  the  diligent  creditor.  Without 
dwelling  further  upon  this  branch  of  the  case,  we  concur  in 
the  conclusion  of  the  chancellor,  that  the  sale  and  convey- 
ance to  Kelly  was  not  bona  fide — that  it  was  colorable — in- 
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tended  and  employed  to  hinder,  delay,  and  defraud  the  cred- 
itors of  the  grantor. 

5.  It  was  at  one  time  held,  by  some  authorities,  that  a 
bona  fide  purchaser,  from  a  fraudulent  grantee,  was  not  enti- 
tled to  protection  against  the  claims  of  the  creditors  of  the 
fraudulent  grantor. — Roberts  v.  Anderson,  3  Johns.  Ch.  371 ; 
Preston  v.  Grqfut,  1  Conn.  527 ;  Hoke  v.  Henderson,  3  Dev.  12. 
The  argument,  by  which  the  doctrine  was  supported,  was 
that,  by  the  very  terms  of  the  statute  of  frauds,  the  convey-^ 
ance  was  pronounced  utterly  void,  frustrate,  and  of  no  effect, 
and  a  subsequent  conveyance  from  the  fraudulent  grantee, 
of  consequence,  could  have  no  foundation  on  which  to  rest. 
It  was  also  argued,  that  it  was  against  the  policy  of  the 
statute  to  afford  protection  to  a  subsequent  purchaser  from 
the  fraudulent  grantee,  though  he  parted  with  value,  in  ignor- 
ance of  any  infirmity  in  the  title  he  was  acquiring. 

Quoting  the  words  of  Ch.  Kent  :  "  Its  object  "  (the  stat- 
ute) "  was,  to  secure  creditors  from  being  defrauded  by  the 
debtor ;  and  the  danger  was,  not  that  he  would  honestly  sell 
for  a  fair  price,  but  that  he  would  fraudulently  convey,  upon 
a  secret  trust  between  him  and  the  grantee,  at  the  expense 
of  the  creditors.  If  the  debtor  sells  himself,  in  a  case  where 
the  creditor  has  no  lien,  and  sells  for  a  valuable  considera- 
tion, he  acquires  means  to  discharge  his  debts ;  and  it  may 
be  presumed  he  will  so  apply  them.  If"  his  fraudulent 
grantee  be  enabled  to  sell,  the  grantor  cannot  call  those  pro- 
ceeds out  of  his  hands,  and  the  grantee  can  either  appro- 
priate them  to  his  own  use,  or  to  the  secret  trusts  upon 
which  the  fraudulent  conveyance  was  made.  There  is  more 
danger  of  abuse,  and  that  the  object  of  the  statute  would  be 
defeated,  in  the  one  case,  than  in  the  other."  The  decree  of 
Chancellor  Kent  was  reversed  on  error  {Anderson  v.  Roberts, 
18  Johns.  516)  ;  and  it  was  dissented  from,  and  the  contrary 
doctrine  held  by  Judge  Story,  in  Bean  v.  Smith,  2  Mason, 
252.  The  case  of  Hoke  v.  Henderson,  3  Dev.  12,  was  expressly 
overruled  in  the  more  recent  case  of  Young  v.  Lathrop,  67 
N.  C.  63  ;  S.  a,  12  Am.  Rep.  603.  And  now,'  in  nearly,  if  not 
all  the  States,  the  doctrine  is  settled,  that  a  fraudulent  con- 
veyance will  not,  at  the  instance  of  the  creditors,  be  vacated 
to  the- prejudice  of  an  innocent  purchaser  from  the  fraudu- 
lent grantee. — 2  Lead.  Eq.  Cases,  42  ;  Bump  on  Fraud.  Conv. 
480-490;  4  Kent,  464. 

This  doctrine  was  announced  in  the  cases  of  Abney  v. 
Kingsland,  10  Ala.  355 ;  Reed  v.  Smith,  14  Ala.  380 ;  Bryant 
V.  Young,  21  Ala.  264 ;  Gummings  v.  McCdlough,  5  Ala.  324. 
Though,  in  express  terms,  the  statute  of  frauds  declares  a 
conveyance  or  assignment,  in  writing,  or  otherwise,  made 
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■with  intent  to  hinder,  delay,  or  defraud  creditors,  purchasers, 
or  other  persons,  void,  it  is  so  declared  only  "  against  the 
persons  who  are,  or  may  be,  so  hindered,  delayed,  or  de- 
frauded, their  heirs,  personal  representatives,  and  assigns." 
Code  of  1876,  §  2124.  All  our  decisions  have  pronounced, 
that  conveynnces,  grants,  or  assignments,  in  fraud  of  cred- 
itors, are  valid  and  binding  between  the  parties,  passing  the 
title  ;  that  they  are  merely  voidable  at  the  instance  and  elec- 
tion of  those  aggrieved  by  them.  Strangers  cannot  impeach 
them,  and,  until  creditors  or  purchasers  call  them  in  ques- 
tion, they  are  as  effectual,  as  similar  transactions  fair  and 
bona  fide,  uninfected  by  a  covinous  intent. — 2  Brick.  Dig.  16, 
§  45.  Having  the  title,  no  infirmity  appearing  on  its  face, 
the  fraudulent  grantee  has  the  incident  of  the  title,  the  right 
of  alienation ;  and  its  undisclosed  infirmity,  of  which  only 
creditors'  or  purchasers  can  take  advantage,  is  cured,  and  the 
title  in  the  hands  of  a  bona  fide  purchaser  ceases  to  be  de- 
feasible at  their  instance  and  election.  Any  other  principle 
would  embarrass  the  alienation  of  property,  and  involve  in- 
nocent purchasers  in  loss  as  grievous,  subject  them  to  frauds 
as  obvious,  as  the  loss,  or  the  frauds,  against  which  the  stat- 
ute of  frauds  intends  to  protect  creditors  of,  and  purchasers 
from  the  original  fraudulent  grantor. 

"  If  a  suit  be  brought  to  set  aside  a  conveyance,"  said  C. 
J.  Marshall,  in  Fletcher  v.  Feck  (6  Cranch,  33),  obtained  by 
fraud,  and  the  fraud  be  clearly  proved,  the  conveyance  will 
be  set  aside,  as  between  the  parties  ;  but  the  rights  of  third 
persons,  who  are  purchasers  for  a  valuable  consideration, 
cannot  be  disregarded.  Titles,  which,  according  to  every  legal 
test,  are  perfect,  are  acquired  with  the  confidence  which  is  in- 
spired by  the  opinion  that  the  purchaser  is  safe.  If  there 
be  any  concealed  defect,  arising  from  the  conduct  of  those 
who  had  held  the  property  long  before  he  acquired  it,  of 
which  he  had  no  notice,  that  concealed  defect  cannot  be  set 
up  against  him.  He  has  paid  his  money  for  a  title  good  at 
law ;  he  is  innocent,  whatever  may  be  the  guilt  of  others, 
and  equity  will  not  subject  him  to  the  penalties  attached  to 
that  guilt.  All  titles  would  be  insecure,  and  the  intercourse 
between  man  and  man  would  be  very  seriously  obstructed,  if 
the  principle  be  overturned." 

6.  A  bona  fide  purchaser,  entitled  to  protection  against 
prior  equities,  or  latent  infirmities  in  the  title  of  his  vendor, 
who  is  apparently  seized,  and  in  the  transaction  with  him 
pretends  to  be  seized  in  fee  of  the  legal  estate,  is  one  who, 
in  good  faith,  without  notice,  parts  with  value,  or  changes 
his  position  for  the  worse,  under  the  belief  that  he  is  acquir- 
ing the  legal  estate.     Good  faith,  and  a  valuable  considera- 
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tion,  are  the  essential  elements  of  a  bona  fide  purchase  a 
court  of  equity  will  not  disturb.     The  two  must  concur.     A 
mere  volunteer  may  in  good  faith  acquire  the  estate,  but  pro- 
tection is  not  afforded  him  ;  nor  is  it  afforded  to  a  purchaser 
parting  with  value,  having  notice  of  the  prior  equity,  or  the 
latent  infirmity  of  the  title.     It  is  not  an  absolute  sale  and 
conveyance,  which  alone  will  entitle  the  purchaser  to  pro- 
tection.    A  mortgagee,  acquiring  the  estate  as  a  security  for  a 
contemporaneous  debt,  is  entitled  to  the  same  protection  as 
the  grantee  in  an  absolute  conveyance.— ^o?/o(  v.  Beck,  29 
Ala.  713  ;    Wells  v.  Morroiv,  38  Ala.  125.     The  mortgage  then 
enters  into,  and  forms  part  of  the  consideration,  upon  which 
credit  is  given.     But,  if  the  mortgage  is  a  mere  security  for 
an  antecedent  debt,  the  mortgagee  will  not  be  entitled  to  pro- 
tection.    The  reason  is,  that  the  mortgage  places  him  in  no 
worse  condition  than  he  was.  before  accepting  it !  he  parts 
with   nothing  of   value,   the   debt  due  him  continuing  un- 
changed in  obligation  ;  and  there  is  no  ground  upon  which 
protection  against  the  older  equity,  or  prior  right,  can  be 
founded. — Manhattan  Co.  v.  Evertson,  6  Paige,  457 ;  Agricul- 
tural Bank  v.  Dorsey,  1  Freeman's  Ch.  338.     But  a  creditor, 
purchasing  in  payment  of  a  pre-existing  debt,  will  be  pro- 
tected.—  Ohio  Life  Ins.   Co.  v.  Ledyard,  8  Ala.  866.     And  if 
the  mortgage  is  given  in  consideration  of  the  forbearance  to 
sue  on  a  pre-existing  debt,  or  in  consideration  of  an  extension 
of  the  day  of  payment,  a  new  consideration  thus  intervening, 
of  detriment  to  the  creditor,  the  mortgagee  will  be  protected 
as  a  bona  fide  purchaser. — 2  Lead.  Eq.  Cases,  32,  84. 

As  to  the  debt  due  from  Kelly,  and  the  liability  incurred 
by  the  acceptance  of  the  bill  of  Jackson  &  Cline,  Thames  & 
Co.  must  be  regarded  as  purchasers  in  good  faith,  without 
notice,  so  far  as  the  mortgage  executed  by  Kelly  is  concerned. 
The  extension  of  the  day  of  payment  of  the  debt  of  Kelly, 
and  incurring  the  liability  of  acceptors  of  the  bill  of  Jackson 
<fe  Cline,  was  the  present,  moving  consideration  of  the  mort- 
gage. By  it,  they  were  induced  to  give  a  new  credit  to  Kelly, 
and  to  incur  the  liability  of  accommodation  acceptors  for 
Jackson  &  Cline.  They  are,  also,  entitled  to  protection,  so 
far  as  they  had  made  advances  to  Kelly,  and  to  Jackson  <fe 
Cline,  upon  the  agreements  contemporaneous  with  the  mort- 
gage, before  receiving  notice  of  the  fraud  in  the  conveyance 
from  Jackson  to  Kelly.  That  notice,  it  appears,  came. to 
them  at  some  time  in  the  summer  of  1872 ;  the  precise  date 
is  not  shown.  If,  subsequently,  they  continued  advances, 
under  their  agreements,  they  are  not  entitled  to  protection 
for  them.  The  notice  precluded  them  from  continuing  the 
advances,  as  it  would  preclude  a  purchaser  for  money  from 
Vol.  Lxm. 
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continuing  to  pay  the  purchase-money  after  notice  of  the 
prior  right  or  equity. 

7.  The  conveyance  from  Kelly  to  Mrs.  Jackson  created  in 
her  a  statutory  separate  estate,  which  she  was  incapable  of 
incumbering  by  mortgage,  as  security  for  her  own  debt,  or 
the  debt  of  another.  A  mortgage  given  by  her,  for  either 
purpose,  is  an  absolute  nullity.  It  does  not  resemble,  or 
bear  any  analogy  to  the  conveyance  of  an  infant,  or  to  a  con- 
veyance fraudulent  as  to  creditors.  It  is  a  thing  done  against 
law,  at  the  very  time  of  doing  it,  and  no  person  is  bound  by 
it.  That  principle  is  too  firmly  established  by  the  former 
decisions  of  this  court,  to  bo  now  matter  of  discussion. 
Bibb  V.  Pope,  43  Ala.  90  ;  Wilkinson  v.  Cheatham,  45  Ala.  337  ; 
Weil  V.  Pope,  53  Ala.  585  ;  Peebles  v.  Stalla,  57  Ala.  53.  The 
consequence  is,  by  the  mortgage  executed  by  Jackson  and 
wife,  Thames  <fe  Co.  acquired  po  title,  legal  or  equitable,  to 
the  property  it  purported  to  convey.  They  knew  of  her  cov- 
erture, and  notice  to  them  of  the  character  of  the  estate 
created  by  the  conveyance  to  Kelly  must  be  presumed.  A 
party  claiming  protection  as  a  bonafde  purchaser,  must  show 
an  equity  clothed  with  the  legal  title,  acquired  without  notice 
of  the  prior  equity,  from  which  he  claims  protection.  The 
mortgage  being  void,  it  neither  creates  an  equity,  nor  trans- 
fers the  legal  title.  The  conveyance  from  Kelly  to  Mrs. 
Jackson  is  fraudulent  and  void  as  against  the  appellee  and 
other  creditors  of  her  husband.  It  is  not  founded  on  any 
valuable  consideration  proceeding  from  her,  but  is  merely  a 
part  of  the  scheme  contrived  by  Jackson,  in  which  Kelly  par- 
ticipated, to  defraud  the  creditors  of  the  former. 

8.  It  is  true  that,  as  between  Jackson,  Kelly,  and  the  ap- 
pellee, the  execution  issuing  on  the  judgment  in  favor  of  the 
appellee  operated  a  lien  on  all  the  property  conveyed  by 
Jackson  to  Kelly,  and  the  conveyance  was  not  an  obstacle  to 
the  enforcement  of  the  lien  by  levy  and  sale. — Carter  v.  Cas- 
tleberry,  5  Ala.  277.  As  to  the  appellee,  the  conveyance  was 
void,  and  a  levy  of  execution  against  the  grantor  would  have 
been  an  incipient  legal  step  to  its  avoidance.  The  purchaser, 
at  a  sale  under  the  execution,  would  have  been  a  subsequent 
/>©7ia  fide  purchaser,  as  to  whom  the  conveyance  would  have 
been  void.  But,  Kelly  having  the  legal  title,  the  lien  of  the 
execution  could  not  defeat  or  impair  the  title  and  equity  of  a 
Ihjua  fide  purchaser  from  him,  under  a  conveyance  made  be- 
fore there  was  a  levy.  Whether,  if  there  was  a  levy,  the  title 
and  equity  of  such  a  purchaser  would  be  aflPected  by  it,  we  do 
not  consider,  or  intend  to  be  understood  as  intimating  any 
opinion.  The  lien  of  an  execution  does  not  vest  in  the  judg- 
ment creditor  either  a.  jus  in  re,  or  a.  Jus  ad  rem.    It  is  simply 
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a  right  by  law  to  charge  the  property  of  the  judgment  debtor 
which  is  subject  to  levy  and  sale,  with  the  payment  of  the 
debt ;  operating  as  an  incumbrance  on  it,  of  which  all  who 
subsequently  deal  with  him  must  at  their  peril  take  notice. 
It  is  not  unreasonable  to  compel  them  to  take  notice,  as  they 
are  compelled  to  take  notice  of  prior  registered  conveyances. 
An  examination  of  the  public  records,  in  either  case,  will 
lead  them  to  notice ;  and  it  is  their  own  negligence,  if  they 
do  not  make  it.  Such  an  examination,  in  the  present  case, 
would  have  led  to  the  ascertainment  of  the  conveyance  from 
Jackson  to  Kelly,  disarming  inquiry  as  to  judgments  or  exe- 
cutions against  Jackson,  and  directing  it  only  as  to  judg- 
ments or  executions  against  Kelly.  When  the  principle  is 
admitted,  that  a  bona  fide  purchaser  from  a  fraudulent  grantee 
is  entitled  to  protection  against  the  demands  of  the  creditors 
of  the  fraudulent  grantor,  it  follows  necessarily,  that  if  the 
purchase  is  made  before  the  creditors  acquire  a  specific  lien 
upon  the  property  purchased,  the  protection  must  be  ex- 
tended, though  there  may  be  the  general  lien  of  an  execu- 
tion.—  Williams  v.  Loioe,  4c  Humph.  62;  Ledyard  v.  Butler,  9 
Paige,  132  ;  Young  v.  Lathrop,  67  N.  C.  63  ;  Freeman  on  Exe- 
cutions, §  140 ;  Bump  on  Fraud.  Conv.  481. 

The  decree  of  the  chancellor  must  be  reversed,  and  the 
cause  remanded,  for  further  proceedings  in  conformity  to 
this  opinion. 


Calhoun  v.  Fletcher.* 

Trespass  Quart  Clausum  Fregit. 

1.  Decedents  lands;  iille  and  rights  of  heir,  as  affected  by  statutory  jyowers  of 
personal  representative  — On  the  death  ot  a  person  intestate,  seized  of  a  herita- 
ble estate  in  lands,  the  title  descends  eo  instanti,  and  vests  in  the  heir,  and  with 
it  all  the  common-law  rights  and  incidents  of  ownership,  subject  to  the  exer- 
cise by  the  administrator  of  the  stntatory  powers  with  which  he  is  clothed  for 
the  purposes  of  administration  ;  and  until  these  statutory  powers  are  effective- 
ly asserted  by  the  administrator,  the  title  and  rights  of  the  heir  remain  unim- 
paired and  unaffected. 

2.  tiarne ;  when  heir  may  maintain  action  for  trespass  on  lands. — The  heir 
may  maintain  an  action  at  law  for  a  trespass  on  lands  descended  to  him, 
although  the  administrator  had,  prior  to  the  commission  of  the  trespass, 
obtained  an  order  to  sell  them  for  the  payment  of  debts,  but  had  never  sold 
them  under  the  order,   nor  otherwise  exercised  any  *of  his  statutory  powers 


*Thi8  case  was  decided  at  the  December  term,  1878,  and  was  prepared  for 
publication  in  the  62  volume  of  Reports.  Neither  the  record  nor  the  briefs 
have  come  to  the  hands  of  the  present  Eeporter. 
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over  them,  and  had  resigned  his  admiuiatration  before  the  commencciuent  of 
the  action. 

3.  Municipal  ordinance,  as  to  title  and  rights  of  purchaner  at  tax-sale.— An 
ordinance  of  a  uinnicipal  corporation,  which  ojakvs  it  the  daty  of  tb«  tax- 
collector  to  put  the  purchaser  in  poKHession  of  landK  8old  for  taxes,  and  aotbor- 
izeH  the  mayor,  "if  necoHsary,"  to  direct  the  police  to  put  him  in  posHeoKion  ; 
and  which  also  declares  that  the  certificate  given  to  the  purchaser  "shall  be 
evidence  of  a  right  to  possess  the  premises  therein  specified,  and  to  retain 
them  until  redtemed  as  provided  by  the  charter,  and.  if  the  property  is  not 
redeemed  withiu  the  time  prescribed  by  the  charter,  shall  operate  as  a  deed  of 
conveyance," — is  violative  of  the  constitutional  provision,  contained  in  the  7tb 
section  of  the  1st  article,  which  decIarcH  that  no  person  shall  be  deprived  of 
his  property  "but  by  due  process  of  law." 

Appeal  from  the  Circuit  Court  of  Madisou. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Marie  M.  A.  Calhoun,  against 
Algernon  S.  Fletcher,  to  recover  damages  for  a  trespass  on  a 
house  and  city  lot  in  Huntsville,  alleged  to  have  been  com- 
mitted by  the  defendant  on  or  about  the  1st  April,  1872;  and 
■was  commenced  on  the  21st  of  Julv,,  1875.  The  defendant 
pleaded  not  guilty,  and  issue  was  joined  on  that  plea.  It 
appeared  on  the  trial,  as  the  bill  of  exceptions  states,  that 
the  property  had  belonged  to  Mrs.  Mary  S.  Calhoun,  who 
was  the  plaintiff's  mother,  and  who  had  died,  intestate,  sev- 
eral years  before  the  commission  of  the  alleged  trespass, 
leaving  the  plaintiff  and  one  son  as  her  only  heirs  at  law ; 
and  that  on  the  19th  June,  1871.  a  conveyance  of  the  prem- 
ises was  made  to  the  plaintiff  by  her  said  brother,  for  the 
purpose  of  effecting  a  division  of  their  mother's  property 
between  them.  The  defendant  entered  on  the  premises,  at 
the  time  of  the  alleged  trespass,  claiming  them  under  a  pur- 
chase at  a  sale  for  unpaid  taxes  made  by  the  municipal 
authorities  of  the  city  of  Huntsville,  as  hereinafter  more 
particularly  stated. 

On  the  trial,  George  P.  Beirne  testified,  in  behalf  of  the 
plaintiff,  that  he  was  a  member  of  the  firm  of  ijcirne  &  Gor- 
don, attorneys  at  law  in  Huntsville ;  that  said  partnership 
existed  from  the  year  1866  until  the  5th  October,  1872,  when 
it  was  dissolved  by  the  death  of  said  Gordon ;  that  Beirne 
<fe  Gordon  were  the  plaintiff's  agents  and  attorneys,  and  had 
the  control  and  management  of  all  her  property,  for  the  pur- 
pose of  renting  it  out,  and  for  all  the  purposes  of  a  general 
management ;  that  they,  as  such  agents  and  attorneys,  had 
possession  of  said  house  and  lot  on  the  day  of  the  alleged 
trespass  by  the  defendant;  that  the  defendant  never  had 
possession  of  the  property  by  or  with  his  consent,  or  the 
consent  of  Beirne  &  Gordon ;  that  the  property  had  been 
rented  to  the  United  States  until  the  year  1871,  and,  after 
the  expiration  of  said  lease,  was  in  the  possession  of  Boirue 
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&  Gordon ;  that  the  only  occupant  of  the  premises,  at  the 
time  of  the  defendant's  entry  and  trespass,  was  an  old 
negro  man,  a  family  servant,  who  occupied  a  room  in  the 
basement,  and  was  there  for  the  purpose  of  taking  care  of 
the  property,  according  to  the  wishes  of  the  plaintiff,  and  by 
the  direction  of  her  said  agents ;  and  that  the  house  was 
closed  and  locked,  and  the  keys  in  the  possession  of  Beirne  & 
Gordon. 

H.  L.  Clay,  a  witness  for  the  defendant,  testified  that  Mrs. 
Calhoun,  the  plaintiff's  mother,  died  in  1871 ;  that  letters  of 
administration  on  her  estate  were  granted  to  him  (witness) 
in  December,  1871,  by  the  Probate  Court  of  Madison,  and 
he  resigned  in  April,  1874 ;  that  he  went  to  the  premises, 
shortly  after  his  appointment  as  administrator,  and  found 
that  he  could  only  enter  by  the  back  gate ;  that  he  entered, 
and  found  on  the  premises  an  old  family  servant  named 
Fred ;  that  he  asked  Fred  why  he  was  there,  and  he  replied, 
'  The  Calhouns  asked  him  to  stay  there  and  take  care  of  the 
premises.'  Witness  said,  that  he  had  never  rented  the  prem- 
ises to  any  one,  though  he  remembered  to  have  had  an  appli- 
cation to  rent  a  part  of  the  house,  but  the  contract  was  never 
ratified  or  concluded ;  and  that  he  had  never  had  possession 
of  the  keys  of  the  house,  which  he  had  found  closed  and 
locked.  The  defendant  read  in  evidence,  also,  a  petition  filed 
in  the  Probate  Court  of  Madison  by  said  H.  L.  Clay,  as 
administrator  of  Mrs.  Calhoun,  asking  an  order  to  sell  cer- 
tain real  estate,  including  said  house  and  lot,  for  the  payment 
of  debts,  and  an  order  of  sale  granted  on  said  petition.  The 
petition  was  dated  the  13th  January,  1872,  and  the  order  of 
sale  was  granted  on  the  9th  April,  1872 ;  but  it  was  proved 
that  the  administrator  had  never  sold,  nor  attempted  to  sell, 
said  house  and  lot  under  said  order  or  decree.  The  defend- 
ant testified,  as  a  witness  for  himself,  that  he  purchased  the 
premises,  at  a  sale  for  unpaid  taxes  made,  by  the  corporate 
authorities  of  the  city  of  Huntsville,  on  the  1st  April,  1872  ; 
that  he  was  put  in  possession  by  Mr.  Murphy,  the  city  tax- 
collector  ;  that  the  only  person  on  the  premises  at  the  time 
was  an  old  negro  named  Fred,  to  whom  he  rented  a  base- 
ment room ;  that  he  rented  the  premises,  soon  after  he  had 
taken  possession,  to  one  Cleaveland ;  that  he  saw,  when  he 
purchased  the  property,  that  the  certificate  of  purchase  gave 
him  the  right  of  immediate  possession ;  that  on  paying  the 
money,  and  applying  to  the  tax-collector  for  possession,  he 
was  told  by  the  collector  to  go  in,  and,  if  he  met  with  any 
difficulty,  he  would  be  put  in  possession  by  the  police ;  that 
when  he  rented  the  place  to  Cleaveland,  he  referred  him  to 
Mr.  Clay  for  the  keys  :  that  he  did  not  know  Beirne  &  Gor- 
VoL.  Lxm. 
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don  were  the  plaintiff's  agents,  and  did  not  himself  ask  any 
body,  except  the  tax-collector,  for  the  keys,  or  for  possession ; 
and  that  he  received  from  the  tax-collector,  at  the  sale  in 
April,  1872,  a  certificate  of  purchase  for  the  property.  An 
ordinance  of  the  city  of  Hantsville,  in  reference  to  the  sale 
of  property  for  unpaid  taxes,  was  also  read  in  evidence  by 
the  defendant ;  the  material  portions  of  which,  as  contained 
in  section  101,  are  stated  and  copied  in  the  opinion  of  the 
court. 

The  court  charged  the  jury,  among  other  things,  as  fol- 
lows :  "  If  you  believe,  from  the  evidence,  that  H.  L.  Clay 
became  the  administrator  of  the  estate  of  Mrs.  Mary  S.  Cal- 
houn, and,  as  such  administrator,  filed  his  petition  for  the 
sale  of  this  land  in  the  Probate  Court  of  Madison  county ; 
and  that  he  afterwards  went  on  the  land,  and  notified  the 
servant  or  agent  of  plaintiff  that  he  was  such  administrator, 
and,  as  such  administrator,  then  took  possession  of  the  prem- 
ises said  to  have  been  trespassed  upon ;  and  that  all  this 
was  done  before  the  alleged  trespass ;  and  that  afterwards, 
up  to  the  time  of  the  alleged  trespass,  nothing  occurred  to 
change  this  condition  of  things  ;  then  the  possession,  and  the 
possessory  right  to  this  property,  at  the  time  of  the  alleged 
trespass,  was  in  the  said  H.  L.  Clay  as  such  administrator, 
and  was  not  in  the  plaintiff."  The  court  charged  the  jury, 
also,  "  that  there  was  nothing  in  the  constitution  and  laws 
of  Alabama,  which  prohibited  the  mayor  and  aldermen  of 
Huntsville  from  enacting  so  much  of  section  101  in  the  Code 
of  Ordinances  as  authorizes  the  collector  to  put  the  purchaser 
in  possession  of  the  premises  sold  for  taxes,  within  thirty 
days  after  the  execution  of  the  certificate  of  purchase,  or 
which  forbids  the  colleator  from  acting  in  accordance  with 
that  law." 

The  plaintiff  excepted  to  each  of  these  charges,  and  re- 
quested several  charges,  which  were  in  writing,  and  of  which 
the  court  refused  the  following  : 

"  1.  If  the  jury  find,  from  the  evidence,  that  at  the  time 
the  defendant  entered  upon  and  took  possession  of  the  prop- 
erty in  dispute,  the  premises  were  in  tne  possession  and  con- 
trol of  Beirne  &  Gordon,  as  attorneys  and  agents  of  the 
plaintiff,  and  the  house  was  locked  up,  and  they  had  the 
keys  to  it ;  then  the  plaintiff  had  such  possession  as  would 
entitle  her  to  maintain  this  action,  although  Beirne  &  Gor- 
don, at  the  same  time,  by  direction  of  the  plaintiff,  permitted 
the  negro  man  Fred  to  occupy  a  room  in  the  basement  and 
kitchen  part  of  the  house." 

"  5.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff was  in  possession  of  the  property,  by  her  servant,  at  the 

l37) 
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time  of  the  alleged  trespass,  then  tljis  is  such  possession  as 
will  entitle  her  to  maintain  this  suit ;  provided  they  further 
find  that  there  was  no  other  actual  occupant  of  any  portion 
of  said  premises  at  the  time,  and  that  the  administrator  had 
not  rented  the  property,  or  obtained  from  the  Probate  Court 
an  order  to  sell  it." 

"  6.  The  mere  fact  that  the  administrator  filed  his  appli- 
cation in  the  Probate  Court,  praying  an  order  to  sell  the 
real  estate  for  the  purpose  of  paying  debts,  before  the  sale 
of  the  property  to  the  defendant  for  the  payment  of  taxes  due 
the  city,  did  not  constitute  such  action  on  the  part  of  said 
administrator  as  would  intercept  the  rights  of  the  plaintiff, 
as  heir,  in  and  to  the  real  property  in  controversy  in  this 
suit." 

"  8.  The  ordinance  of  the  city  of  Huntsville  numbered  101, 
or  section  101  of  said  ordinances,  which  has  been  offered  in 
evidence  in  this  case,  is  unconstitutional  and  void,  because 
contrary  to  the  constitutional  guaranty  that  no  one  shall 
be  deprived  of  his  property  without  due  process  of  law." 

The  refusal  of  these  charges,  to  which  the  plaintiff  except- 
ed, and  the  charges  given  by  the  court  and  excepted  to,  are 
now  assigned  as  error. 

Humes  &  Gordon,  for  the  appellant.— 1 .  The  title  to  the 
property  alleged  to  have  been  trespassed  upon,  was  in  the 
plaintiff  at  the  date  of  the  commission  of  the  trespass.  The 
administrator  had  not  then  sold,  nor  obtained  an  order  to 
sell,  and  he  had  not  taken  possession.  The  title  to  lands 
sold  by  order  of  the  Probate  Court,  to  pay  the  debts  of  the 
ancestor,  is  not  divested  out  of  the  heirs,  until  the  adminis- 
trator, in  accordance  with  an  order  «f  the  court,  conveys  title 
to  the  purchaser ;  and  without  such  title,  the  purchaser  can 
not  resist  ejectment  by  the  heir. — Doe  v.  Hardy,  52  Ala.  292  ; 
McCully  V.  Chapman,  58  Ala.  325.  The  title,  at  the  time  of 
the  commission  of  the  trespass,  being  in  the  plaintiff,  and  no 
one  being  in  the  actual  occupancy  of  the  premises,  the  title 
drew  to  it  the  constructive  possession,  which  would  enable 
plaintiff  to  maintain  the  suit. — Shipman  v.  Baxter,  21  Ala. 
456.  The  single  question,  then,  remains,  Did  the  mere  filing 
of  the  petition  to  sell  by  the  administrator  operate  in  auy 
sense  to  defeat  plaintiff's  right  to  sue  for  the  injury  to  the 
possession  ?  We  have  found  no  authority  which  maintains, 
even  indirectly,  the  affirmative  of  this  proposition  ;  and  the 
contrary  has  been  expressly  decided  in  the  following  cases  : 
23  Mo.  99 ;  17  Vermont,  489 ;  43  N.  H.  326. 

2.  The  ordinance,  section  101  of  the  ordinances  of  Hunts- 
ville, is  clearly  unconstitutional.     It  attempts  to  deprive  an 
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owner  of  his  property,  without  any  judicial  proceedings,  or 
any  due  process  of  law ;  without  affording  him  any  oppor- 
tunity to  appear  and  contest  the  validity  of  the  sale,  or  the 
right  of  the  purchaser  to  possession.  Such  a  power  the  leg- 
islature did  not  intend  to  confer ;  and  even  if  it  had  been 
expressly  granted,  it  is  beyond  the  scope  of  legislation,  and 
in  the  teeth  of  the  constitution.  It  gives  to  the  certificate  the 
force  and  eflfect  of  a  judgment,  rendered  after  due  notice  and 
trial.  Such  an  ordinance  can  not  be  the  law  of  the  land.  It 
is  simply  pure  confiscation.  This  court  has  more  than  once 
passed  on  similar  enactments,  and  their  utter  invalidity  has 
always  been  declared. — See  Stoudenmire  v.  Brown,  48  Ala. 
699 ;  Whitioorth  v.  Anderson^  54  Ala.  33 ;  Ex  parte  Webb,  58 
Ala.  109. 

Brandon  &  Jones,  contra. — 1.  At  the  time  of  the  alleged 
trespass,  the  possession  of  the  property  was  in  Clay,  the 
administrator  of  Mrs.  M.  S.  Calhoun ;  and  this  defeats  the 
plaintiff  in  the  present  action.  The  heirs  of  an  estate  take 
the  land  subject  to  the  statutory  power  of  the  administrator 
to  have  it  appropriated  to  the  payment  of  debts.  When  the 
administrator  takes  steps  to  assert  this  statutory  power,  the 
heir  loses  the  right  to  possession. — 26  Ala.  432  ;  21  Ala.  411 ; 

10  Ala.  60.  The  possession  of  the  servant  is  not  sufficient 
to  maintain  the  action. 

2.  Mr.  Cooley  says,  upon  the  general  power  of  taxation  : 
"The  power  of  taxation  is  an  incident  of  sovereignty,  and  is 
co-extensive  with  that  of  which  it  is  an  incident.  All  sub- 
jects, therefore,  over  which  the  sovereign  power  of  the  State 
extends,  are,  in  its  discretion,  legitimate  subjects  of  taxation ; 
and  this  may  be  carried  to  any  extent  to  which  the  govern- 
ment may  cboose  to  carry  it." — Cooley  on  Taxation,  3.  The 
constitutional  guaranty,  which  has  come  to  us  from  the  Mag- 
na Gliarta,  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property,  except  by  the  judgment  of  his  peers,  or  the 
law  of  the  land,  does  not  apply  to  tax  cases. — Cooley  on  Tax- 
ation, 36.  Taxes  are  recoverable,  not  only  without  a  jur^. 
but  without  a  judge  ;  and  the  assessment  of  ministerial  offi- 
cers has  been  made  to  operate  as  an  execution  on  the  citizen. 
The  sovereign  can  not  wait  the  tedious  process  of  getting  a 
judgment.  She  clothes  her  collecting  officers  with  the  power 
to  issue  process,  which  will  at  once  command  her  means. — 

11  Geo.  79;  47  Cal.  222;  6  T.  B.  Monroe,  641;  Cooley  on 
Taxation,  38.  The  State  could  make  such  a  law  as  the  ordin- 
ance assailed  in  the  case ;  and  having  delegated  to  the  city 
of  Huutsville  the  power  to  collect  taxes,  it  gave  to  that  city 
the  power  to  pass  the  ordinance  here  assailed. 
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STONE,  J. — The  following  propositions  are  settled  by  the 
numerous  decisions  of  this  court,  as  the  result  of  our  stat- 
utes : 

First:  That,  upon  the  death  of  one  seized  of  a  heritable 
estate  in  lands,  the  title  descends  eo  insfanti,  and  vests  in  the 
heir  at  law,  if  there  be  no  will  giving  it  a  different  direction  ; 
that  with  the  title,  there  also  passes  to  the  heir  at  law  the 
right  to  the  possession  and  after-accruing  rents  and  profits, 
subject  to  the  statutory  power  of  the  personal  representative 
to  take  possession  and  claim  rents  accruing,  or  to  let  to  rent, 
or  to  obtain  an  order  and  sell,  for  the  purposes  of  adminis- 
tration. This'right  of  immediate  possession  is  further  qual- 
ified by»4;he  homestead  rights  of  the  widow  and  minor  chil- 
dren, if  there  be  such;  by  the  quarantine  rights  of  the  widow; 
and,  in  case  there  be  a  plantation  on  which  a  crop  has  been 
commenced  by  decedent,  a  further  limitation  to  the  end  of 
the  year.-See  Code  of  1876,  §§  2562,  2238,  and  2439 ;  Con- 
stitution of  1875,  Art.  10,  §§  3  and  5.  With  these  exceptions, 
the  title  and  right  to  the  possession  vest  in  the  heir,  as  above 
stated. 

Second  :  That  the  personal  representative,  subject  to  the 
homestead  and  quarantine  rights  as  above  stated,  may  claim 
and  take  possession,  let  to  rent,  or,  in  case  of  lands  in  the 
hands  of  a  tenant,  may  give  notice  and  claim  rent,  past  due, 
or  to  accrue,  and  may  obtain  an  order  and  sell,  when  a  stat- 
utory ground  exists,  and  thus  confer  on  the  purchaser  the 
right  to  the  possession,  to  the  exclusion  of  the  heir  at  law — 
all  for  the  purposes  of  administration  ;  that  to  these  ends  he 
may  successfully  prosecute  an  action  of  ejectment  against  an 
intruder,  and  may  likewise  prosecute  or  defend  successfully 
an  action  for  the  possession  against  the  heir  at  law  himself; 
that  a  possession  and  control  of  the  realty,  thus  taken  by 
the  personal  representative,  destroys  or  suspends  the  heir's 
right  to  the  possession,  and  to  rights  of  action  which  at  com- 
mon law  descended  with  the  land  to  him,  as  the  possession 
may  terminate  in  a  sale  and  divestiture  of  the  title,  or  with  a 
temporary  use,  or  letting  to  rent. 

Third :  That,  to  suspend  or  destroy  the  heir's  right  to  the 
possession  of  the   inheritance,  the  personal  representative 
must  actually  take  possession,  or  must  assert  his  right,  and 
follow  it  up  with  the  "  means  necessary  to  that  end. — Blaster- 
son  V.    Girard,  10  Ala.  60  ;  Harkins  v.  Pope,  lb.  493  ;  Martin 
V.  Williams,  18  Ala.  190;  Chiqhizola  v.  LeBaron,  "il  Ala.  406 
Smith  V.  Kyles,  22  Ala.  558  ;  Branch  Bank  v.  Fry,  23  Ala.  770 
Golding  v.  Golding,24:A\ai.  122  ;  Russell  v.  Ericin,  41  Ala.  292 
3IcCunou(jh  V.  Wise,  57  Ala.  623. 

It  results  from  these  well-settled  principles,  that  the  right 
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of  the  personal  representative  to  the  possession,  rents,  in- 
come and  profits  of  lands,  of  which  decedent  died  seized,  is 
one  which  he  may  or  may  not  exercise  ;  and  when  he  fails  to 
assert  it,  the  descent  is  not  intercepted,  and  no  stranger  can 
gainsay  or  dispute  the  heir's  possession,  or  right  to  the  pos- 
session. We  hold  that  certain  consequences  now  from  these 
well-settled  principles.  The  possession  of  the  personal  rep- 
resentative, which  will  work  a  dispossession  of  the  heir,  must 
be  an  actual  possession ;  a  taking  or  claiming  the  control, 
use,  occupation,  or  the  rents,  income,  and  profits  of  the 
premises.  Less  than  this  will  not  dispossess  the  heir,  nor 
intercept  the  descent.  There  is  no  such  thing  as  the  right  of 
the  personal  representative  drawing  to  it  the  possession,  by 
construction,  or  fiction  of  law.  Only  the  title  can* do  that, 
and  the  personal  representative  has  no  title.  We  Bold, 
further,  that  when  an  estate  has  been  administered,  and  the 
administration  closed,  all  the  rights  of  action  for  use  and  oc- 
cupation of  the  land  descended,  not  previously  asserted  and 
brought  into  the  administration  by  the  personal  representa- 
tive, remain  in  the  heir  or  devisee,  unimpaired  and  unaffected 
by  the  unexecuted  power  to  possess,  conferred  by  our  stat- 
utes on  the  personal  representative.  We  may  go  further, 
and  hold  that,  pending  administration,  it  is  only  the  actual 
possession  of  the  personal  representative,  or  his  asserted 
right  thereto,  followed  up  by  proceedings  to  obtain  posses- 
sion, or  his  asserted  right  to  tiie  rents,  income  and  profits, 
that  can  take  away,  or  suspend,  the  right  of  the  heir  (or  de- 
visee) to  prosecute  a  suit  for  the  possession  of  lands  de- 
scended or  devised,  or  any  other  action  which  such  heir  (or 
devisee)  could  maintain  by  the  lules  of  the  common  law.  It 
requires  action  by  the  personal  representative  to  devest  the 
heir  of  his  right  to  the  inheritance,  with  all  its  common-law 
incidents ;  and  in  the  absence  of  action,  effective  action,  the 
right  remains  with  the  heir. 

Under  these  principles,  we  do  not  think  Mr.  Clay  ever  took 
or  had  such  possession  or  control  of  the  premises,  as  to  sus- 
pend, or  oust  the  possession  of  the  heir.  His  attempt  to  let 
the  house  to  rent  failed  for  want  of  compliance,  on  the  part 
of  the  proposed  lessee,  with  the  terms  of  the  letting ;  and  he 
not  only  did  not  sell,  but  made  no  attempt  to  sell,  under  the 
order  of  court  obtained  for  the  purpose.  These  initiatory 
steps,  as  we  have  seen,  do  not  amount  to  a  taking  of  posses- 
sion by  the  personal  representative.  The  Circuit  Court 
erred  in  not  giving  the  first  charge  asked  by  plaintiff.  The 
court  should  also  have  given  charges  numbered  5  and  6,  as 
so  asked. 

Sectiop  101  of  the  ordinances  of  the  city  of  Huntsville, 
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after  providing  for  the  sale  of  real  estate,  and  certificate 
thereof,  for  the  non-payment  of  taxes  due  the  city,  ordains 
as  follows :  "  It  is  the  duty  of  the  collector  to  put  the  pur- 
chaser in  possession  of  the  premises  sold  to  him,  within 
thirty  days  after  the  execution  of  the  certificate ;  and  such 
certificate  shall  be  evidence  of  a  right  to  possess  the  premises 
therein  specified,  and  to  retain  them  until  redeemed  as  pro- 
vided by  the  charter ;  and  if  necessary,  the  mayor  is  author- 
ized to  direct  the  police  to  put  the  purchaser  in  possession. 
If  the  property  is  not  redeemed  within  the  time  prescribed 
by  the  charter,  the  certificate  shall  operate  as  a  deed  of  con- 
veyance." This  certificate,  the  form  of  which  is  given  in  the 
ordinance,  recites  the  material  facts  necessary  to  authorize 
a  sale  for  taxes,  and  recites  the  sale,  purchase,  and  payment 
of  the  purchase-money.  The  certificate  also  states  that  the 
purchaser,  having  paid  the  purchase-money,  "  is  entitled  to 
the  immediate  possession."  The  point  is  made,  that  the 
charter  of  the  city  of  Huntsville  is  not  broad  enough  to  au- 
thorize the  extreme  powers  the  ordinance  confers  on  the  col- 
lector, the  mayor,  and  the  police.  The  rule  is,  that  powers, 
such  as  this,  can  only  be  exercised  by  corporations,  when 
they  are  granted  by  clear  expression  in  the  charter. — Boyd  v. 
The  State,  61  Ala.  177.  But  there  is  a  graver  question, 
which  renders  a  decision  of  this  unnecessary. 

In  the  Bill  or  Declaration  of  Rights,  article  I  of  our  sev- 
eral constitutions,  it  is  declared,  that  no  person  shall  be  de- 
prived of  his  property,  but  by  due  course,  or  process  of  law. 
Constitution  of  1819,  §  10 ;  of  1861,  §  10 ;  of  1865,  §  7 ;  of 
1868,  §  8  ;  of  1875,  §  7.  The  principle  of  this  provision  was 
adopted  from  Magna  Charta.  It  is  here  uged,  that  the  pro- 
visions of  the  ordinance  copied  above  violate  this  funda- 
mental principle  of  constitutional  right,  and  are  therefore  in- 
operative. In  our  own  case  of  Dorman  v.  The  State,  31  Ala. 
216,  justly  entitled  to  be  classed  as  a  great  case — great  alike 
in  the  profound  research  it  displays,  the  clear  logic  of  its 
conclusions,  and  the  elegant  diction  in  which  it  is  expressed  — 
this  provision  of  the  constitution  came  before  this  court  for 
interpretation,  It  was  there  said  :  "  The  expressions,  '  the 
law  of  the  land,'  '  due  process  of  law,'  and  '  due  course  of 
law,'  as  found  respectively  in  the  English  charters  and  in  the 
various  State  constitutions  in  the  United  States,  are  substan- 
tially identical,  and  have  always  been  held  to  mean  a  judicial 
proceeding  regularly  conducted  in  a  court  of  justice,  as  con- 
tradistinguished from  statutory  enactment.  .  .  An  act  of 
the  legislature  is  not,  and  nothing  less  than  a  regular  judicial 
trial  is,  '  due  course  of  law,'  within  the  meaning  of  this  clause 
of  the  constitution." 

Voii,  Lxin. 
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It  will  be  observed  that,  under  the  provisions  of  the  or- 
dinance copied  above,  the  collector,  without  any  judgment  of 
a  court,  or  judicial  ascertainment  of  the  facts,  may  put  the 
purchaser  in  possession  of  lands  sold  for  taxes,  and,  *'  if  nec- 
essary " — that  is,  "if  the  tax-payer  refuses  to  yield  possession 
without  force — the  mayor  is  authorized  to  direct  the  police 
to  put  the  purchaser  in  possession;"  and  the  "certificate  shall 
be  evidence  of  a  right  to  possess  the  premises  therein  speci- 
fied, and  to  retain  them  until  redeemed ;"  and  "  if  the  prop- 
erty is  not  redeemed  within  the  time  prescribed  by  the  char- 
ter, tb^  certificate  shall  operate  as  a  deed  of  conveyance." 
To  summarize  :  All  the  various  and  well-regarded  processes 
by  which  taxes  are  levied  and  assessed,  the  fact  that  the  tax- 
payer is  in  default,  the  unsuccessful  inquiry  and  search  for 
personal  property,  the  due  and  legal  advertisement  and  sale; 
all  these  disputable  facts  are  proved  by  the  collector's  cer- 
tificate. The  purchaser  is  then  pufc  in  possession  by  force 
(the  certificate  authorizes  the  force,  and  legalizes  the  pur- 
chaser's possession  for  two  years,  unless  the  property  is 
sooner  redeemed) ;  and  if  not  redeemed  within  the  two  years, 
the  certificate  operates  as  a  deed  of  conveyance,  and  the 
title,  as  well  as  the  seizin  of  the  tax-payer,  is  gone  forever, 
by  mere  legislative  enactment,  without  the  semblance  of  ju- 
dicial proceedings. 

An  ordinance  of  the  city  of  Selma  provided,  that  a  pur- 
chaser of  lands  at  tax-collector's  sale  might  recover  posses- 
sion, if  withheld  from  him,  by  action  of  unlawful  detainer  be- 
fore a  justice  of  the  peace.  The  case  of  Ex  parte  Webb,  58 
Ala.  109,  made  it  necessary  to  construe  that  ordinance.  We 
said  :  "  The  proceeding  by  the  purchaser  at  the  tax-sale  is 
founded  on  the  theory,  that  he  has  acquired  title  by  his 
purchase,  and  the  title  draws  to  it  the  possession.  .  .  Un- 
less the  party  proceeded  against  is  deprived  of  all  right  of 
defense,  or  his  right  of  defense  is  narrowed  and  circum- 
scribed, so  that  generallv  it  would  be  valueless,  there  must, 
of  necessity,  be  an  inquiry  into  the  estate,  or  merits  of  the 
title.  .  .  A  legislative  declaration,  that  the  party  with- 
holding the  p  'ssession  is  guilty  of  an  unlawful  detainer,  and 
that  suit  for  the  recovery  of  possession,  and  damages  for  the 
detention,  Aay  be  commenced  before  a  justice  of  the  peace, 
can  not  be  so  construed  as,  in  effect,  to  disseize  a  man  of  his 
freehold,  and  convert  his  estate  into  a  mere  right  of  action." 
See,  also,  Stovdenmire  v.  Brown,  48  Ala.  699 ;  b.  C,  57  Ala. 
481 ;  Doe,  ex  dem.  Davis  v.  Mimje,  56  Ala.  121. 

In  Cooley's  Const.  Lim.  363,  it  is  said :  "  Forfeitures  of 
rights  and  property  can  not  be  adjudged  by  legislative  act ; 
and  confiscations,  without  a  judicial  hearing  after  due  notice, 
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would  be  void,  as  not  being  due  process  of  law."  And  on 
page  368-9,  the  same  standard  author  says  :  "  In  judicial 
investigations,  the  law  of  the  land  requires  an  opportunity 
for  a  trial ;  and  there  can  be  no  trial,  if  only  one  party  is  suf- 
fered to  produce  his  proofs.  The  most  formal  conveyance 
may  be  a  fraud,  or  a  forgery ;  public  officers  may  conaive 
with  rogues,  to  rob  the  citizen  of  his  property  ;  witnesses 
may  testify,  or  officers  certify  falsely,  and  records  may  be 
collusively  manufactured  for  dishonest  purposes ;  and  that 
legislation  which  would  preclude  the  fraud  or  wrong  being 
shown,  and  deprive  the  party  wronged  of  all  remedy,  has  no 
justification  in  the  principles  of  natural  justice,  or  of  consti- 
tutional law.  A  statute,  therefore,  which  should  make  a 
tax-deed  conclusive  evidence  of  a  complete  title,  and  preclude 
the  owner  of  the  original  title  from  showing  its  invalidity, 
would  be  void,  because  being  not  a  law  regulating  evidence, 
but  an  unconstitutional  confiscation  of  property."  And  in 
Cooley  on  Taxation,  377,  it  is  said  :  "  It  would  be  manifest 
and  most  gross  injustice,  to  make  lapse  of  time  alone  extin- 
guish the  owner's  title.  .  .  And  it  seems  to  us  very  clear 
that,  under  such  circumstances,  it  is  not  competent  to  limit 
a  period,  at  the  expiration  of  which  the  tax-title  shall  be- 
come a  perfect  title,  and  not  open  to  controversy  or  dis- 
pute."— Blackwell  on  Tax-Titles,  449,  in  margin. 

In  Burroughs  on  Taxation,  336,  it  is  said  :  "  The  doctrine 
is  settled,  that  it  is  not  in  the  power  of  the  legislature,  by 
mere  legislative  declaration,  to  devest  the  title  of  the  owner." 
In  Deniiy  v.  Mattoon,  2  Allen,  361,  378,  the  court  employs  the 
following  language  :  "  If,  for  example,  the  practical  opera- 
tion of  a  statute  is  to  determine  adversary  suits  pending  be- 
tween party  and  party,  by  substituting  in  the  place  of  the 
well-settled  rules  of  law  the  arbitrary  will  of  the  legislature, 
and  thereby  controlling  the  action  of  the  tribunal  before 
which  the  suits  are  pending ;  no  one  can  doubt  that  it  would 
be  an  unauthorized  act  of  legislation,  because  it  directly  in- 
fringes on  the  peculiar  and  appropriate  functions  of  the  judi- 
ciary."— See,  also,  Richards  v.  Bate,  68  Penn.  St,  248 ;  State 
of  Maine  v.  Doherty,  60  Maine,  504 ;  Gonioay  v.  Cable,  37 
111.  82. 

These  principles  and  authorities  are  decisive  of  the  ques- 
tion we  are  considering.  The  ordinance  is  but  an  act  of  leg- 
islation, and  possesses  none  of  the  properties  of  a  judicial 
proceeding.  It  is  violative  of  the  constitution,  and  therefore 
void,  to  the  extent  above  pointed  out ;  because  it  deprives 
the  tax-payer  of  his  property,  without  due  coarse  of  law. 
The  collector's  certificate  neither  authorized  Fletcher  to  take 
possession  without  the  owner's  consent,  nor  did  it  authorize 
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the  collector  to  put  him  in  possession  of  the  property,  thus 
in  possession  of  Miss  Calhoun  by  her  agent  or  servant  The 
Circuit  Court  erred  in  giving  the  12th  clause  of  the  general 
charge  to  the  jury,  and  in  refusing  to  give  charge  requested 
by  plaintiff  number  2.  Charges  numbered  7  and  8  are  prob- 
ably a  little  too  broad.  They  ask  that  the  whole  ordinance 
(No.  101)  be  pronounced  unconstitutional.  Many  of  its  pro- 
visions are  free  from  constitutional  objection. 

We  consider  it  unnecessary  to  decide  any  other  questions 
raised  by  the  record. 

Reversed  and  remanded. 


Planters'  and  .\rerchants'  Mutual  In- 
surance Company  v,  Selma  Savings 
Bank. 

Bill  in  Equity  to  compel  2  rans/er  of  Stock  on  Books  of  Pri- 
vate Corporation. 

1.  Iransfer  of  stock  in  private  corporation,  and  lien  of  eorporalion  on  Mock. 
The  by-laws  of  an  incorporated  savings-bank,  passed  in  tUo  exercise  of  iU  cor- 
porate powers,  requiring  transfers  of  stock  to  be  entered  on  its  books  in  the 
presence  of  its  president  or  secretary,  and  declaring  a  lien  in  favor  of  the 
bank  on  the  stock  of  any  shareholder  who  is  indebted  to  it,  not  only  on  ac- 
count of  bis  unpaid  stock,  but  also  for  all  other  debts  and  liabilities  whatever, 
are  intended  for  the  protection  and  security  of  the  bank,  and  of  third  perscais 
who  may  in  good  faith  acquire  stock  without  notice  of  prior  e<]uitAble  trans- 
fers; but,  while  the  legal  title  to  stock  can  only  be  acquired  by  a  transfer  made 
in  th«  mode  prescribed,  a  complete  equitable  title  may  be  otherwise  acquired, 
entitling  the  transferree  to  demand  that  be  be  invested  with  the  legal  title. 

2.  i^me;  stock  heUlby  partnership.— On  the  dissolution  of  a  partnership 
owning  stock  in  such  savings-bank,  the  retiring  jwrtner  selling  out  his  inter- 
est to  the  others,  and  the  latter  assuming  all  the  debts  of  the  partmrship.  and 
continuing  the  business  under  a  new  name;  the  new  firm,  as  the  successor  of 
the  old,  becomes  the  equitable  owner  of  the  stock;  autl  the  bank's  lion  on  the 
stock  covers  the  liabilities  of  the  new  firm,  in  its  subsequent  transactions  with 
the  bank,  and  must  prevail  over  the  claim  of  an  equitable  assignee  of  the  re- 
tiring partner. 

3.  Same;  estoppel  in  paiji.—'So  estoppel  can  arise  against  the  bank,  in  such 
case,  from  a  letter  written  by  its  cashier  to  the  old  firm,  or  to  the  retiring  \wTi- 
ner,  stating  that  there  was  no  lien  or  incumbrance  on  the  stock  in  favor  of  the 
bank:  the  letter  containing  no  intentional  misrepresentation,  and  being  writ- 
ten more  than  twelve  months  beiore  any  interest  in  the  stock  was  acquired  by 
the  equitable  assignee. 

4.  Demurrer ;  sperificalion  of  groufnls.—K  demurrer  to  a  bill  in  equity  mart 
set  forth  specially  the  causes  or  grounds  of  demurrer  (Code,  ^  374«),  and  the 
court  can  not  consider  any  other  ground  not  specifically  a-'isigned. 

5.  Supidemental  and  ameiuled  bills  ;  tads  occnrrimj  after  jiUn<j  of  bill.  — Supplo- 
mental  matter,  supporting  the  comp.aiuaut's  right  to  the  relief  prayed  by  the 
original  bill,  may  be  introduced  by  amendment,  without  filing  a  supplemenUl 
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bill  (ISth  Rule  of  Chancery  Practice);  but,  if  the  original  bill  does  not  make 
out  a  case  for  relief,  facts  subsequently  occurring,  no  matter  how  introduced, 
can  not  avail  the  complainant. 

Appeal  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  Charles  Turner. 

The  original  bill  in  this  case  was  filed  on  the  19th  July, 
1877,  by  the  appellant,  a  domestic  corporation,  located  and 
doing  business  in  Mobile,  against  the  Selma  Savings  Bank, 
also  a  domestic  corporation,  located  and  doing  business  in 
Selma ;  and  sought  to  compel  the  defendant  to  transfer  on 
its  books  two  certificates  of  stock,  of  which  the  complainant 
claimed  to  be  the  owner  and  holder  for  valuable  considera- 
tion, and  which  the  defendant,  or  its  officers,  refused  to 
transfer  on  demand  before  the  filing  of  the  bill.  The  certifi- 
cates of  stock,  which  were  copied  at  length  in  the  bill,  were 
in  favor  of  H.  A.  Stollenwerck  &  Brothers,  and  purported  to 
be  "transferrable  only  on  the  books  of  the  company,  by  them 
or  their  attorney,  on  surrender  of  thi^  certificate  ;"  and  on 
each  was  an  indorsement,  signed  by  said  H.  A.  Stollenwerck 
&  Brothers,  appointing  "W.  White,  cashier,"  their  attorney 
irrevocably  "to  sell  and  transfer  to  the  Planters'  &  Mer- 
chants' Mutual  Insurance  Company  of  Mobile  the  whole  or 
any  part  of  the  within  named  shares,"  &c.  The  bill  alleged 
that  these  certificates  "Were  assigned  and  delivered  to  com- 
plainant by  F.  E.  Stollenwerck,  who  was  a  member  of  said 
firm  of  H.  A.  Stollenwerck  &  Brothers,  in  the  ordinary 
course  of  business,  for  a  present  consideration,  of  value  fully 
equal  to  the  value  of  said  stock,  the  said  consideration  being 
given  to  said  Stollenwerck  by  complainant  at  the  time  of  the 
receipt  of  said  certificates."  It  alleged,  also,  "that  at  the 
time  said  stock  was  offered  to  be  sold  and  transferred  to 
complainant,  as  above  set  forth,  special  inquiry  was  made  by 
complainant's  agents  and  officers,  of  said  Stollenwerck,  as  to 
whether  or  not  there  was  any  lien  held  by  said  bank  on  said 
stock  ;  and  complainant  was  then  and  there  assured  by  said 
Stollenwerck  that  there  was  no  lien  on  said  stock  in  favor  of 
said  bank,  and  that  he  had  in  his  possession  an  official  com- 
munication from  the  cashier  of  said  bank,  certifying  to  the 
fact  that  the  bank  had  no  lien  or  claim  on  the  stock;  and 
complainant  alleges  that  a  communication  to  that  effect  was 
in  fact  written  by  said  cashier  to  said  Stollenwerck  &  Broth- 
ers, and  was  written  for  the  purpose  of  enabling  them  to 
transfer  said  stock  ;  and  that  the  same  was  communicated  to 
complainant,  and  upon  the  faith  of  the  same  complainant 
traded  for  the  said  stock,  giving  full  value  therefor."  It  was 
alleged,  also,  that  in  March,  1877,  the  complainant  requested 
and  demanded  the  defendant  to  transfer  these  shares  of  stock 
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on  its  books  to  the  complainant ;  that  the  defendant,  through 
its  ofiBcers,  refused  to  make  such  transfer,  and  claimed  to 
hold  a  lien  on  the  stock,  but  refused  to  give  the  complain- 
ant any  information  as  to  the  nature  or  extent  of  its  lien  ; 
and  the  bill  alleged,  on  information  and  belief,  that  the  de- 
fendant did  "not  in  fact  hold  any  contract,  obligation,  or 
debt,  which  in  law  gives  it  a  lien  on  said  shares  of  stock." 
The  prayer  of  the  bill  was,  that  the  defendant  might  be  com- 
pelled to  transfer  the  shares  of  stock  on  its  books  to  the  com- 
plainant, and  for  general  relief. 

The  defendant  answered  the  bill,  denying  the  complainant's 
ownership  of  the  stock,  and  asserting  a  lien  on  it,  under  its 
by-laws,  for  debts  due  to  it  from  said  H.  A.  Stollenwerck  & 
Brothers,  and  its  successors  in  business,  Stollenwerck  & 
Brother,  and  F.  E.  Stollenwerck  &  Brother ;  which  lien, 
it  alleged,  accrued  under  these  circumstances  :  The  firm  ojf 
H.  A.  Stollenwerck  &  Brothers,  in  whose  name  the  certifi- 
cates of  stock  were  issued,  was  composed  of  three  brothers, 
H.  A.  Stollenwerck,  F.  E.  Stollenwerck,  and  A.  G.  Stollen- 
werck ;  and  this  firm  was  dissolved,  on  or  about  the  Ist  Sep- 
tember, 1876,  by  the  withdrawal  of  H.  A.  Stollenwerck,  who 
transferred  all  his  interest  in  the  business  and  assets  of  the 
partnership  to  the  other  members,  who  assumed  all  the  debts 
and  liabilities  of  tlie  partnership,  and  continued  business  un- 
der the  firm  name  of  F.  E.  Stollenwerck  <fe  Brother,  and 
afterwards  of  Stollenwerck  Brothers.  At  the  time  of  H;  A. 
Stolleuwerck's  withdrawal  from  the  partnership,  it  was  in- 
debted to  the  defendant  in  the  sum  of  about  $20,000 ;  and  of 
this  amount,  the  answer  alleged,  about  $12,000  was  still  due 
at  the  filing  of  the  bill ;  the  evidences  of  indebtedness  being 
renewed  from  time  to  time,  as  they  matured,  and  changed  in 
form  in  the  subsequent  dealings  between  the  new  firms  and 
the  defendant ;  and  for  this  entire  indebtedness  the  defend- 
ant claimed  a  lien  on  said  stock,  under  the  provisions  of  its 
bv-laws,  which  were  set  out  in  the  answer,  and  which  are 
afso  copied  in  the  opinion  of  tlie  court.  The  answer  further 
alleged  that,  when  the  complainant  obtained  the  certificates 
of  stock,  the  blanks  in  the  indorsed  power  of  attorney,  for 
the  names  of  the  attorney  and  of  the  transferree,  had  not 
been  filled  up ;  that  the  defendant  had  no  notice  of  any  in- 
terest in  the  stock  on  the  part  of  the  complainant  until  on 
the  20th  March,  1877,  after  Stollenwerck  &  Brother  had 
failed,  when  a  letter  was  received  from  the  complainant  ask- 
ing and  demanding  to  have  it  transferred  on  the  defendant's 
books ;  that  the  indorsements  were  not  filled  up  until  after 
that  day;  and  that  the  complainant's  subsequent  demand  for 
information,  as  to  the  amount,  nature  and  extent  of  the  de- 
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fendant's  lien,  was  refused,  because  the  complainant  had  then 
employed  counsel  to  bring  this  suit,  and  desired  the  infor- 
mation for  that  purpose.  As  to  the  letter  alleged  to  have 
been  written  by  the  defendant's  cashier,  the  answer  denied 
the  authority  of  the  cashier  to  write  such  a  letter ;  denied 
that  the  complainant  had  any  right  to  act,  or  had  in  fact 
acted,  on  the  letter ;  and  denied  that  any  liability  against  it 
could  be  created  by  the  letter,  if  any  such  was  written. 

The  evidence  showed  that  the  certificates  of  stock,  after 
the  dissolution  of  H.  A.  Stollenwerck  &  Brothers,  were 
treated  by  all  the  partners  as  the  property  of  tlie  -firm,  and 
were  transferred  to  the  complainant  by  F.  E.  Stollenwerck, 
on  the  26th  December,  1876,  as  collateral  security,  or  in  ex- 
change for  other  collateral  security,  held  by  complainant 
against  Stollenwerck  &  Brother ;  and  the  blanks  in  the  in- 
dorsement were  not  filled  up  until  about  the  time  when  the 
bill  was  filed.  The  letter  af  the  defendant's  cashier,  men- 
tioned in  the  bill,  was  not  produced,  and  was  said  to  have 
been  lost ;  but  one  of  the  witnesses,  who  was  the  book- 
keeper of  the  Stollenwerck  brothers,  testified  in  relation  to 
it :  "My  belief  has  always  been,  that  Mr.  Stollenwerck  sent 
it  to  New  York,  with  some  other  certificates  of  Selma  Savings 
Bank  stock,  which  he  hypothecated  there.  The  purport  of 
said  letter  was,  that  the  said  bank  had  no  lien  whatever  on 
said  stock.  It  was  addressed  to  F.  E.  Stollenwerck  & 
Brother,  and  stated  that  the  bank  had  no  lien  whatever 
upon  the  stock."  F.  E.  Stollenwerck  thus  testified  in  refer- 
ence to  it :  "At  tlie  time  I  handed  said  certificates  to  Mr. 
Lathrop,"  the  complainant's  secretary,  "he  asked  me  if  the 
bank  had  any  lien  on  them.  I  replied,  that  I  had  written  to 
my  firm  in  Selma,  some  time  before,  asking  them  to  get  a 
letter  from  the  cashier  of  the  b^nk,  stating  whether  or  not 
the  bank  had  a  lien  upon  its  stock ;  and  that  I  received,  in 
response,  a  letter  from  Mr.  White,  cashier,  addressed  either 
to  H.  A.  Stollenwerck  &  Brothers,  or  to  F.  E.  Stollenwerck 
&  [brother,  in  which  he  stated  that  the  bank  had  no  lien  on 
its  stock.  The  letter  was  not  exhibited  to  Mr.  Lathrop  then, 
nor  upon  any  other  occasion.  ...  It  was  a  short  letter, 
and  its  contents  were  to  the  effect  that  the  bank  held  no 
lien  upon  its  stock."  On  the  part  of  the  defendant  it  was 
proved  that  said  White,  the  writer  of  said  letter,  was  the  de- 
fendant's secretary,  only  from  the  1st  January,  to  the  15th 
September,  1875. 

At  the  hearing,  the  complainant  asked  leave  to  file  an 
amended  bill,  alleging  that,  since  the  filing  of  the  original 
bill,  the  defendant  had  received  the  proceeds  of  sale  of  val- 
uable property,  held  by  it  as  collateral  security  for  the  debts 
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due  from  the  Stollenwercks,  leaving  but  a  small  balance,  if 
any,  of  the  indebtedness  of  the  old  firm  still  due  and  unpaid  ; 
oflFering  to  pay  this  balance,  as  ascertained  on  an  accounting 
under  the  order  of  the  court ;  and  adding  to  the  prayer  of 
the  bill  the  following  words  :  "Orator  prays,  in  case  it 
should  appear  there  is  due  from  said  H.  A.  Stollenwerck  & 
Brothers,  in  whose  name  said  stock  stands,  any  debt  wMich 
constitutes  a  lien  on  said  stock,  that  an  accounting  may  be 
taken  ascertaining  the  amount  thereof,  and  charging  the  de- 
fendant with  the  value  of  the  property  and  money  received 
thereon  ;  and  that  orator  may  be  allowed  to  pay  the  same, 
and  thereupon  have  the  stock  transferred  and  assigned  on 
the  books  of  the  company  to  your  orator."  The  defendant 
demurred  to  the  amended  bill,  assigning  the  following  as 
causes  of  demurrer :  1st,  "that  if  the  complainant  was  not 
entitled  to  relief  when  the  original  bill  was  filed,  complain- 
ant can  not  become  entitled  to  relief  by  events  occurring  after 
the  bill  was  filed ;"  2d,  "because  the  complainant  is  not  en- 
titled to  relief  against  this  defendant  on  account  of  payments 
made  after  the  commencement  of  this  suit ;"  3d,  "because 
the  complainant  can  not  maintain  the  equity  of  its  bill  by 
events  occurring  after  the  original  bill  was  filed."  The 
chancellor  overruled  the  demurrer,  and  allowed  the  amended 
bill  to  be  filed  ;  but,  on  final  hearing,  on  pleadings  and  proof, 
he  held  the  demurrer  to  be  well  taken,  and  dismissed  the 
amended  bill,  and  also  the  original  bill.  From  this  decree 
the  complainant  appeals,  and  here  assigns  as  error  the  sus- 
taining of  the  demurrer  to  the  amended  bill,  and  the  final  de- 
cree dismissing  the  original  bill. 

Lapsley  &  Nelson,  for  appellant — 1.  The  amended  bill 
alleged,  that  all  the  debts  of  H.  A.  Stollenwerck  &  Brothers, 
in  whose  name  the  stock  stood  on  the  defendant's  books,  had 
been  paid,  or  nearly  paid  ;  and  offered  to  pay  the  balance,  if 
it  was  adjudged  a  lien.  This  was  a  substantive  allegation, 
having  no  connection  with  what  followed,  but  rather  supple- 
mentary to  the  matter  of  the  original  bill,  which  alleged  that 
the  defendant  did  not  hold  any  debt  which  was  a  lien.  This 
part  of  the  amendment  was  not  demurred  to,  and  the  court 
had  no  right  thus  to  pass  on  it,  being  confined  to  the  con- 
sideration of  the  causes  of  demurrer  specially  a-ssigned. 
Code,  §  3784 ;  Bays  Admr  v.  JVomNe,  56  Ala.  3(5 ;  rf>a,nf>^rH 
V.  Wriffht,  52  Ala." 444  ;  also,  Jolimon  v.  Ctdbreafh,  19  Ala.  348. 
Note,  too,  these  facts  are  not  alleged  as  ground  of  relief,  but 
are  prayed  to  be  taken  into  the  account,  and  charged  to  the 
defendant  at  the  true  value  of  the  property  received  and  ap- 
propriated.    As  to  any  repugnancy  between  the  amendment 
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and  the  original  bill,  no  question  can  arise,  because  none  is 
raised  by  the  demurrer.  To  make  an  amendment  of  the  bill 
improper,  there  must  be  an  inconsistency,  or  repugnancy, 
between  its  purpose  and  that  of  the  original  bill — a  mere  in- 
consistency between  the  allegations  of  the  two  bills  is  not 
enongh.-^Ingraham  v.  Foster,  31  Ala.  132 ;  King  v.  Avery,  37 
Alan  169.  The  purpose  of  each  of  the  bills,  as  expressed  in 
the  prayer,  is  identical — that  the  court  will  decree  a  transfer 
of  the  stock  on  the  books  of  the  defendant  A  sufficient  ex- 
cuse for  not  making  a  tender,  or  offer  to  pay  the  balance  due, 
if  any,  before  suit  was  brought,  is  shown,  and  the  offer  in  the 
bill  is  sufficient. —  Gimn  v.  Brantley,  21  Ala.  632;  Cain  v. 
Gimon,  g6  Ala.  168. 

2.  That  the  complainant,  as  the  legal  owner  and  holder 
of  the  stock,  had  a  right  to  file  a  bill  for  an  account,  and  to 
redeem  the  property  from  the  lien,  irrespective  of  its  amount 
or  extent,  can  not  be  disputed,  and  requires  no  citation  of 
authorities.  But  the  evidence  shows  that,  on  the  26th  De- 
cember, 1876,  when  the  complainant  acquired  the  stock  from 
F.  E.  Stollenwerck,  all  the  debts  contracted  with  the  defend- 
ant by  H.  A.  Stollenwerck  &  Brothers  had  been  paid,  or  can- 
celled and  discharged,  and  new  obligations  given  and  ac- 
cepted in  their  stead ;  and  that  the  defendant  then  held  no 
paper  or  obligation  with  the  name  of  H.  A.  Stollenwerck  & 
Brothers  upon  it,  as  makers,  indorsers,  acceptors,  or  other- 
wise. It  was  natural,  and  in  accordance  with  general  com- 
mercial usuage,  that  the  creditor  should  prefer  the  paper  of 
the  new  and  active  firm,  which  could  be  used  for  all  the  pur- 
poses of  business,  to  that  of  the  defunct  partnership  ;  but  the 
change  and  substitution  necessarily  discharged,  and  was  in- 
tended to  discharge,  the  old  firm  from  its  liability. — Parsons 
on  Partnership,  42i-2 ;  Arnold  v.  Camp,  12  Johns.  409;  3Imr 
V.  Cross,  10  B.  Mon.  277;  OoUyer  on  Partnership,  §909; 
Evans  v.  Drummond,  4  Esp.  89 ;  lieid  v.  White,  5  Esp.  122  ; 
Thompson  v.  Fercival,  5  Barn.  &  Ad.  925  ;  Kirwan  v.  Kirwan, 
2  Or.  &  Mees.  617 ;  2  Dan.  Neg.  Ins.  $  1268.  If  it  be  said, 
that  the  creditor  can  not  be  presumed  to  have  discharged  a 
lien ;  the  answer  is,  that  the  defendant  did  not  then  claim  a 
lien,  and  did  not  believe  it  had  any  lien. 

3  The  right  of  the  defendant  to  retain  the  stock,  under 
its  by-laws,  for  the  debts  of  the  new  firms,  was  not  contended 
for  in  the  argument  before  the  chancellor.  The  lien  extends 
only  to  debts  due  by  him  in  whose  name  the  stock  stands  on 
the  books  of  the  company,  he  being  the  real  owner. — Helm  v. 
Sivigett,  12  Indiana,  195,  and  cases  cited.  These  secret  liens, 
it  is  suggested,  are  opposed  to  the  whole  policy  of  the  regis- 
tration statutes,  which  are  intended  for  the  protection  of  in- 
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nocent  purchasers,  and  they  should  not  be  extended  by  con- 
struction. 

4.  The  complainant  traded  for  the  stock  on  the  faith  of 
the  letter  written  by  the  defendant's  cashier,  which  con- 
tained an  express  assurance  that  the  stock  was  clear  of  any 
lien.  It  was  not  necessary  that  the  letter  should  have  been 
addressed  to  the  complainant,  or  even  exhibited  to  it. 
Smith  d;  Ferguson  v.  Ledyard,  Gddthicaite  (jt  Co.,  49  Ala.  279. 

Brooks  &  Boy,  and  Pettus,  Dawson  &  Tillman,  contra. 
1.  There  was  no  alternative  averment,  in  either  the  original 
or  the  amended  bill,  on  which  to  base  the  alternative  relief 
prayed  in  the  latter ;  and  the  granting  of  that  relief  would 
not  only  have  been  in  the  absence  of  appropiiate  allegations, 
but  in  actual  contravention  of  the  case  made  by  the  bill. 
Biv€^%  Battle  dt  Co.  v.  WalthaU,  38  Ala.  333  ;  2  Paige,  396. 
Again,  it  is  well  settled,  that  relief  can  not  be  granted  on 
events  which  occurred  after  the  filing  of  the  bill. — 38  Ala. 
334 ;  Land  v.  Cowan,  19  Ala.  238 ;  HiU  v.  Hill,  10  Ala.  527. 

2.  At  common  law,  a  banker  has  a  general  lien  on  all  the 
securities  of  his  customers,  for  the  balance  due  him.—  Davis 
V.  Bowsher,  6  Term  R.  247,  mar.  488  ;  6  Man.  &  Gr.  630  ;  33 
L.  J.  C.  51.  By  virtue  of  statutes,  charters,  and  by-laws 
passed  in  pursuance  thereof,  this  lien  is  now  given  to  most 

frivate  corporations,  for  debts  due  from  their  stockholders, 
t  is  not  necessary  that  the  lien  should  be  expressly  de- 
clared by  statute,  or  by  the  charter ;  it  is  suflficient  that  it  is 
declared  by  by-laws,  passed  in  pursuance  of  authority  con- 
ferred by  the  charter. — Code,  §§  2040-44.  By  the  charter 
and  by-laws  of  the  defendant  in  this  case,  a  lien  is  expressly 
given  for  the  debts  due  to  it  from  H.  A.  Stollenwerck  & 
Brothers,  to  whom  the  certificates  of  stock  were  issued  ;  and 
this  lien  extends  to  the  debts  and  liabilities  of  the  suc- 
cessive firms,  and  of  the  three  partners  who  composed  each 
of  those  firms. — Mobile  Mutual  Ins.  Co.  v.  Cidhm,  49  Ala.  562  ; 
Cunningham  v.  Ala.  Life  Lis.  and  Trust  Co.,  4  Ala.  652 ;  Steb- 
bins  V.  Phoenix  Ins.  Co.,  3  Paige,  350 ;  Union  Bank  v.  Laird, 
2  Wheaton,  390 ;  Abbott's  Dig.  Corp.  757 ;  3  Keman,  599 ; 
24  N.  Y.  283 ;  10  Peters,  596. 

3.  No  estoppel  can  arise  against  the  defendant,  from  the 
letter  said  to  have  been  written  by  White,  its  cashier ;  be- 
cause, in  the  first  place,  its  contents  are  not  satisfaotorilv 
proved.  One  witness  says,  its  statement  was  that  "  the  bank 
had  no  lien  on  said  stock  ;"  while  F.  K  Stollenwerck,  who 
made  the  transfer  of  the  stock,  and  on  whose  representation 
the  complainant  claims  to  have  relied,  testifies  that  its  lan- 
guage was  that  "  the  bank   had  no  lien  on  its  stock,"— eyi- 
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dently,  the  mere  expression  of  the  writer's  opinion  as  to  the 
construction  of  the  by-laws.  Again,  it  is  not  shown  that  the 
letter  was  written  while  White  was  the  defendant's  casbier ; 
and  if  written  during  that  time,  it  was  not  within  the  scope 
of  his  duties  or  authority,  and  the  defendant  is  not  bound  by 
it.— Story  on  Agency,  §  115  ;  14  Mass.  58  ;  17  Mass.  28,  504; 
21  Howard,  356-64 ;  6  Peters,  51 ;  8  Peters,  12  ;  8  Ala.  340  ; 
18  Ala.  479.  Moreover,  the  letter  was  not  acted  on,  and 
therefore  is  wanting  in  one  of  the  essential  elements  of  an 
estoppel :  it  was  not  produced,  nor  called  for,  and  the  trans- 
action was  not  based  on  it. — Pounds  v.  Richards,  21  Ala.  424  ; 
Ware  v.  Cowles,  24  Ala.  446 ;  Gamble  v.  Gamble,  11  Ala.  966 ; 
Miller  v.  Hampton,  37  Ala.  342. 

BRICKELL,  C  J. — The  principal  questions  presented  by 
the  original  bill  are — first,  whether  tbe  appellee  has  a  lien 
on  the  stock  standing  on  its  books  in  the  name  of  H.  A.  Stol- 
lenwerck  &  Brothers,  for  debts  due  and  owing  it,  from  the 
said  firm  or  its  successor,  having  an  equitable  title  to  the 
stock ;  second,  whether  there  are  found  in  the  case  facts  and 
circumstances,  which  render  it  inequitable  to  assert  the  lien 
against  the  appellant. 

The  by-laws  of  the  bank,  passed  in  the  exercise  of  its 
corporate  powers,  regulate  the  mode  of  transferring  stock, 
and  define  the  rights  and  liabilities  of  transferror  and  trans- 
ferree,  and  the  rights  of  the  bank  in  the  event  of  transfer. 
The  ninth  of  these  by-laws  is  in  these  words:  "All  trans- 
fers of  stock  shall  be  made  in  a  book  kept  at  the  office  of 
the  company,  in  the  presence  of  the  president  or  secretary ; 
and  no  new  certificate  of  stock  shall  be  issued,  until  the  old 
is  surrendered,  except  in  case  of  loss."  The  fifteenth  reads  : 
"  Any  stockholder,  who  has  paid  up  his  stock  note  in  full, 
and  is  not  otherwise  indebted  or  liable  to  the  company,  may 
transfer  his  stock  at  any  time,  upon  the  surrender  of  his  cer- 
tificate." The  sixteenth  reads  :  "  Stockholders  who  have 
not  paid  up  their  stock  in  full,  or  who  may  be  otherwise  in- 
debted to  the  company,  shall  not  transfer  their  stock  on  the 
books  of  the  company,  until  the  person  to  whom  such  trans- 
fer is  proposed  to  be  made,  shall  give  to  the  company  notes, 
with  satisfactory  security,  to  be  approved  by  the  president, 
for  the  amount  due  on  such  stock  note,  or  other  liability. 
When  such  stock  note  and  security  are  given,  the  stock  may 
be  transferred,  and  all  evidence  of  debt  or  other  liability 
surrendered  to  the  stockholder  transferring  the  stock." 

The  point  of  contention  is  not  that  these  by-laws,  though 
not  in  terms  so  expressed,  are  not  the  equivalent  of  an  im- 
mediate, clear  reservation  by  the  bank  of  a  lien — a  right  to 

Vol.  lxul 


1879.1  OF  ALABAMA.  593 

[P.  &.  M.  Matual  lus.  Co.  v.  Selma  SavingR  Back.] 

retain  and  hold  for  its  own  indemnit}',  security  and  protec- 
tion, the  stock  of  every  shareholder,  not  only  for  the  pay* 
ment  of  the  debt  which  may  have  been  contracted  in  the  ac- 
quisition of  the  stock,  but  of  any  other  debt,  whether  it  is  in 
the  relation  of  principal  or  surety,  or  of  indorser,  or  guar- 
antor, wliich  the  bank  had  the  power  and  the  shareholder 
had  the  capacity  to  create.  The  point  of  contention  is,  that 
tbe  lien,  the  right  of  the  bank  to  hold  and  retain,  extends 
only  to  the  debts  or  liabilities  of  the  nominal  shareholder, 
and  does  not  embrace  new  debts,  of  which  these  are  the  con- 
sideration, or  other  debts,  contracted  by  the  equitable  owners 
of  the  stock  known  by  the  bank  to  be  nuch  owners.  This  is 
reducing  the  controversy  to  the  aualj'sis  most  favorable  to 
the  appellant,  without  discussing  or  considering  other  ques- 
tions, which  might  arise,  if  the  bank  was  seeking  to  fix  a  lia- 
bility on  parties  whose  names  do  not  appear  on  the  paper  it 
now  holds,  and  as  a  security  for  which  it  claims  a  lien. 

The  mode  of  transferring  stock  provided  by  the  by-laws, 
is  intended  for  the  protection  and  security  of  tae  bank,  or  of 
tiiird  persons  who  in  good  faith,  on  a  valuable  consideration, 
may  in  that  mode  acquire  the  stock,  without  notice  of  prior 
equitable  transfers,  or  ot  outstanding  equities.  The  legal 
title  to  the  stock  cannot  pass,  unless  this  mode  of  transfer 
is  observed.  But  a  complete  equitable  title  may  be  acquired 
by  a  transfer  in  any  form  or  manner  appropriate  to  pass 
property  of  that  kind,  divesting  the  stockholder  of  all  right 
and  interest,  and  entitling  the  transferree  to  demand  that  he 
be  invested  with  the  legal  title. — Duke  v.  Cahaufni  Naviqa- 
tion  Co.,  10  Ala.  82 ;  Black  v.  Zacharie,  3  How.  (U.  S.)  483. 
On  the  dissolution  of  the  firm  of  H.  A.  StoUenwerck  <fe 
Brothers,  who  were  then  tl;e  leg-il  and  equitable  owners  of 
the  stock,  Hud  in  whose  name  it  stood  upon  the  books  of  the 
bank,  the  stock,  with  all  other  partnership  assets  and  prop- 
erty', was  transferred  to  the  succeeding  firm  of  F.  E.  StoUen- 
werck <fe  Brother,  or  of  StoUenwerck  Brothers,  which  as- 
suyied,  and  were  bound  to  pay,  all  the  debts  of  the  dissolved 
partnership.  Thereby,  the  new  firm  became  the  equitable 
owners  of  the  stock,  of  which  the  bank  had  notice.  It  may 
be  admitted,  that,  when  the  transfer  of  the  stock  was  made 
to  the  appellant,  there  were  no  debts  of  H.  A.  StoUenwerck 
Ar  lirother^,  remaining  in  the  same  form  as  when  that  part- 
nership was  dissolved ;  and  it  may  be  from  all  such  debts 
that  partnership  was  discharged  by  the  subsequent  transac- 
tions between  the  bank  and  the  succeeding  firm.  But  the 
succeeding  firm,  the  equitable  owners  of  the  stock,  were  in- 
debted to  the  bank ;  and  it  is  as  a  security  for  the  payment 
of  such  debts  the  bank  claims  a  lieu.     Tbe  Ueu  created  by 
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the  bj-laws,  for  the  security  of  the  bank,  extends  not  only 
to  stock  of  which  the  stockiiolder  may  have  the  legal  title, 
but  to  all  of  which  he  is  the  real,  beneficial  owner,  though 
the  legal  title  may  reside  in  another.  The  lien  would  not  be 
available  against  a  bona  fide  purchaser,  who,  without  notice 
of  it,  upon  a  valuable  consideration,  might  acquire  the  legal 
title.  But,  as  against  the  stockholder,  and  all  who  merely 
succeed  to  his  rights  and  equities,  the  lien  must  prevail. 
Stehhins  v.  Phoenix  Ins  Co.,  3  Paige,  350-  It  is  intended  as 
a  security  to  the  bank — a  security  to  wliich,  in  equity  and 
good  conscience,  it  is  entitled,  for  all  debts  which  may  have 
been  contracted  on  the  faith  of  it.  Credit  may  be,  and  is 
doubtless,  often  extended  to  the  real,  beneficial  owner,  on 
the  faith  of  the  stock,  and  in  reliance  upon  it  as  a  security. 
We  can  perceive  no  good  reason,  and  we  are  not  aware  of 
any  authority  requiring  it,  to  limit  the  lien  to  debts  owing 
the  bank  by  the  holder  of  the  legal  title  only,  excluding  such 
as  may  be  due  from  the  owner  of  the  complete  equitable 
title.  It  is  not,  therefore,  a  material  inquiry,  whether  the 
debts  due  the  bank  are  to  be  regarded  as  in  any  sense  the 
debts  of  H.  A.  Stollenwerck  &  Brother,  in  whom  the  nominal 
and  legal  title  to  the  stock  resides,  or  as  the  debts  solely  and 
exclusively  of  the  succeeding  firms,  in  whom  the  beneficial 
ownership  resides. 

3.  The  estoppel  of  the  bank  to  assert,  as  against  the  ap- 
pellant, a  lien  on  the  stock,  is  supposed  to  arise  from  state- 
ments made  in  a  letter,  said  to  have  been  written  by  its 
cashier,  in  1875,  addressed  either  to  the  firm  of  Stollenwerck 
&  Brother,  or  to. one  of  its  members,  F.  E.  Stollenwerck. 
The  letter  is  lost,  or  mislaidj  and  from  the  secondary  evidence 
introduced,  it  is  difficult,  if  not  impossible,  to  ascertain  its 
contents  with  any  degree  of  certainty.  It  is  consistent  with 
the  evidence,  that  the  letter  contained  no  more  than  an  ex- 
pression of  the  opinion  of  the  cashier,  that  the  bank,  had 
not,  as  matter  of  right,  or  of  law^  a  lien  on  the  stock  of  its 
stockholders,  for  debts  owing,  or  liabilities  incurred  to^it. 
If  the  letter  contained  no  more  than  this,  intentional  misrep- 
resentation, to  influence  the  conduct  of  the  appellant,  not 
being  imputable,  there  would  be  in  it  no  element  of  estoppel. 
Toionsend  v.  Goivles,  31  Ala.  428.  But,  suppose  it  was  the 
distinct  affirmation  of  the  fact,  that  at  the  time  it  was  written 
there  was  no  lien  or  incumbrance  in  favor  of  the  bank  on  this 
particular  stock  ;  it  was  the  affirmation  of  a  present  existing 
fact  only,  and  not  a  representation  or  guaranty  that  the  fact 
would  continue  to  exist.  It  was  more  than  twelve  months 
after  the  writing  of  the  letter,  before  the  appellant  entered 
into  the  transaction,  which  it  now  declares  was  influenced  by. 
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it.  It  must  have  occurred  to  the  officers  of  appellant  that, 
while  it  may  have  been  true,  when  the  letter  was  written, 
that  there  was  no  lien  or  incumbrance  on  the  stock,  the  fact 
was  not  in  its  nature  c  >ntinuing — that,  in  the  ordinary  trans- 
actions of  business,  it  might  be  a  fact  on  one  day,  and  not 
weeks,  months,  or  a  year  thereafter.  The  appellant  had  no 
right  to  rely  on  the  statements  of  this  letter,  as  a  representa- 
tion of  the  rights  of  the  bank  months  after  it  was  written. 

4-5.  Under  the  statute  (Code  of  1876,  §  3784),  a  demurrer 
to  a  bill  in  equity  must  set  forth  the  ground  of  demurrer 
specially;  otherwise,  it  cannot  be  heard.  The  attention  of 
the  court  is  confined  to  the  particular  cause  assigned ;  and 
though  there  may  be  other  good  and  sufficient  causes  appa- 
rent, the  demurrer  must  be  sustained  only  on  the  cause  par- 
ticularly assigned.  The  single  ground  of  demurrer  assigned 
to  the  amended  bill,  is,  that  it  founds  the  claim  to  the  relief 
thereby  prayed  on  facts  which  occurred  after  the  filing  of 
the  original  bill.  Whether  it  does  not  entirely  abandon  the 
case  made  by  the  original  bill,  and  introduce  a  new  and  dif- 
ferent case,  making  really  a  new  bill,  is  not  a  matter  the  de- 
murrer presents.  Under  our  practice,  supplemental  matter, 
by  which  we  mean  new  facts  occurring  since  the  tiling  of  the 
original  bill,  supporting  the  right  of  the  complainant  to  the 
relief  thereby  prayed,  may  be  introduced  by  way  of  amend- 
ment— there  is  no  necessity  for  resorting  to  a  supplemental 
bill. — Rule  48  of  Chancery  Practice.  But,  upon  facts  occur- 
ring subsequent  to  the  filing  of  the  original  bill,  the  com- 
plainant cannot  obtain  relief,  no  matter  how  introduced, 
whether  by  amended  or  supplemental  bill,  if  on  the  original 
bill  relief  could  not  be  had.— Hill  v.  Hill,  10  Ala.  527  ;  Land 
V.  Cojoan,  19  Ala.  297  ;  Vaughn  v.  Vaughn,  30  Ala.  329.  The 
amended  bill,  admitting  the  right  of  the  bank  to  retain  and 
hold  the  stock  as  a  security  for  the  debts  due  to  it  from  the 
beneficial  owners,  claims  to  be  let  in  to  redeem,  holding  the 
bank  to  account  for,  and  apply  collaterals  it  has,  since  the 
filing  of  the  original  bill,  received,  and  disposed  of  in  some 
way.  If,  upon  these  facts,  the  complainant  could  obtain  re- 
lief, not  being  entitled  to  any  on  the  original  bill,  and  cer- 
tainly not  to  relief  of  this  character,  the  amended  bill  would 
be  converted  into  a  new  original  bill,  and  relief  granted  upon 
rights  having  no  existence  at  the  commencement  of  the  suit. 
\V^e  find  no  error  in  the  decree  of  the  chancellor,  and  it  is 
affirmed. 
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Action  oil  Supersedeas  Bond, 

1.  SpeekiJ  supersedeas  bond  ^  ii-hat  damaijes  are  recocertihle. — Oa  appeal  frons 
ft  decree  in  chancery,  wbich  ordered  u  fund  in  court  to  be  distributeil  equally 
among  five  cl^iimants,  two  of  whom  Glniined  \he  wboVe  fund;  a  special  snper- 
sedea.f  bond  being  required  by  the  clvivticeHoB  (Code  §  39'28),  troir^  any  claim- 
ant who  desired  to  appeal,  conditioned  to  "  prosecute  the  appeal  to  effect,  and 
pay  suoh  costs  and  damages  as  the  Gfehei*  piirties  to  the  cause  may  sustain  by 
reason  of  su-ch  appeal,  if  the  saW  decree  is  alRxraed  ;  the  decree  being  aflBrmed, 
and  an  action  lU  law  brought  on  the  bond  ;  held,  that  the  plniiitiff  was  entitled 
to  recover,  as  damages,  interest  on  his  proportionate  part  of  the  money  in  the 
hands  of  the  register,  during  the  pendency  of  the  appeal,  and  a  reivsouable- 
attorney's  fee  for  services  rendered  ©n  the  appeal.. 

Appeal  from  the  Circuit  Court  of  Hale^ 

Tried  before  tlie  Hon.  Geo.  H.  Craig. 

This  action  was  brought  by  James  E.  Webb-  a»  the  admin- 
istrator of  the  estate  of  Lucy  Sheppard,  deceased,  against 
William  H.  Drake,  John  R.  Webster,  and  James  W.  McCrary  ;; 
was  commenced  on  the  27th  August^  1878 ;  and  was  founded 
on.  a  penal  bond  executed  by  tlie  defendants,  dated  the  7th 
March,  1877,  payable  to  Joseph  Hodgson,  register  in  chan- 
cery at  Mobile,  and  conditioned  as  follaws  r  "^  Whereas  the 
above-bounden  William  H.  Drake  has  this  day  applied  for 
and  obtained  an  appeal,  returnable  to  tKe  next  term  of  the 
Supreme  Court  of  Alabama,  to'  supersede  and  reverse  a» 
decree  rendered  on  the  10th  day  of  February,.  1877,  by  the 
said  Chancery  Court  at  Mobile,  in  the  ease  of  John  H.  Stone 
et  al.  V.  Knickerbocker  Insurance  ('ompany  et  al.  (being  cause 
No.  3354  on  the  docket  of  said  Chancery  Court),  against  the- 
said  William  H.  Drake,  Knickerbocker  Life  Insurance  Com- 
pany, et  al,  at  the  January  term  of  said  court,  1877  :  Now,. 
if  the  said  William  H.  Drake  shall  prosecute  said  appeal  to* 
effect,  and  pay  such  costs  and  damages  as  the  other  parties' 
to  the  cause  may  suffer  by  reason  of  such  appeal,  if  the 
decree  of  the  said  Chancery  Court  is  affirmed,  then  this 
obligation  to  be  null  and  void,"  &c.  The  complaint  alleged, 
■  as  a  breach  of  this  bond,  that  the  appeal  was  not  prosecuted 
to  effect,  but  the  decree  of  said  Chancery  Court  was  in  all 
things  affirmed  by  the  appellate  court,  and  that  said  Drake 
had  not  paid  such  damages  as  the  other  parties  to  the  cause 
suffered  by  reasan  of  such  appeal ;  and  the  damages  special- 
ly claimed  by  the  plaintiff  were  thus  stated  :     "  Plaintiff  avers 
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that  he,  as  sudi  administrator,  was  a  party  to  said  caase  in 
said  Ohaneery  Court,  and  has  suffered  damages  by  reason 
of  said  appeal,  in  this :  that  he  was  entitled  by  the  decree 
of  said  court  to  the  use  of  one-fifth  of  $5,881.46^  to-wit:  the 
sum  of  $1,176.29.  which  was  paid  into  said  Chancery  Court 
by  said  Knickerbocker  Life  Insurance  Company  on  the  20th 
February,  1877,  and  of  tlie  use  of  which  he  was  deprived  by 
the  suinj;;  ont  of  said  appeal  and  superseding;  said  decree,  to- 
wit,  from  the  16th  day  of  March,  1877,  until  the  affirmance 
of  said  decree  by  the  Supreme  Court,  to-wit,  on  the  15th 
June,  1878  ;  and  plaintiff  now  sues  to  recover  the  interest  on 
said  sum  of  $1,176.29,  from  said  15th  March,  1877.  to  said 
15th  June,  1878,  to-wit,  $117.62,  as  a  part  of  his  said  dama- 
ges for  the  breach  of  the  condition  of  said  bond.  And  plain- 
tiff avers,  further,  that  he  was  damaged  by  the  suing  out  of 
said  appeal,  in  this,  to-wit,  in  the  sum  of  $100,  for  attorney's 
fees  incurred  and  paid  in  the  defense  of  said  appeal  in  said 
Supreme  Court.  All  of  which  damages  the  said  Drake  has 
failed  and  refused  to  pay,"  <fec. 

In  the  case  in  which  said  chancery  decree  was  rendered, 
the  bill  was  filed  by  John  H.  Stone  and  others,  as  creditors 
of  William  B.  Drake,  deceased,  against  the  widow,  heirs-at- 
law,  and  distributees  of  said  decedent,  and  against  the  Knick- 
erbocker Life  Insurance  Company  ;  and  sought  to  reach  and 
subject  to  the  satisfaction  of  the  complainants'  debts  the 
amount  due  on  a  policy  of  insurance  for  $10,000,  which  the 
decedent  had  effected  on  his  own  life,  in  the  Knickerbocker 
Life  Insurance  Company,  "for  the  benefit  of  his  wife,  Cath- 
arine G.  Drake,  and  her  .children  by  the  assured."  The 
insurance  company  did  not  deny  its  liability,  and  the  claims 
of  the  creditors  were  compromised  and  paid ;  but  a  contro- 
versy arose  between  the  several  heirs  and  distributees,  as  to 
their  respective  interests  in  the  residue  of  the  fund,  which 
was  $5,881.46.  At  the  time  the  policy  was  effected,  said 
\v'illiam  B.  Drake  had  five  children  living ;  but  only  two  of 
them  survived  him,  one  of  whom  was  said  "William  H.  Drake; 
and  said  William  H.  claimed  that  he  and  his  only  living  sis- 
ter were  entitled  to  the  whole  of  the  fund,  to  the  exclusion  of 
the  personal  representatives  of  those  who  died  before  their 
father.  The  chancellor  held  that  each  one  of  the  children 
was  entitled  to  one-fifth  of  the  fund,  which  was  ordered  to 
be  paid  into  court,  and  he  rendered  a  decree  in  their  favor 
accordingly  ;  James  E.  Webb,  as  the  administrator  of  the 
estate  of  Lucv  Sheppard,  a  deceased  daughter,  being  held 
entitled  to  one-fifth.  The  decree  also  provided  :  "Any  of  the 
parties  adjudged  to  be  beneficiaries  of  the  said  policy  in  the 
Knickerbocker  Insurance  Company,  ilesiriug  to  appeal  from 
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the  decree  rendered  in  this  cause,  may  supersede  the  distri- 
bution of  the  fund  among  such  beneficiaries.,  by  giving  an 
appeal  bond  as  provided  by  law,  in  the  sum  of  $2,000 ;  but 
such  appeal  shall  not  supersede  the  orders  of  this  court 
requiring  the  payment  of  said  fund  into  court,  nor  the  costs, 
nor  the  payment  of  the  amount  decreed  to  the  complainants. 
Such  bond  shall  be  payable  to  the  register  of  this  court,  and 
be  approved  by  him,  and  must  be  conditioned  to  pay  such 
costs  and  damages  as  the  other  parties  to  the  cause  may 
suffer  by  reason  of  such  appeal,  if  the  decree  of  this  court  is 
affirmed."  From  this  decree  William  H.  Drake  appealed, 
and  executed  the  supersedeas  bond  on  which  this  action  is 
founded.  The  chancellor's  decree  was  affirmed  by  this  court 
on  the  15th  Jun6, 1878,  but  the  case  has  never  been  reported. 
The  costs  of  the  appeal  were  afterwards  paid  by  Drake,  and 
the  money  in  the  hands  of  the  register  was  paid  to  Webb,,  as 
directed  by  the  decree ;  and  this  action  was  then  brought  to 
recover  the  damages  specially  claimed,  as  above  stated. 

Under  the  rulings  of  the  court  on  the  pleadings  and  evi- 
dence, and  in  the  charges  given  and  refused,  the  plaintiff  had 
a  verdict  and  judgment  for  $228.50,  the  'aggregate  of  the  two 
items  specially  claimed ;  and  these  several  rulings,  to  which 
exceptions  were  duly  reserved  by  the  defendants,  are  now 
assigned  as  error. 

Thos.  E.  Eoulhac,  for  appellant. 

Jas.  E.  Webb,  contra. 

STONE,  J.— In  Hughes  v.  Hatchett,  55  Ala.  539,  and  in 
Steele  v.  Tutwiler,  at  the  present  term,  we  considered,  to  some 
extent,  the  question  of  the  proper  condition  of  a  supersedeas 
bond  in  cases  of  appeal  falling  within  section  3928  of  the 
Code  of  1876.  The  rules  we  there  declared  were  followed  in 
granting  the  appeal  out  of  which  this  action  grew.  The  con- 
dition of  the  present  bond  is,  to  "  prosecute  the  appeal  to 
effect,  and  pay  such  cost  and  damages  as  the  other  parties 
to  the  cause  may  sustain  by  reason  of  such  appeal,  if  the 
decree  of  said  Chancery  Court  is  affirmed."  The  chancellor 
had  directed  the  amount  and  condition  of  the  appeal  bond, 
as  required  by  the  statute.  The  chancery  decree  appealed 
from,  ordered  the  fund  in  litigation  to  be  placed  in  the  hands 
of  the  register,  and  a  certain  part  of  it  to  be  paid  to  Webb, 
the  plaintiff  in  this  suit.  In  consequence  of  the  appeal  and 
supersedeas,  that  fund  lay  idle  and  unproductive  in  the  hands 
of  the  register,  until  the  decree  of  the  chancellor  was  affirmed 
in  this  court ;  a  delay  of  fifteen  months.     It  was  admitted, 
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on  the  trial  of  this  case,  that  a  reasoDable  attorney's  fee  for 
defending  against  said  appeal  in  this  court  is  one  hundred 
dollars.  The  recovery  in  this  case  is  the  sum  of  the  interest 
which  accrued  on  the  fund  ordered  to  be  paid  to  Webb,  while 
its  payment  was  suspended  by  the  sufjersedeas,  and  the  attor- 
ney's fees  for  defending  against  the  appeal.  It  seems  to  us 
that  these  damages  are  the  direct,  immediate,  proximate 
result  of  the  appeal  and  superseileas,  and  that  they  fall  direct- 
ly within  the  purview  of  the  bond.  These  are  damages 
caused  by  the  appeal,  and  the  decree  of  the  Chancery  Court 
was  affirmed  in  this  court. 

It  is  contended  for  appellant,  that  the  condition  of  the 
supersedeas  bond  required  in  this  case,  and  the  recovery  upon 
it,  are  violative  of  the  statute  which  declares,  that  an  appeal 
lies  to  the  Supreme  Court,  as  matter  of  right,  from  any  final 
judgment  or  decree  of  the  Chancery,  Circuit  or  Probate  Court, 
<$rc.  — Code  of  1876>  §  3916.  The  appellate  jurisdiction  of  this 
court  is  defined  in  article  6,  section  2,  of  the  constitution,  in 
the  following  language  :  "  Except  in  cases  otherwise  directed 
in  the  constitution,  the  Supreme  Court  shall  have  appellate 
jurisdiction  only,  under  such  restrictions  and  regulations, 
not  repugnant  to  this  constitution,  as  may  from  time  to  time 
be  prescribed  by  law."  The  legislature,  then,  may  regulate 
this  right  of  appeal,  and,  to  some  extent,  may  restrict  it. 
One  regulation,  imposed  by  the  legislature,  is,  that  in  all 
appeals  in  civil  causes,  with  exceptions  in  favor  of  certain 
persons  unable  to  give  bonds,  the  appellant  must  give  secur- 
ity for  the  costs  of  appeal. — Code,  §  3950.  Security  for  costs 
does  not  supersede  the  judgment.  Sections  3927  and  3928 
of  the  Code  declare  in  what  manner  supersedeas  of  judgments 
may  be  obtained,  when  appeals  are  taken  to  this  court.  The 
first  of  the  named  sections  provides  for  money  judgments, 
the  collection  of  which  is  suspended  by  the  suf)ersedeas  bond. 
When  the  judgment  is  affirmed,  on  appeal  taken  under  this 
section,  the  law  declares  what  the  judgment  shall  be.  The 
surety,  by  the  judgment  of  this  court,  becomes  bound  with 
the  appellant  for  the  amount  of  the  judgment  the  supersedeas 
bond  suspended.  This  is  within  the  very  letter  of  his  bond, 
which  binds  him  "to  satisfy  such  judgment  as  the  Supreme 
Court  may  render  in  the  premises."  It  also  binds  him  to 
pay  the  statutory  damages  on  affirmance,  and  the  costs  of 
appeal ;  for  these  are  a  part  of  the  judgment  rendered  by 
this  court.  All  these  results  are  provided  for,  by  the  very 
terms  of  the  statute,  which  prescribes  the  measure  of  liabil- 
ity and  recovery. 

When,  however,  the  decree  or  judgment  is  for  something 
other  than  the  payment  of  money,  then  the  bond  provided 
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for  by  section  3927  is  not  in  the  condition  to  meet  the  wants 
of  the  case,  if  a  supersedeas  is  desired.  In  such  cases,  this 
court  can  not  render  a  judgment,  binding  the  surety  to  obey 
or  perform  the  judgment  or  decree,  or  to  pay  any  damages 
on  the  affirmance.  The  judgment  or  decree  furnishes  no 
criterion  or  standard  for  the  imposition  of  damages ;  and 
the  statutes  have  not  authorized  this  court  to  adjudge  dam- 
ages in  such  a  case.  The  most  we  can  do  is  to  affirm,  and 
adjudge  costs  of  appeal ;  the  latter  against  the  appellant  and 
his  surety.  Hence,  in  such  cases,  there  is  a  necessity  that 
the  supersedeas  bond  shall  contain  other  conditions,  varied 
according  to  the  nature  of  the  judgment  or  decree  appealed 
from.  The  judge  or  chancellor  presiding,  or  the  register, 
must  fix  the  amount  and  condition  of  the  appeal  bond  in 
these  cases. — Code,  §  3928.  Both  the  amount  and  the  con- 
dition should  be  adapted  to  the  nature  of  the  decree  or  judg- 
ment appealed  from,  and  the  damages  which  may  result 
from  the  suspension.  The  appellee  should  be  made  secure, 
but  no  unreasonable  terms  should  be  exacted. 

"We  find  nothing  in  the  condition  of  the  present  bond 
which  we  consider  unreasonable.  The  damages  imposed  are 
not  a  tax,  or  clog,  placed  on  the  appellant's  right  of  appeal. 
That  he  could  have  had  without  a  supersedeas  bond,  on  giv- 
ing security  for  costs  of  appeal  Such  security  for  costs 
would  have  imposed  on  his  surety  no  other  liability  than  to 
pay  the  costs  of  appeal,  if  unsuccessful.  This  is  a  mere  reg- 
ulation of  the  right  of  appeal,  for  the  security  of  the  officers 
of  court.  But,  when  an  aggrieved  suitor  desires  to  go  fur- 
ther, and  suspend  the  execution  of  a  judgment  or  decree 
rendered  against  him,  this  is  nut  simply  a  question  of  the 
right  of  appeal.  It  goes  much  beyond  that.  Very  great 
damage  may  result  from  the  appeal  and  the  suspension. 
The  condition  of  a  bond,  entailing  these  consequences,  should 
be  so  adjusted  and  prescribed,  as  to  secure  the  appellee 
against  all  loss  or  damage  that  may  result  proximately  from 
the  appeal  and  supersedeas.  Attorney's  fees  are  proximate 
damages,  cast  on  the  appellee  by  ti'C  appeal,  and  are,  there- 
fore, within  the  condition  of  the  bond.  We  are  not  able  to 
distinguish,  in  principle,  between  this  question  and  the  kin- 
dred one  which  arises  in  suits  on  injunction  and  detinue 
bonds. 

The  case  of  Jenkins  v.  Hay,  28  Md.  547,  was  very  like  this, 
in  every  material  feature.  The  court  said :  "  Under  this 
bond,  the  plaintifi's  are  not  confined  to  the  recovery  of  costs 
in  the  appellate  court,  and  loss  of  interest,  but  may  recover 
for  any  further  loss  or  injury  which  they  can  show  proceeded 
from  the  suspension  of  the  decree,  caused  by  the  filing  of  th^ 
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bond."  On  the  question  of  the  right  to  recover  attorney's 
fees,  see  Ferguson  v.  Baiter,  24  Ala.  402;  Burton  v.  6miV/<,  49 
Ala.  293  ;  Seen/  v.  Greenioood,  21  Ala.  491  ;  MeUalf  v.  Young, 
43  Ala.  ^3  ;  Mills  v.  Long,  58  Ala.  458  ;  Higgins  r.  MannMiL 
62  Ala.  267. 

We  find  no  error  in  the  record,  and  the  jadgment  of  the 
Circnit  Court  is  affirmed. 


Memphis  and   Charleston    Railroad 
Company  v.  Maples. 

Action  by  Boilroad  Company  on  Bond  of  Agent. 

1.  Proof  of  account /rem  book-entries.  —  A.  witDesH,  teRtifying  to  tbe  cor- 
rectncBs  of  nn  ftccnnnt,  may  nid  his  memory  by  consoltiDK  the  entries  in 
books,  viheu  be  himself  mnde  them,  and  bad  knowledge  of  their  correctnesH 
when  he  made  them;  but  he  chu  not  testify  to  the  eorrectness  of  nil  uccoaut, 
lis  made  ont  from  books  in  bis  cnstody  and  possession,  when  he  did  not  him- 
Belf  make  tbe  entries,  and  bns  no  knowledge  of  the  matters  of  accnnot  ex- 
cept as  derived  from  tbe  books. 

2.  Deposition ;  when  motion  to  sitppress  way  or  mvtl  be  made.  —  A  notioo 
to  suppress  a  deposition,  or  a  portion  thereof,  for  defect*  or  causfs  which  may 
be  remedied  on  a  re-ex«u)ination  of  the  witness,  must  Ije  made  bfforethe  trial 
is  beguu;  but  illegal  evidence  may  be  suppressed  and  excluded  at  any  stage 
of  tbe  cause,  when  it  does  not  appear  that  it  conld  be  rendere^l  legal  on  a  re- 
examination of  the  witness. 

3.  Proof  o/"  rtocoKji/.  — An  account  is  not  documentary  evidence,  nor  goT- 
erned  by  tbe  rules  which  appl)'  to  primary  and  secondary  evidence. 

4.  Rules  ami  inslnif.iions  to  rnUrotul  otjents ;  relecaitcy  a.v  efid^nte  on  ques- 
tion of  nt/ent's  diiuull.  —  la  an  action  by  a  n\ilroa<l  coiupany.  again.st  the  sure- 
ties on  a  bond  given  by  one  of  its  depot-ngents,  to  recover  for  an  alleged  de- 
fault of  their  principal  for  money  received  and  tot  accounted  for,  the  in- 
structions givi'ii  by  the  company  to  such  agents,  requiring  them  to  make 
monthly  rept)rt8,  are  not   i"elt;vant  or   competent  evicience   for  tbe    plaintiff, 

•  when  it  does  not  appear  that  the  alleged  default  is  shown  by  tbe  monthly  re- 
ports of  the  agent,  nor  that  he  violated  his  duty  iu  failing  to  make  such  re- 
ports 

5.  Drpo.iiiion  taken  <ie  bene  esse ;  wlien  s»7^prM.<i«/.-- When  the  deposition  of 
a  witness  is  taken,  on  the  statutory  ground  that  tbe  ilefense,  or  a  mnterial 
part  thereof,  depends  exclusively  on  his  testimony  (Code,  ^§  IJOfi^,  .'tt"7."<),  and 
is  offered  in  evidence  on  the  trial  by  the  plaintiff,  it  will  be  suppresaed,  on 
motion,  if  the  witness  is  shown  to  be  alive,  and  to  reside  within  the  county 
where  the  court  is  held. 

(5.  Agent's  ailmis.>iiiins  ;  ndmissUnlitj/  affiinst  p)incip>tl  or  his  sureties. — The 
admission  of  an  agent,  not  made  at  the  time  of  doing  an  act  in  the  exercise 
of  his  anthoritj',  nor  explanatory  of  any  contemporaneous  act  in  the  execotion 
of  his  agency,  is  not  competent  evidence  against  bis  principal,  nor  ai;aiustLiii 
principal's  anreties. 

Appeal  from  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon.  Louis  Wyeth. 
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This  action  was  brought  by  the  appellant,  "  a  body  cor- 
porate under  a  charter  from  the  States  of  Tennessee,  Mis- 
sissippi, and  Alabama,"  against  Moses  Maples  and  Frank  E. 
Gotten  ;  was  commenced  on  the  5th  February,  1872,  and  was 
founded  on  a  penal  bond  executed  by  the  defendants  as  sure- 
ties, together  with  Samuel  E.  Kennamore,  their  principal, 
since  deceased ;  which  bond  was  dated  the  4th  May,  1868, 
and  was  conditioned  for  the  faithful  discharge  by  said  Ken- 
namore, as  the  plaintiff 's  agent  at  Paint  Rock,  of  all  the 
duties  of  his  said  office,  without  detriment  or  loss  to  the 
plaintiff'  by  his  act  or  default.  The  only  breach  of  this  bond, 
assigned  in  the  complaint,  was  the  failure  of  said  Kenna- 
more to  pay  over  to  the  plaintiff  '*  divers  sums  of  money 
which  had  been  collected  by  him,  as  agent  aforesaid,  during 
his  said  term  of  office."  The  defendants  pleaded,  "in  short 
by  consent,"  nil  debent,  and  performance  by  the  said  Kenna- 
more of  all  his  duties  as  such  agent ;  and  also  a  special  plea, 
which  alleged,  in  substance,  that  on  the  13th  January,  1870, 
a  violent  storm  of  wind  and  rain  passed  over  Paint  Rock  in 
Jackson  county,  which  utterly  demolished  the  depot-build- 
ing at  that  station,  and  carried  away  and  destroyed  certain 
goods,  tickets,  &c.,  which  were  in  the  possession  of  said 
Kennamore  as  agent,  and  which  were  charged  to  him  on  the 
plaintiff's  books,  and  the  failure  to  account  for  which  con- 
stituted the  alleged  default  here  sued  for ;  that  the  loss 
thereby  caused  was  unavoidable,  and  resulted  from  a  force 
which  no  human  power  could  control,  and  therefore  the  de- 
fendants were  not  responsible  for  it  or  its  consequences.  On 
each  of  these  pleas  issue  was  joined. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
read  in  evidence  the  bond  on  which  the  suit  was  founded, 
and  then  offered  to  read  the  deposition  of  S.  R.  Cruse,  which 
had  been  taken  on  interrogatories  and  cross-interrogatories. 
Said  Cruse  was  the  plaintiff's  secretary  and  treasurer,  and  . 
resided  at  Memphis ;  and  he  testified  that  S.  A.  Kennamore 
was  the  plaintiff's  depot-agent  at  Paint  Rock  station  in 
Jackson  county,  from  February,  1h66,  until  February,  1870. 
The  4th  and  5th  direct  interrogatories  to  this  witness,  and 
his  answers  thereto,  were  as  follows  :  Int.  4.  "  State,  also, 
how  his  account"  [said  Kennamore'sJ  "in  that  employment 
stood,  and  yet  stands  with  said  plaintiff;  whether  the  plain- 
tiff was  indebted  to  him,  or  he  indebted  to  the  company  ; 
and  how  that  account  now  stands  ;  and  what  balance,  if  any, 
exists  against  said  Kennamore ;  and  if  so,  how  much,  and 
when  due,  and  on  what  consideration  is  it  due,  and  for  what." 
Ansiver.  "  S.  E,  Kennamore  died  indebted  to  the  Memphis 
and   Charleston  Railroad  Company,   of  which   he  was  the 
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agent  at  Paint  Rock,  Alabama ;  and  after  all  credits  were 
given  him  on  account  that  were  right  and  proper,  his  account 
shows  him  to  be  indebted  to  the  said  company  in  the  sum 
of  $97.68  ;  and  said  balance  is  the  diflference  between  the 
cash  received  by  him.  for  said  company,  and  the  amount 
paid  over  by  him,  including  a  claim  (175)  for  stock  killed, 
which  the  company  has  allowed  him  in  the  account."  IiiL 
6.  "Can  you  give  a  statement  of  the  account,  as  it  stands 
between  them  ?  If  so,  make  the  same  a  part  of  your  depo- 
sition, and  let  it  be  certified  by  the  commissioner,"  &c.  An- 
stver.  "  The  account  is  herewith  filed."  The  account  ap- 
pended to  the  deposition  of  the  witness  commences  on  the 
28th  February,  1866,  and  closes  on  the  28th  February,  1870; 
and  the  entries  con.sist  of  debits  for  "freights"  and  "passage," 
and  credits  for  cash  received,  almost  every  day  during  that 
period.  In  answer  to  cross-interrogatories,  the  witness 
stated,  also,  "  I  am  the  secretary  and  treasurer  of  the  said 
railroad  company,  and  am  the  custodian  of  all  books  per- 
taining to  the  office  of  secretary  and  treasurer  ; "  "I am  able 
to  state  the  account  from  the  books  of  the  company  ; "  "All 
the  information  I  have  as  to  his  indebtedness,  and  the  mode 
of  ascertaining  it,  I  have  given  above ;"  "'I  receive  and  dis- 
burse the  cash  receipts  of  said  company; "  "  I  cannot,  ex- 
clusively from  memory,  and  without  reference  to  said  books, 
give  the  state  of  the  account  between  plaintiff  aud  said  Ken- 
namore."  At  the  time  of  filing  cross-mterrogatories  to  this 
witness,  the  defendants  also  filed  the  following  objections  to 
the  4th  and  5th  direct  interrogatories :  "  Defendants  ob- 
ject and  except  to  so  much  of  the  4th  interrogatory  by  plain- 
tiff as  begins  '  hoiv  that  account  standi,'  and  euding,  '  if  so, 
hoiv  much,'  &c. ;  and  to  any  answer  thereto,  as  may  be  taken 
or  transcribed  from  any  book  or  books  of  piaintiff — 1st,  be- 
cause said  evidence  is  secondary,  and  there  is,  or  was,  origi- 
nal evidence  of  said  transaction  ;  2d,  because  no  predicate 
has  been  laid  for  the  introduction  of  secondary  evidence. 
Defendants  take  and  insist  upon  like  specific  objections  to 
the  5th  interrogatory,  and  assign  said  objections  thereto." 
When  the  plaintiff  offered  the  deposition  in  evidence  on 
the  trial,  as  the  bill  of  exceptions  states,  "  the  defendants 
urged  the  specific  objections  stated  with  their  cross-inter- 
rogatories ;  which  objections  were  severally  sustained  by 
the  court,  and  the  plaintiff  thereupon,  to  each  ruling,  duly 
excepted.  The  defendants  then,  orally,  and  for  the  first 
time  (other  than  said  written  objections)  objected  to  the 
whole  of  said  witness'  answers  to  the  direct  interrogatories 
numbered  4,  5.  and  6.  To  the  allowance  of  this  objection  at 
this  stage  of  the  cause,  and  to  the  objection  itself,  the  plain- 
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tiff  objected;  but  the  court  overruled  plaintiff's  objections, 
and  sustained  the  defendants'  said  objections ;  to  which 
rulings,  severally,  the  plaintiff  excepted.  Afterwards,  during 
the  progress  of  the  trial,  the  court  altered  its  ruling  in  this 
regard,  and  instructed  the  jury  that,  if  they  determined  from 
all  the  evidence  that  the  said  account*  was  the  original  ac- 
count of  said  S.  E.  Kennamore  with  the  plaintiff,  then  they 
must  not  exclude  said  testimony  from  their  consideration;  and 
if  they  determined  that  said  account  was  not  the  original, 
but  a  copy,  they  must  exclude  all  that  said  witness  stated  in 
his  answers  to  the  4th,  5th,  and  6th  interrogatories,  in  re- 
gard to  that  account,  and  statements  he  makes  based  on  said 
account,  or  in  reference  to  it.  The  court  further  instructed 
the  jury  at  the  same  time,  in  this  connection,  that  the  best 
evidence  of  the  account  was  the  original  account  between 
the  plaintiff  and  said  Kennamore,  and  unless  the  plaintiff 
proved  the  loss  or  destruction  of  such  original,  neither  the 
statements  of  the  witness,  nor  a  copy  of  the  account,  could 
be  considered  by  them  against  the  defendants'  objections. 
To  all  which  action  of  the  court,  and  to  each  of  said  instruc- 
tions separately,  the  plaintiff  duly  excepted." 

The  plaintiff  then  offered  to  read  to  the  jury  a  written  ad- 
mission by  the  defendants,  made  before  the  trial  was  entered 
upon,  ''  subject  to  all  legal  exceptions,"  "  as  to  what  plaintiff 
would  prove  by  said  Cruse,  in  addition  to  liis  deposition," 
as  follows  ;  "  Plaintiff  expects  to  prove,  by  said  S.  R.  (Jruse, 
that  the  freight  charge  due  upon  balance  of  freight  on  liand  Jan- 
uary 1st,  1870,  and,  the  amount  of  freight  charge  due  on  freight 
received  and  undelivered,  hetiveen  January  Tst  and  January 
nth,  1870,  did  not  amount  to  the  balance  due  by  said  Kenna- 
more in  the  account  made  a  part  of  the  deposition  of  said  Cruse; 
and  further,  that  the  agents  are  never  charged  with  the 
tickets  received  by  them,  except  those  which  are  actually 
sold,  and  report^  by  the  agent  as  sold ;  and  that  in  this 
case  no  tickets  are  charged,  except  those  reported  by  said 
Kennamore  as  having  been  sold  by  him  ;  also,  that  the  de- 
fault sued  for  in  this  action  was  not  occasioned  by  the  storm 
in  Jauuarj'-,  1870."  The  defendants  admitted,  "  that  said 
Cruse,  if  his  deposition  was  taken,  would  make  the  state- 
ments herein  contained;"  but,  when  the  admission  was 
offered  in  evidence  by  the  plaintiff,  they  objected  to  the  ital- 
icized portion,  but  without  specifying  any  particular  ground 
of  objection ;  which  objection  the  court  sustained,  and  the 
plaintiff  excepted. 

"  The  plaintiff  next  introduced  John  Snodgrass  as  a  wit- 
ness, who  was  the  plaintiff's  depot-agent  at  Scottsboro,  in 
Jackson  county,  from  1863  up  to  the  present  time;  and  pro- 
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posed  to  prove  by  him  tlie  iustractions  received,  sod  the 
duties  required  by  plaintiflf  of  its  depot-agents,  in  the  years 
1869  and  1870,  and  the  custom  of  plaintiff  to  require  said 
agents  to  report  to  the  general  oflSce  at  Memphis,  Tennessee, 
monthly,  the  cash  received  by  them,  tickets  on  hand  nnsold, 
and  freight  .  n  hand  on  which  the  charges  had  not  been  paid  ; 
and  that  the  depot-agents  were  required  to  make  monthly 
reports — 1st,  to  tlie  general  freight-agent,  the  freight  unde- 
livered, and  the  freight  charges  due  and  uncollected  ;  2d,  to 
the  general  ticket-agent,  the  number  of  tickets  on  hand  un- 
sold ;  3d,  to  the  treasurer  and  secretary,  the  cash  received 
and  on  hand  ;  and  that  the  treasurer  and  secretary  only 
charges  the  depot-agents,  upon  his  books,  with  cjvsh  received 
by  agents.  Witness  stated,  that  his  knowledge  of  these  in- 
structions, duties,  and  customs,  was  derived  from  the  general 
printed  orders  of  the  company,  issued  at  that  time,  and  ad- 
dressed to  the  depot-agents  generally ;  and  that  they  were 
also  printed  on  the  stationery  furnished  by  the  company  to 
its  depot-agents,  upon  which  they  were  required  to  make  re- 
ports, and  upon  which  the  said  agents  made  their  said 
monthly  reports;  and  that  he  only  knew  these  instructions 
and  customs  from  said  printed  regulations  which  came  to 
his  own  office,  except  that  he  once  assisted  tlie  agent  at 
Woodville  in  said  county  in  making  out  his  reports,  and  he 
had  the  same  instructions  and  printi^d  regulations.  To  all 
of  this  proposed  testimony  by  said  Snodgrass,  the  defend- 
ants objected,  and  the  court  .sustained  their  objections,  so 
far  as  related  to  the  testimony  tending  to  prove  the  custom, 
regulations,  and- iu.structions  of  the  plaintiff,  but  allowed  it 
to  go  to  the  jury  as  evidence  of  the  dealings  of  plaintiff  with 
said  witness,  and  in  one  instance  with  the  agent  at  Wood- 
ville ;  and  the  plaintiff  excepted.  The  plaintiff  next  proved, 
by  said  Snodgrass,  that  he  had  none  of  said  printed  instruc- 
tions and  regulations,  but  had  some  issued  since  that  time, 
which  were  the  same  in  all  respects,  except  possibly  in  the 
matter  of  form,  with  those  in  use  in  1809-70;  and  plaintiff 
offered  to  introduce  in  evidence  the  following  printed  regu- 
lations and  instructions  to  depot-agents."  (These  instruc- 
tions are  dated,  respectively,  January  1st,  and  March  IG, 
1866,  and  relate  to  the  various  duties  required  of  depot- 
agents.)  "  The  defendants  did  not  object  to  this  evidence  ; 
but  the  court  stated,  that  the  court  would  charge  the  jury 
they  could  not  consider  it  as  tending  to  estabh.sli  any  cus- 
tom or  regulation  of  the  plaintiff*,  or  requirement  or  instruc- 
tion by  plaintiff  to  its  depot-agents ;  to  which  statement  of 
the  court,  and  to  the  charge  as  proposed,  and  as  actually 
afterwards  given,  the  plaintiff  duly  excepted." 
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The  defendants  had  taken  the  deposition  of  George  W. 
Kennamore,  on  the  ground  that  "  a  material  part  of  the  de- 
fense depends  exclusively  on  the  testimony  of  said  witness," 
but  they  did  not  offer  it  in  evidence  on  the  trial ;  and  the 
plaintiff  having  offered  it  in  evidence,  the  defendants  ob- 
jected to  its  admission,  "on  the  ground  that  said  witness 
lived  in  said  Jackson  county,  within  one  hundred  miles  of 
the  court-house  ;  which  objection  was  sustained  by  the  court, 
and  the  plaintiff  duly  excepted."  The  plaintiff  haviug  here 
rested  its  case,  the  defendants  introduced  a  witness  who 
stated,  "  that  he  was  familiar  with  the  handwriting  of  said 
S.  E.  Kennamore,  deceased,  and  that,  in  his  opinion,  the  ac- 
count exhibited  with  the  deposition  of  said  S.  R.  Cruse  was 
not  the  handwriting  of  said  S.  E.  Kennamore."  •  Plaintiff 
then  offered  to  prove  by  said  witness,  on  cross-examination, 
"  that  said  George  W.  Kennamore  was  the  agent  of  said  S. 
E.  Kennamore,  and  conducted  for  him  his  said  business  as 
depot-agent ;  and  that  said  George  W.  Kennamore  had  ad- 
mitted to  witness,  shortly  after  said-  storm  (about  the  7th 
January,  1870),  and  while  he  was  thus  acting  as  clerk  and 
business  manager  of  said  depot-agency  for  said  S.  E.  Ken- 
namore, that  there  was  a  package  of  money  ($i7.50)  which 
belonged  to  the  plaintiff,  sealed  up,  and  put  in  the  express- 
book  the  morning  of  the  storm,  to  be  sent  to  the  plaintiff's 
secretary  and  treasurer,  but  which  was  blown  away  by  the 
storm,  and  was  afterwards  found,  and  delivered  to  said 
George  W.  Kennamore,  as  such  clerk  and  business  manager 
for  said  S.  E.  Kennamore,  and  that  he  converted  it  to  his 
use,  and  never  accounted  to  plaintiff  for  it."  The  defend- 
ants objected  to  this  testimony  as  proposed,  "  because  it 
failed  to  connect  S.  E.  Kennamore  with  it,  and  because  it 
was  hearsay,  and  because  said  George  W.  Kennamore  was 
alive."  The  court  sustained  the  objection,  and  excluded  the 
evidence  ;  to  which  ruling,  also,  the  plaintiff  excepted. 

The  several  rulings  of  tue  court  on  t!ie  evidence,  to  which 
exceptions  were  reserved  as  above  stated,  with  the  charges 
to  the  jury,  and  the  refusal  of  several  charges  asked,  which 
require  no  special  notiee,  are  now  assigned  as  error. 

Beirne,  Humes  &  Gordon,  for  appellant. 

STONE,  J. — The  testimony  of  the  witness.  Cruse,  if  he 
had  knowledge  of  the  matters  whereof  he  spoke,  was  very 
inartificially  taken.  All  he  attests  in  reference  to  the  account 
of  Kennamore  with  the  railroad,  both  debit  and  credit,  he 
derives  from  the  books  in  his  office,  as  he  himself  testifies. 
When  asked  if  he,  from  his  memory,  and  without  reference 
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to  his  bo  >k8,  could  give  the  state  of  account  between  the 
railroad  company  and  Keunamore,  its  agent,  he  answered, 
that  he  could  not.  If  he  had  shown  that  he  himself  ha<l 
made  the  entries  in  the  books,  and  had  knowledge  of  their 
correctness  when  he  made  them,  or  had  shown  auy  thing 
equivalent  to  that,  then  he  might  have  consulted  the  books, 
as  aids  to  his  memory,  and  could  have  testified  to  the  cor- 
rectness of  the  account. — 1  Greenleaf 's  Ev.  §  436 ;  Hudson  r. 
The  State,  01  Ala.  334.  He  gives  no  such  testimony,  and 
says  nothing  tending  to  show  he  ever  had  any  personal 
knowledge  that  the  items  composing  the  account  were  cor- 
rect. If  the  account  was  made  np  of  Kennamore's  report  as 
agent,  or  if  it  was  based  on  his  report,  the  witness  fails  to 
show  it.  The  testimony  does  not  tend,  in  the  slightest  de- 
gree, to  show  that  the  account  appended  to  Cruse's  deposi- 
tion was  made  out  by  Kennamore,  or  his  assistant,  but,  as 
we  understand  the  evidence,  it  is  nothing  more  than  a  copy 
of  the  book  kept  in  the  railroad  company's  office,  without 
any  legal  proof  that  the  book  itself  showed  the  correct  state 
of  the  account.  Nothing  testified  to  by  Cruise,  or  offered 
to  be  proved  by  him,  touching  the  state  of  the  account,  was 
legal  evidence. —  Godbold  v.  Blair,  27  Ala.  592.  As  expressed, 
it  appears  all  to  have  been  derived  from  the  books. 

2.  The  testimony  being  hearsay,  and  substantiall}'  illegal, 
the  court  did  not  err  in  excluding  it  at  any  stage  of  the  trial. 
There  is  nothing  in  the  record  to  show  that,  upon  a  re- 
examination, Cruse  could  have  given  any  legal  testimony, 
tending  to  prove  the  correctness  of  the  account ;  for  it  does 
not  appear  that  he  had  any  personal  knowledge  of  the  trans- 
action. This,  we  understand  to  be  the  reason  of  the  rule, 
which  requires  that  motions  to  suppress  testimony,  for  de- 
fects that  can  be  remedied  on  a  re-examination,  must  be 
made  before  the  trial  is  entered  upon. — MvCreary  v.  Turk, 
29  Ala.  244 ;  Grey  v.  Mobile  Trade  Co.,  55  Ala.  387.  The  tes- 
timony, as  we  said,  being  substantially  illegal,  the  court  com- 
mitted no  reversible  error  in  excluding  it,  no  matter  how 
moved  for  or  granted.— 1  Brick.  Dig.  809,  §  85  ;  Ih.  810,  §  93 ; 
76  887,  ^§  1189,  1190,1197. 

3.  Much  is  said  in  the  record  about  the  original  account, 
and  a  copy  of  it.  We  confess  we  do  not  perceive  the  perti- 
nence or  bearing  of  this.  The  account  is  ppt  documentary 
evidence,  to  which  the  rules  of  primary  and  secondary  evi- 
dence are  adapted.  The  account,  as  shown,  is  in  no  sense  a 
document,  which  the  law  pronounces  the  highest  evidence  of 
its  contents,  and  which,  when  the  foundation  of  a  claim, 
must  be  produced,  or  its  absence  accounted  for.  Hence,  we 
pass  by,  as  immaterial,  all  that  is  said  in  the  various  rulings 
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on  this  question,  as  harmless  in  their  effect,  whether  the  rul- 
ings  were  abstractly  right  or  not.  They  neither  did  nor  could 
do  the  appellant  any  injury. 

4.  Neither  is  it  necessary  we  should  criticise  the  court's 
rulings,  on  the  subject  of  rules  or  instructions  given  to  depot- 
agents,  requiring  monthly  reports.  Unless  there  was  some 
evidence,  which  there  is  not,  tending  to  show  that  Kenna- 
more  had  made  reports,  and  had  therein  charged  himself,  or 
that  he  had  violated  his  duty  in  not  making  such  reports,  the 
proof  that  such  instructions  were  given,  or  that  it  was  the 
custom  of  the  railroad  company  to  so  instruct  its  agents, 
could  lead  to  no  practical  result  whatever.  The  fundamental 
fault  in  the  plaintiff's  case,  lies  in  the  entire  absence  of  facts, 
testified  to  as  fads,  proving,  or  tending  to  prove,  that  Kenn'a- 
more  had,  as  agent,  received  moneys  which  he  had  not 
accounted  for.  He  may  have  been  in  default.  The  plaintiff 
did  not  prove  it.  Had  the  testimony,  tending  to  prove 
instructions  to  agents  to  make  monthly  reports,  been  offered 
in  legal  form,  accompanied  by  other  proof,  proposed  to  be 
made,  that  the  account  was  made  up  from  those  reports,  and 
in  accordance  with  them,  then  the  testimony  might  have 
been  legal.— 1  Brick.  Dig.  809,  §§  83,  84.  By  itself,  it  did 
not  tend  to  elucidate  any  question  in  issue. — State  v.  Wis-' 
dom,  8  Por.  511 ;  Governor  v.  Campbell,  17  Ala.  566;  diagee  v. 
Billingslea,  3  Ala.  679 ;  1  Brick.  Dig.  809,  §  81 ;  Thompson  v. 
Brake,  32  Ala.  99. 

5.  The  record  brings  to  view  one  small  item  of  alleged  in- 
debtedness from.  Kennaraore,  the  depot-agent,  to  the  rail- 
road company.  That  item  is  the  $17.50,  soaghtto  be  proved 
by  the  witness  Geo.  W.  Kennamore,  and^  by  his  admissions. 
First,  of  his  deposition  :  Tiiat  had  been  taken  by  the  de- 
fendants, pending  the  suit,  on  an  affidavit  made  by  Maples, 
that  his  testimony  was  material  for  the  defense,  and  that  a 
material  part  of  the  defense  depended  exclusively  on  the 
testimony  of  said  witness. — Code  of  1876,  §  3069,  subd.  5. 
See,  also,  section  3078,  which  declares  that,  "  when  the  de- 
position of  a  witness  is  taken  for  any  other  cause  than  be- 
ing a  female,  the  deposition  can  not  be  used,  if  it  appear  at 
the  trial  that  the  cause  for  which  it  was  taken  does  not  ex- 
ist ;  unless  such  witness  is  dead,  insane,  or  resides  more  than 
one  hundred  miles  from  the  place  of  trial."  We  consider 
that  this  statute  reaches  this  case.  The  cause  for  which  this 
deposition  was  allowed  and  taken,  was  the  danger  of  the  loss 
of  this  witness'  testimony  by  his  death,  removal  beyond  the 
jurisdiction  of  the  court,  &c.  He  was  alive,  a  resident  of 
the  count}',  and  within  less  than  one  hundred  miles  of  the 
court  where  the  trial  was  had. — Mobile  Life  Ins.  Co.  v.  Walker, 
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58  Ala.  290 ;  Henry  v.   Northern   Bank  of  Alabama,  at  the 
present  term.     The  court  did  not  err  in  refusing  to  allow  the 
deposition  to  be  read. 

6.  Conceding  that  Geo.  W.  Kennamore  was,  or  had  been, 
the  agent  of  his  brother,  the  depot-ag'int,  the  admission 
sought  to  be  proved,  as  having  been  made  by  him,  is  not 
brought  within  any  rule  that  allows  it  to  be  proved  as  evi- 
dence against  his  principal,  or  the  sureties  of  his  principal 
The  admission  was  not  made  at  the  time  of  doing  an  act  in 
execution  of  his  authority  as  agent,  and  was  not  explana- 
tory of  any  contemporaneous  act,  made  while  in  the  execu- 
tion of  his  agency,  and  thus  constituting  a  part  of  the  act. 
1  Brick.  Dig.  63,  §§  159,  160,  162,  164 ;  Bhodes  y.  Lotary,  54 
Ala.  4 ;  Baldwin  v.  Anhby,  lb.  83.  The  admission  sought  to 
be  proved  in  this  case,  is  not  even  shown  to  have  been  made 
during  the  lifetime  of  the  principal,  and  there  is  an  entire 
absence  of  fact  and  circumstance,  tending  to  show  any  act 
of  agency  was  being  done,  which  it  could  explain,  or  shed 
any  light  on. 

We  find  no  error  in  the  record  prejudicial  to  appellant, 
and  the  judgment  of  the  Circuit  Court  is  affirmed. 


Pickett,  adm'r,  v.  Hobdy,  adm'r. 

Adion  on  Promissory  Note,  by  Payee's  Administrator  againH 
Maker's  Administraior. 

1.  Limitation  of  <icUon;  suspension  of  sUUute  in  case  of  deti/A.— Under  the 
pre«eut  stetute  of '  limitations  (Eev.  Code,  §  2918;  Code  of  1876,  §  3214),  with- 
oQt  regard  to  the  accrual  of  the  cause  of  action,  or  the  time  of  granting  ad- 
tuiuistration,  the  running  of  the  statute  cannot  be  suspended  for  •  longer 
period  than  six  months  from  the  death  of  a  testator  or  intectate. 

Appeal  from  the  Circuit  Court  of  Pika 

Tried  before  the  Hon.  J.  McCaleb  Wiley, 

This  case  was  decided  at  the  June  term,  1874,  but  has 
never  been  reported.  None  of  the  papers  have  come  to  the 
hands  of  the  present  reporter,  except  an  official  copy  of  the 
opinion,  which  is  here  published  by  the  order  of  the  court 

Parks  &  Hubbabd,  for  appellant 

J.  K  Williams,  contra. 

(39) 
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BRICKELL,  J.— The  action  was  commenced  on  the  28th 
March,  1872,  and  was  founded  on  a  promissory  note  made 
by  the  defendant's  intestate  in  his  life-time,  falling  due  Jan- 
uary 1st,  1861.  The  plea  was  the  statute  of  limitations  of 
six  years.  On  the  trial,  the  evidence  was,  that  the  plaintiff's 
intestate  died  in  March,  1863 ;  that  administration  on  his 
estate  was  committed  to  the  plaintiff,  by  the  Court  of  Pro- 
bate of  Pike  county,  in  May,  1863  ;  and  that  on  8th  May, 
1871,  the  plaintiff  not  having  resigned,  nor  been  removed 
from  the  administration  granted  him  in  1863,  he  obtained 
new  letters  of  administration  from  the  Court  of  Probate.  The 
court  charged  the  jury,  if  these  facts  were  believed,  the 
plaintiff  could  not  recover ;  and  this  charge,  to  which  an 
exception  was  reserved,  is  here  assigned  as  error. 

Prior  to  the  Code,  there  were  several  decisions  of  this 
court,  declaring  that  the  statute  of  limitations  did  not  run, 
until  there  was  some  one  entitled  to  sue,  and  some  one  lia- 
ble to  be  sued.— e/o/msow  v.  Wreiin,  3  Stew.  i72;  Bohannon  v. 
Chapman,  17  Ala.  696 ;  Hopper  v.  Steele,  18  Ala.  828  ;  Law- 
son  V.  Lay,  24  Ala.  184  ;  Wyatt  v.  Bamho,  29  Ala.  510.  When 
a  cause  of  action  had  not  accrued  at  the  death  of  a  per- 
son in  whom,  when  it  did  accrue,  it  would  reside,  under 
this  construction,  the  statute  of  limitations  did  not  com- 
mence running  until  the  appointment  and  qualification  of  a 
personal  representative  capable  of  suing.  The  practical 
operation  of  this  principle  was,  to  induce  much  speculative 
litigation,  which  the  lapse  of  time  should  have  silenced,  and, 
in  the  particular  case,  to  let  in  all  the  mischief  the  statute  of 
limitations  was  intended  to  avoid.  * 

Pursuing  a  construction  given  the  English  statute  at  an 
early  day,  this  court  held,  that  if  a  cause  of  action,  which 
had  accrued,  was  not  barred  at  the  death  of  the  testator  or 
intestate,  twelve  months  from  his  death  should  be  allowed 
his  personal  representative  to  commence  suit,  although,  oth- 
erwise the  bar  of  the  statute  would  attac!.— 6^riV^  v.  Jones, 
1  Stew.  254 ;  3IcNeiU  v.  McNeill,  35  Ala.  90.  To  render  the 
statute  practically,  as  well  as  theoretically,  a  statute  of  re- 
pose, the  Code  provides  that  the  time  between  the  death  of 
a  person  and  the  grant  of  letters  testamentary,  or  of  admin- 
istration, not  exceeding  six  months,  is  not  to  be  taken  as  any 
]iart  of  the  time  limited  for  the  commencement  of  actions'by 
or  against  his  executors  or  administrators.— R.  C.  §2918. 
Whether  the  cause  of  action  had  or  had  not  accrued  in  the 
life  of  the  decedent,  and  whether  the  statute  had  or  had  not 
commenced  running,  and  without  regard  to  when  the  ad- 
ministration is  granted,  for  no  longer  period  than  six  months 
can  the  operation  of  the  statute  be  delayed.  If  administra- 
VoL.  iXLH. 
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tion  is  granted  during  that  period,  the  bar  of  the  statute  at- 
taches from  the  grant.  It  is  not,  therefore,  material  to  in- 
quire, when  the  plaintiff 's  rigbt  of  suit  attached— whether 
on  the  grant  of  administration  in  1863,  or  on  the  grant  in 
1871 :  whether  on  the  one  or  the  other,  the  statute  had  per- 
fected a  bar  when  the  suit  was  commenced ;  and  the  court, 
on  the  undisputed  facts,  proporly  charged  the  jury  the  de- 
fendant was  entitled  to  a  verdict 
The  judgment  is  affirmed. 


Mayor  &  Aldermen  of  Wetumpka  v. 
Wetumpka  Wharf  Company^. 

BUI  in  Equity  by  Holders  of  Municipal  Bondsy  to  avbjed^  Taxes 
and  Revenues  to  Paymerd.  t 

1.  Judicial  notice  of  charier  of  muntcipal  corporation.  —The  charter  of  a  mani- 
cipal  corporation,  and  special  Rtatntes  conferring  on  it  additional  powers  for 
special  purposes,  are  public  statutes,  of  which  the  courts  will  take  judicial 
notice ;  and  all  persons  dealing  with  the  corporation  must,  at  their  peril,  take 
notice  of  the  capacity  to  contract,  its  limitations  and  restrictions,  thereby  con- 
ferred ou  the  corporution. 

2.  Municipal  coi-pomtion ;  power  to  borrow  money,  to  istut  negotiable  paper, 
and  to  aid  pricale  corporationn. —lu  the  absence  of  an  express  grant  of  power,  a 
municipal  corporation  can  neither  borrow  money,  nor  issue  negotiable  paper, 
nor  become  a  party  to  such  paper,  nor  become  a  stockholder  in  a  private  rtor- 
poratioQ,  nor  incur  debts  in  aid  of  such  private  corporation  ;  but,  under  the 
constitution  of  1819,  there  was  no  inhibition  against  the  grant  by  the  Qoneral 
Assembly  of  express  power  to  such  corp<Hntion  to  incur  debts,  or  to  borrow 
money,  or  to  isNue  negotiable  securities,  to  be  paid  by  municipal  tax<itiou,  ia 
aid  ot  works  of  iaternal  improvements. 

3.  i^ty  of  IVelumjjlca;  powers  of  corporation  wider  orujinnl  charter.— Th« 
original  charter,  or  ara  incorporating  the  city  of  Wetumpka  (Seas.  Acta  ISSH-i', 
pp.  44-51),  conferred  upon  that  corporation  only  the  governmental  power* 
nshally  conferred  upon  municipal  corporations  at  that  time  for  the  purposes 
of  local  government  ;  and  these  did  not  include  any  powers  for  the  enconrage- 
ment  of  private  gain,  trading,  speculation,  or  pecuniary  profit,  except  as  those 
objects  might  be  indirectly  promoted  by  a  prudent  exercise  of  the  powers  of 
local  government. 

4  Same;  under  ftpecial  acts  of  1848  and  1850,  in  aid  of  works  of  internal  im- 
provenwUs.—The  act  approved  Februarj'  29. 184S  (Sess.  Acts  1847-8.  pp.  223-ri). 
authorized  the  corporate  authorities  of  the  city  of  Wetumpka  to  issue  its 
bonds,  not  exceeding  $50,000  at  any  one  time,  and  to  appropnate  the  money 
arising  from  their  sale  to  securing  the  right  of  way,  and  constructing  ft  canal, 
around  the  lower  end  of  the  shoals  of  the  Coosa  river ;  and  the  amendaUny 
act  approved  February  1st,  1860  (Sess.  Acts  1849-50,  p.  348),  extendeti  the 
amount  to  $100,000,  and  authorized  the  money  to  be  appropriated,  under  the 
supervision  of  the  mayor  and  aldermen,  "for  any  pnqxwe  of  internal  im- 
provement for  the  benetit  of  the  citizens  of  Wetumpka."  In  the  case  of  .W»iyor 
and  Aldermen  of  Welumpha  v.  Winter  (29  Ala.  (>5l ),  this  court  decided  that  the 
said  act  of  18o0  authorized  the  city  to  subscribe  for  stock  in  the  Tallaasee 
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Branch  of  the  Central  Plank-Road  Company  ;  and  the  court  now  adheres  to 
that  decision,  so  far  as  it  affects  the  questions  involved  in  the  present  case. 

5.  Same;  limitations  and  7'€st)ictions  on  this  power.  -The  said  act  of  1848,  by 
its  1st  section,  expressly  declared:  '-No  bond  shall  be  issued,  but  upon  an 
entire  concurrence  of  the  board  of  mayor  and  aldermen,  upon  a  full  attend- 
ance of  all  the  members  of  the  board,  and  when  there  is  no  vac-ancy  ;  which 
shall  be  made  manifest  only  by  an  entry  of  the  order  for  issuing  being  made 
on  the  minutes  of  the  board,  and  signed  by  each  member  thereof  ;  nor  shall 
any  contract  amounting  to  one  hundred  dollars,  made  under  any  of  the  pro- 
visions of  this  act,  be  valid,  which  is  not  made  under  all  the  restrictions  in 
this  section  recited."  These  limitations  and  restrictions  were  not  relaxed,  nor 
in  any  manner  modified,  by  the  subsequent  act  of  1850  ;  and  they  are  appli- 
cable to  all  bonds  issued  under  that  act. 

6.  Same;  when  purchaser  is  chargeable  with  notice  of  snch  restrictions. — A  pur- 
chaser of  a  bond  issued  under  the  said  act  of  1850,  and  reciting  on  its  face 
that  it  was  so  issued,  is  chargeable  with  notice  of  these  restrictions  and  con- 
ditions, and  can  not  claim  protection  as  an  innocent  holder,  although  the 
bond  also  recites  that  it  was  issued  in  conformity  with  the  statute. 

7.  Assignment  of  judgment. — The  assignee  of  a  judgment  succeeds  only  to 
the  rights  of  his  assignor,  and  can  not  claim  protection  against  equities  which 
were  binding  on  his  assignor. 

8.  Negotiable  paper ;  rights  of  holder,  and  burden  of  proof.— The  doctrine  has 
been  long  settled  in  this  court,  as  to  negotiable  paper,  that  when  Iraud  or 
illegality  in  putting  it  in  circulation  is  shown,  or  any  defense  addresssd  to  its 
consideration,  the  onus  is  cast  on  the  holder  to  prove  that  he  acquired  it  in 
good  faith,  before  maturity,  upon  a  valuable  consideration,  and  in  the  usual 
course  of  business. 

9.  Conclusiveness  of  judgment.— A  judgment  against  a  municipal  corpora- 
tion, on  a  bond  issued  under  authority  conferred  by  a  special  statute,  is  con- 
clusive on  the  corporation,  as  to  the  validity  of  the  bond,  arid  as  to  all  de- 
fenses which  might  have  been  urged  against  it  at  law  ;  but,  when  the  owner 
of  the  judgment  files  a  bill  in  equity  against  the  corporation,  to  enforce  a 
Btatiitorj'  trust,  by  which  the  property  and  revenues  of  the  corporation  were 
pledged  and  appropriated  to  the  payment  of  the  bonds  to  be  issued  under  the 
authority  of  the  statute,  the  corponxtion  is  not  precluded  by  the  judgment 
from  showing  that  the  bond  was  in  fact  issued  in  violation  of  the  conditions, 
limitations,  and  restrictions  imposed  by  the  statute. 

Appeal  from  the  Chancery  Court  at  Wetumpka. 

Heard  before  the  Hon.  Chaeles  Turner. 

The  original  bill  in  this  case  was  filed"  on  the  29th  Octo- 
ber, 1870,  by  the  Wetumpka  Wharf  Company,  a  domestic 
corporation,  having  its  principal  place  of  business  at  We- 
tumpka, against  the  municipal  authorities  of  the  city  of 
Wetumpka ;  and  sought  to  subject  to  the  satisfaction  of  a 
judgment,  which  one  Howell  Rose  had  recovered  against  the 
city  on  the  15th  October,  1855,  and  which  he  transferred  to 
the  complainant  on  the  27th  October,  1857,  certain  real  es- 
tate belonging  to  the  city,  with  its  rents,  income,  and  profits, 
and  to  sequester  and  appropriate  the  city  taxes  for  the  same 
purposes.  The  judgment,  a  copy  of  which  was  made  an  ex- 
hibit to  the  bill,  was  rendered  in  an  action  on  a  bond,  which, 
as  set  out  in  the  complaint,  was  in  these  words : 

"  State  of  Aiabama,  \    In  virtue  of  an  act  of  the  legislature 

Coosa  County,      j  of  Alabama,  passed  on  the  29th  day 

of  February,  1848,  authorizing  the  mayor  and  aldermen  of 

Vol.  lxiii. 
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the  city  of  Wetumpka  to  issue  bonds  under  the  corporate 
seal  of  said  city  ;  and  in  virtue  of  an  act  of  the  General  As- 
sembly of  said  State  of  Alabama,  passed  on  the  Ist  day  of 
February,  1850,  amendatory  of  the  act  first  aforesaid ;  the 
city  of  Wetumpka  promises  to  pay  Howell  Rose,  or  order, 
the  sum  of  thirty  tliousand  dollars  on  the  1st  day  of  July, 
1855.  for  value  received.  In  witness  whereof,  William  8. 
Kyle,  as  mayor  of  the  city  of  Wetumpka,  and  Thomas  P. 
Dale,  as  treasurer  thereof,  have  hereunto  set  their  hands,  and 
affixed  the  seal  of  the  city  of  "Wetumpka,  this  24th  day  of 
June,  1850."     (Signed  and  sealed  as  specified.) 

The  bill  alleged  that  this  bond  was  given  for  money  loaned 
by  said  Howell  Rose  to  said  city  of  Wetumpka,  to  pay  its 
subscription  to  the  capital  stock  of  the  Central  Plank-Road 
Company;  that,  in  addition  to  said  bond,  and  as  further 
security  for  said  loan.  Rose  required  the  individual  bonds  or 
notes  of  several  citizens  of  Wetumpka,  amounting  in  the  ag- 
gregate to  said  sum  of  $30,000,  and  a  mortgage  or  deed  of 
trust  on  the  taxes  accruing  to  the  city  and  certain  real  estate 
belonging  to  it,  known  as  "  the  wharf  property  ;"  that  these 
notes  were  accordingly  given,  and  this  mortgage  or  deed  of 
trust  was  accordingly  executed,  not  only  for  the  security  of 
Rose,  but  also  for  the  security  and  indemnity  of  the  citizens 
who  had  thus  given  their  individual  notes  ;  that  the  bond  to 
Rose  was  issued  "  under  the  authority  conferrt^d  upon  said 
corporation  by  the  legislature  of  Alabama,  and  in  strict  con- 
formity to  the  power  so  conferred  ;"  "that  when  said  bond  was 
issued,  and  said  deed  of  trust  executed  as  aforesaid,  there 
were  no  vacancies  in  the  board  of  aldermen  of  said  city,  and 
the  issuance  thereof  was  assented  to  and  approved. by  the 
unanimous  vote  of  said  mayor  and  aldermen,  all  of  whom 
joined  in  the  execution  of  said  deed  of  trust ;"  and  "  that 
said  mayor  and  aldermen  were  fully  authorized  and  empow- 
ered by  the  charter  of  said  city  and  the  amendments  thereto 
to  issue  said  bond  to  Rose,  and  to  execute  said  mortgage  or 
deed  of  trust  to  secure  the  same." 

The  said  deed  of  trust,  a  copy  of  which  was  made  an  ex- 
hibit to  the  bill,  contained  the  following  recitals  and  pro- 
visions :  "  JVherem,  by  an  act  of  the  General  Assembly  of 
the  State  of  Alabama,  approved  February  29th,  1848,  enti- 
tled '  An  act  to  amend  an  act  to  incorporate  the  town  of  We- 
tumpka, and  also  bv  an  act  of  the  General  Assembly  of  said 
State  approved  February  1st,  1850,  amendatory  thereof,  the 
mayor  and  aldermen  of  the  city  of  W^etumpka  are  authorized 
to  issue  bonds  under  the  corporate  seal  of  said  city,  and  the 
money  arising  from  the  sale  of  said  bonds  to  be  approprii^ 
ted,  under  the  supervision  and  direction  of  the  muyor  and 
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aldermen  of  said  city,  for  any  purpose  of  internal  improve- 
ment for  the  benefit  of  the  citizens  of  Wetumpka :  And 
whereas,  it  is  believed  that  the  contemplated  plank-road,  to 
be  commenced  at  "Wetumpka,  on  the  Coosa  river,  and  to  be 
constructed  and  laid  to  Gun ter's  Landing,  or  such  other  eligi- 
ble points  or  places  on  the  Tennessee  river  as  may  be  se- 
lected, with  such  other  roads  as  may  be  constructed  running 
to  the  country  lying  northwardly  and  above  Wetumpka,  will 
add  to  the  prosperity,  and  prove  beneficial  to  the  citizens  of 
Wetumpka  ;  and,  with  this  view, '  the  mayor  and  aldermen 
have  subscribed  for,  and  taken  in  their  names,  for  the  use  of 
said  city,  three  hundred  shares  of  stock  in  the  Central  P]ank- 
Eoad  Company  ;  and,  to  raise  the  sum  of  thirty  thousand 
dollars,  for  the  purpose  of  paying  the  installments  to  said 
Central  Plank-Eoad  Company,  and  the  said  three  hundred 
shares  of  stock,  the  said  mayor  and  aldermen  have  executed 
their  bond,  under  the  provisions  of  said  two  acts  of  the  Gen- 
eral Assembly,  for  the  sum  of  thirty  thousand  dollars,  due 
and  payable  on  the  1st  day  of  July,  1855,  to  Howell  Eose  or 
order  ;  to  which  bond  are  appended  coupons  for  the  payment 
of  a  semi-annual  interest,  at  the  rate  of  eight  per  cent,  per 
annum,  each  being  for  the  sum  of  $1,200,  payable  to  Howell 
Eose  or  order,"  &c.,  particularly  describing  each  coupon  ; 
"  and  the  treasurer  of  the  city  of  Wetumpka  having  sold  said 
bond  at  par  value,  and  having  received  $30,000,  the  money 
arising  therefrom  ;  and  said  sum  of  $30,000  having  been  ap- 
propriated, under  the  supervision  and  direction  of  the  mayor 
and  aldermen  of  Wetumpka,  for  the  purpose  of  internal  im- 
provement, in  the  construction  of  said  plank-road,  for  the 
benefit  of  the  citizens  of  Wetumpka  :  And  ivhereas,  also,  the 
said  Howell  Eose,  before  paying  over  said  sum  of  $30,000, 
required  further  security  for  the  re-payment  of  the  same ; 
and  the  following  named  persons,  citizens  of  Wetumpka  and 
its  vicinity,  have  assumed,  as  collateral  security  for  the  re- 
payment of  said  $30,000,  the  sums  specified  in  their  respective 
notes,  as  hereinafter  set  forth,  to-wit,"  specifying  the  names 
and  amounts ;  ''all  of  which  notes  are  dated  the  1st  July, 
1851,  and  due  five  years  from  their  date:  Noio,  in  considera- 
tion of  the  premises,  and  to  secure  the  payment  of  said  $30,000, 
together  with  the  interest  which  may  accrue  thereon,  due  and 
payable  semi-annually  as  hereinbefore  provided,  as  well  as 
to  secure,  indemnify,  and  save  harmless  from  all  loss,  liability, 
or  payment  of  any  sum  of  money  by  any  of  the  above-named 
citizens,  for  or  on  account  of  the  said  notes  so  executed  as 
collateral  security  as  aforesaid  ;  and  for  the  further  consid- 
eration of  ten  dollars,  paid  to  the  mayor  and  aldermen  of 
Wetumpka,  by  Aaron  Eeady,  David  C.  Neal,  and  Seth  P. 
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Storrs,  the  receipt  whereof  is  hereby  acknowledged;  the 
mayor  and  aldermen  of  the  city  of  Wetumpka  have  Uinjained^ 
soil,  and  conveyed,  and,  by  these  presents,  do  give,  grant,  bar- 
gain, sell,  alien,  convey,  and  connrm,  unto  the  said  David  C. 
Neal,  Aaron  Ready,  and  S-th  P.  Storrs,  their  successors  and 
assigns,  all  the  taxes  arising  from  assessments  on  the  real 
estate  in  the  corporate  limits  of  said  citv,  together  with  the 
real  estate  belonging  to  said  corporation,  with  the  rents, 
issues,  and  profits  thereof ;  and  the  same  is  hereby  pledged 
by  the  said  mayor  and  aldermen,  and  appropriated  for  the 
final  payment  of  said  $30,000,  and  the  interest  accruing 
thereon,  as  well  as  to  secure,  indemnify,  and  save  harmless 
from  loss  or  liability,  the  citizens  hereinbefore  named, 
their  heirs,  executors,  administrators,  or  assigns,  for  or 
on  ac  ount  of  the  said  notes  executed  by  them  as  afore- 
said. And  the  said  mayor  and  aldermen  do  hereby  bind 
themselves  and  their  successors,  so  far  as  they  are  em- 
powered to  do,  that  the  present  rates  of  wharfage  for 
all  articles  or  commodities  shipped  to  or  from  Wetumpka, 
or  in  any  manner  passed  on  any  of  the  wharves  or  landings 
in  Wetumpka,  shall  not  be  diminished,  nor  shall  the  tax  upon 
steamboats,  or  other  water-craft,  landing  at  the  points  in  the 
city  of  Wetumpka  wharves,  or  elsewhere,  be  decreased  from 
the  present  rates,  until  all  of  said  debt  is  fully  paid  oflf  and 
di.scharged,  and  all  the  evidences  of  debt  accruing  or  origin- 
ating therefrom  be  taken  up  and  cancelled.  And  the  said 
mayor  and  aldermen  do  further  sell  and  convey  unto  the  said 
David  C.  Neal,  Aaron  Ready,  and  Seth  P.  Storrs,  the  follow- 
ing real  estate,"  particularly  describing  it,  "with  all  the 
wharf  or  wharves,  with  all  and  singular  the  privileges  to  all 
and  every  wharf  or  building  in  said  city  of  Wetumpka,  with 
all  the  rights  and  benefits  accruing,  or  that  may  arise  there- 
from in  any  manner. whatever;  also,  the  market-house  in 
said  city  of  Wetumpka,  with  all  and  singular  the  fights, 
privileges,  and  appurtenances  thereunto  belonging,  or  in  any 
manner  appertaining ;  also,  three  hundred  shares  of  stock  in 
the  Central  Plank-Road  Companv,  together  with  the  rents, 
issues,  dividends,  and  profits  arising  therefrom.  To  have  and 
to  hold,"  &c.,  to  the  said  Neal,  Ready,  and  Storrs,  "  their 
survivors,  or  assigns,  forever.  Provided,  however,  if  said 
coupons  are  all  paid  at  maturity,  and  saiA  bond  for  130,000 
is  fully  paid  at  maturity,  and  none  of  the  citizens  hereinbe- 
fore named,  who  have  executed  said  notes  as  collateral  secur- 
ity as  aforesaid,  do  pay,  or  are  required  to  pay,  any  part  of 
said  notes,  but  the  same  are  all  given  up  to  the  respective 
makers  thereof  to  be  cancelled,  without  any  demand  or 
claim  against  any  of  said  makers,  for  or  on  account  of  any 
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of  said  notes  ;  then  this  deed  of  conveyance  and  trust  to  be 
void,  and  of  none  effect.  But,  in  default  of  payment  of  any 
of  said  coupons  as  they  become  due  and  payable  respective- 
ly, or  if  said  bond  for  $30,000  is  not  paid  at  maturity ;  then, 
in  either  event,  the  said  David  C.  Neal,  Aaron  Ready,  and 
Seth  P.  Storrs,  their  survivors  or  assigns,  are  hereby  fully 
authorized  and  empowered  to  seize  and  take  possession  of 
all  or  any  portion  of  said  bargained  and  described  premises, 
the  wharf,  and  wharfing  privileges,  with  the  rights  and  im- 
munities thereof,  and  the  said  three  hundred  shares  of  stock 
in  said  plank-road  company,  with  the  dividends  thereof,  or 
so  much  of  said  mortgaged  and  conveyed  premises,  rights, 
privileges,  and  appurtenances,  as  may  be  necessary  to  pay 
off  and  fully  discharge  any  amount  due  and  unpaid  on  said 
coupons,  or  bond  for  130,000 ;  and,  after  advertising  a  sale 
for  thirty  days,  in  a  public  paper  printed  at  Wetumpka,  may 
proceed  to  sell  sufficient  to  pay  off  the  amount  of  such  cou- 
pons as  are  then  due  and  unpaid,  as  well  as  so  much  of  said 
$30,000  bond  as  is  then  due  and  unpaid ;  first  paying  all 
expenses  incurred  in  making  a  sale,  or  in  executing  the  trusts 
aforesaid.  And  in  case  any  of  the  above-named  citizens,  who 
have  executed  their  notes  as  aforesaid,  shall,  of  their  own 
accord,  or  by  compulsion  of  legal  process,  pay,  or  cause  to 
be  paid,  any  of  said  collateral  notes  so  given  as  aforesaid  ; 
then,  on  application  of  such  citizen,  who  has  paid,  or  caused 
to  be  paid,  any  of  said  notes,  or  any  part  thereof,  his  execu- 
tors, administrators,  or  assigns,  said  David  C.  Neal,  Aaron 
Ready,  and  Seth  P.  Storrs,  their  successors  or  assigns,  shall 
seize  and  take  into  immediate  possession  the  above-bargained 
premises,  wharfage,  stock,  dividends,  rents,  issues,  and  profits 
arising  therefrom,  with  all  the  privileges  and  appurtenances 
thereof,  or  so  much  as  may  be  necessary  to  pay  off,  indem- 
nify, and  save  harmless  from  the  payment  of  principal  and 
interest  and  cost,  accrued  on  account  of  any  of  said  notes, 
and  sell  the  same  upon  the  same  notice,  terms  and  time,  as 
hereinbefore  above  provided ;  all  sales  to  be  made  at  the 
market-house  in  Wetumpka,  and  the  proceeds  applied  to  the 
payment  of  costs  and  necessary  expenses  of  carrying  out  and 
fully  executing  said  trust,  and  to  the  full  payment  and  in- 
demnity of  all  and  any  amount  which  has  been  paid  for  or 
on  account  of  any  of  said  notes  so  given  as  aforesaid ;  the 
same  to  be  paid  by  said  David  C.  Neal,  Aaron  Ready,  and 
Seth  P.  Storrs,  their  survivors,  or  assigns,"  &c.  "  And  the 
said  mayor  and  aldermen  do  hereby  stipulate  and  agree  to 
pay  from  the  revenues  and  resources  of  the  city  of  Wetumpka 
such  amounts  as  can  be  realized  and  appropriated,  having 
due  regard  to  the  ordinary  expenses  and  other  debts  of  the 
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city,  at  least  once  in  every  six  months,  to  the  extinguishment 
of  the  debts  due  or  not  due,  as  the  funds  accumulate  in  the 
city  treasury.  And  the  said  Howell  Rose,  for  himself,  his 
executors,  administrators,  or  assigns,  does  hereby  stipqlate 
and  agree  to  receive  anv  amount  which  may  be  paid  by  the 
mayor  and  aldermen  of  Wetnmpka,  or  any  other  person  or 
persons,  on  account  of  said  debt  for  $30,000,  and  interest,  or 
offered  within  three  days  of  the  first  days  of  Januarj'  or  July 
in  each  and  every  year,  from  the  date  hereof,  until  the  full 
and  final  payment  of  the  said  debt ;  and  if  any  payment  is 
offered  to  be  made,  and  is  paid,  upon  any  claim  before  ma- 
turity, said  Rose  agrees  to  discount  the  interest  on  whatever 
amount  is  paid  upon  debt  not  due,  from  time  of  payment 
until  the  maturity  of  said  debt,  at  the  rate  of  eight  per  vent, 
per  annum.  And  the  said  David  C.  Neal,  Aaron  Ready,  and 
Seth  P.  Storrs,  trustees,  hereby  bind  themselves,  so  far  as 
in  their  power,  to  carry  out  the  trust  herein  created,  to  the 
best  of  their  skill  and  ability.  In  witness  whereof,"  «fec. 
(Signed  by  the  mayor  and  six  aldermen,  and  countersigned 
by  the  city  clerk  and  treasurer,  with  the  seal  of  the  city  of 
Wetnmpka  affixed ;  also,  by  said  Howell  Rose,  Neal,  Ready, 
and  Storrs.) 

The  bill  alleged,  also,  that  default  was  made  in  the  pay- 
ment of  the  said  bond  for  $30,000,  and  thereupon,  on  the 
12th  Angus't,  1858,  David  C.  Neal,  the  sole  surviving  trustee, 
sold  the  property  conveyed,  in  strict  compliance  with  the 
terms  of  the  deed ;  that  at  said  sale  Henjamin  Trimble  be- 
came the  purchaser  of  a  part  of  the  real  estate,  "  known  as 
the  wharf  property,"  and  with  it  the  right  of  collectieg 
wharfage  dues,  and  received  the  trustee's  deed  for  the  same ; 
that  the  money  realized  at  the  trustee's  sale  was  applied  in 
part  payment  of  the  bond  to  Rose,  and  the  judgment  after- 
wards recovered  on  the  bond  by  Rose  was  for  the  residue 
only ;  that  Trimble  took  possession  under  his  purchase,  and 
soon  afterwards  sold  and  conveyed  to  the  complainant ;  and 
that  afterwards,  on  the  18th  July.  1867,  the  complainant  en- 
tered into  a  written  agreement  with  the  mayor  and  aldermen 
of  the  city  of  Wetnmpka,  for  the  adjustment  and  settlement 
of  all  these  matters,  under  authority  conferred  on  said  mayor 
and  aldermen  by  a  special  act  of  the  legislature  of  Alabama  ; 
a  copy  of  which  agreement  was  made  an  exhibit  to  the  bill, 
and  which  was  in  the  following  words  : 

"  Tim  agreement,  made  and  entered  into  this  13th  day  of 
July,  1867,  between  the  mayor  and  aldermen  of  the  city  of 
Wetumpka,  of  the  first  part,  and  the  Wetnmpka  Wharf 
Company,  of  the  second  part,  wUnes-seth"  &c. ;  reciting  the 
execution  of  the  bond  to  Howell  Rose,  the  exeoution  of  the 
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mortgage  or  deed  of  trust  for  its  security,  the  sale  under  the 
deed  by  the  trustee,  the  purchase  by  Trimble,  the  conveyance 
by  Trimble  to  the  complainant,  and  the  rendition  and  assign- 
ment of  the  said  judgment  recovered  against  the  city  by 
Rose  ;  and  then  proceeding  as  follows  :  "  And  ivhereas,  by 
an  act  entitled  '  An  act  to  authorize  the  corporate  authorities 
of  Wetumpka  to  subscribe  to  the  capital  stock  of  the  South 
and  North  Alabama  Railroad,  the  Bank  of  Alabama,  and  for 
other  purposes,'  approved  February  25,  1860,  the  General 
Assembly  of  Alabama  did  authorize  the  corporate  authori- 
ties of  said  city  to  issue  bonds,  and  to  levy  an  additional  tax 
of  one-half  of  one  per  cent,  on  the  real  estate  in  said  city, 
by  and  with  the  consent  of  a  majority  of  said  real  estate 
[owners],  for  the  purpose  of  paying  the  indebtedness  of  said 
city  :  A7id  ivlm-eas,  on  the  8th  day  of  May,  1867,  the  said 
corporate  authorities  did  levy  said  tax,  and  order  an  election 
to  be  held  on  the  21st  day  of  May,  1867  ;  at  which  said  elec- 
tion, a  majority  of  the  real  estate  owners  did  vote  in  favor 
of  said  tax,  and  the  same  is  now  a  law  of  said  corporate 
authorities  :  And  ivhereas.  the  said  Wetumpka  Wharf  Com- 
pany, actuated  by  a  spirit  of  liberality,  and  a  desire  to  see 
the  said  city  of  Wetumpka  free  from  debt,  have  agreed  to 
settle  the  claims  it  holds  against  said  city,  or  the  mayor  and 
aldermen  of  said  city,  on  the  following  terms  and  conditions  : 
The  said  mayor  and  aldermen  have  caused  to  be  duly  exe- 
cuted twenty  bonds  oi  notes,  each  for  the  sum  of  $1,562,  due 
and  payable  as  per  list  hereto  attached ;  which  bonds  the 
said  company  hereby  agrees  to  accept  in  full  payment  for  the 
said  judgment  above  mentioned,  and  for  any  and  all  interest 
which  said  company  has  on  said  wharf ;  provided,  each  and 
all  of  said  bonds  shall  be  promptly  paid  in  full  at  the  date  of 
maturity ;  and  as  soon  as  said  bonds  are  delivered  to  said 
Wetumpka  Wharf  Company,  said  company  agrees  hereby,  in 
order  to  assist  said  mayor  and  aldermen  in  paying  said 
bonds,  to  put  the  said  mayor  and  aldermen  in  possession  of 
said  wharf,  giving  them  full  control  over  it,  its  rents  and  re- 
ceipts ;  on  condition,  that  they  will  adopt  and  collect  the 
same  rates  of  wharfage  as  are  now  charged  for  wharfage  at 
Montgomery ;  and  on  the  further  condition,  that  the  said 
bonds  shall  each  be  promptly  paid  at  maturity.  But,  should 
the  said  mayor  and  aldermen  of  Wetumpka  fail  to  pay  any 
one  of  said  bonds  at  maturity,  then,  and  in  that  case,  they 
hereby  agree  at  once  to  surrender  to  said  company  the  said 
wharf,  its  rents  and  receipts ;  and  this  agreement  is,  in  that 
event,  declared  null  and  void.  But,  if  the  said  bonds  should 
all  be  paid  at  maturity,  then,  and  in  that  event,  the  said 
company  hereby  agrees  to  make  a  full  surrender  of  all  its 
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title  and  interest  in  and  to  said  wharf  and  said  jadgment,  to 
the  said  mayor  and  aldermen,  in  such  form  as  thej  may  de- 
sire ;  provided,  further,  that  for  any  payments  the  said  city 
may  make  of  said  twenty  bonds,  she  shall  be  entitled  to  a 
credit  on  said  judgment,  for  the  amount  thus  paid.  And  it 
is  further  agreed,  that  should  any  of  said  bouas  not  be  paid 
on  the  day  of  maturity,  then,  and  in  that  case,  the  said 
mayor  and  aldermen  shall  be  allowed  sixty  days  in  which  to 
pay  said  bond,  before  they  shall  be  required  to  surrender  the 

fwssession  of  said  wharf,  its  rents  and  receipts,  into  the 
lands  of  the  said  company,  and  before  this  contract  shall  be 
declared  void.  Signed  in  duplicate,  this  13th  July,  1867," 
by  IF.  A.  Allele,  as-  mayor  of  Wetumpka,  and  Richard  Smoot, 
as  chairman  of  the  Wetumpka  Wharf  Company. 

The  bill  further  alleged,  that  the  mayor  and  aldermen  had 
full  power  and  authority  to  enter  into  this  contract ;  that  the 
wharf  property  was  delivered  to  them  pursuant  to  the  terms 
of  the  contract,  and  they  continued  in  possession  up  to  the 
tiling  of  the  bill ;  that  they  paid  five  of  the  bonds,  those 
which  first  matured,  but  wholly  made  default  in  the  payment 
of  the  others ;  that  they  refused  to  deliver  up  the  wharf 

Eroperty,  on  the  complainant's  demand  after  their  default, 
ut  continued  to  collect  the  rents  and  profits,  wharfage  dues, 
and  taxes  on  the  real  estate,  and  appropriated  them  to 
other  purposes,  and  that  the  city  is  insolvent  The  prayer 
of  the  bill  was  for  an  injunction,  restraining  the  mayor  and 
aldermen  from  further  collecting  or  receiving  the  taxes  on 
real  estate  in  the  city,  or  the  rents,  profits,  issues,  and 
wharfage  dues,  arising  or  accruing  from  the  wharf  property ; 
for  the  appointment  of  a  receiver,  with  power  to  collect  and 
receive  the  said  moneys  ;  that  the  taxes  on  real  estate  mi^ht 
be  sequestrated,  and  collected  under  the  order  and  direction 
of  the  court,  through  the  corporate  authorities  or  otherwise, 
and  applied  to  the  satisfaction  of  the  complainant's  debt ; 
also,  for  an  account,  and  for  general  relief. 

J.  B.  H.  Smith,  a  citizen  of  Maryland,  was  joined  as  a  de- 
fendant to  the  bill,  with  the  mayor  and  aldermen,  on  an  alle- 
gation that  he  "  claims  to  hold  certain  other  bonds  issued  by 
said  mayor  and  aldermen  of  the  city  of  \Vetumpka,  and 
■  claims  some  interest  in  the  real  estate  and  taxes  of  said  city ; 
the  precise  nature  and  extent  of  which  claim  are  unknown 
to  complainant,  but  it  is  subordinate  to  the  complainant's 
claim  herein  set  forth."  An  answer  was  filed  by  said  Smith, 
alleging  that  he  was  the  owner  and  holder  of  eleven  bonds 
issued  by  the  corporate  authorities  of  the  city  of  Wetumpka, 
to  pay  the  city's  subscription  to  the  capital  stock  of  the  Tal- 
lassee  Branch  of  the  Central  Plank-Road  Company;  that 
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said  bonds,  with  the  others  issued  for  that  purpose,  each  for 
$500,  were  issued  by  said  mayor  and  aldermen  under  author- 
ity conferred  on  them  by  an  act  of  the  General  Assembly  ap- 
proved February  29th,  1848,  and  the  amendatory .  act  ap- 
proved February  1st,  1850;  "that  said  bonds  were  issued 
upon  an  entire  concurrence  of  all  the  members  of  the  board 
of  mayor  and  aldermen  of  said  city,  upon  a  full  attendance 
of  all  the  members  of  the  said  board,  and  when  there  was 
no  vacancy,  which  was  made  manifest  by  an  entry  of  the 
order  for  issuing  said  bonds  being  made  on  the  minutes  of 
said  board,  and  signed  by  each  member  thereof ;"  that  these 
bonds  were  acquired  by  the  respondent  for  valuable  consid- 
eration, and  were  past  due  and  unpaid  ;  that  the  wharf  prop- 
erty and  other  real  estate  belonging  to  the  city,  and  also  the 
taxes  on  real  estate,  were,  by  the  terms  of  the  statutes  under 
which  the  bonds  were  issued,  pledged  for  the  security  and 
payment  of  all  these  bonds,  as  well  as  the  bond  to  Howell 
Kose;  that  these  facts  were  well  known  to  the  complainant, 
or  to  the  persons  composing  the  company,  when  they  ac- 
quired their  claims  against  the  city ;  and  that  the  respond- 
ent's equity,  under  the  facts  stated,  was  at  least  of  equal  dig- 
nity with  the  equity  asserted  by  the  complainant.  He 
prayed  that  his  answer  might  be  taken  as  a  cross-bill,  under 
the  rules  of  practice ;  that  a  lien  might  be  declared  in  his 
favor,  to  the  extent  of  the  amount  due  on  the  bonds  held  by 
him,  on  the  real  estate  described  in  the  original  bill,  with  the 
rents,  issues,  and  profits  thereof  ;  that  the  complainant  in  the 
original  bill  might  be  compelled  to  account  for  the  moneys 
received  and  collected  from  these  sources ;  that  the  property 
might  be  sold,  and  the  proceeds  of  sale  appropriated,  under 
the  order  of  the  court,  according  to  the  provisions  of  the 
statutes  under  which  the  bonds  were  issued. 

A  copy  of  one  of  the  bonds  held  by  Smith  was  made  an 
exhibit  to  his  answer,  and  was  in  these  words,  though  in  a 
different  form  :  "  United  States  of  America  ;  State  of  Ala- 
bama. City  of  Wetumpka  Stock  for  subscription  to  the 
stock  of  the  Tallassee  Branch  of  the  Central  Plank-Road 
Company.  A  Loan  of  Fifteen  Thousand  Dollars.  Passed 
by  the  unanimous  vote  of  the  Mayor  and  Aldermen  of  the 
City  of  Wetumpka,  on  the  19th  day  of  June,  1851.  By  spe-  ' 
cial  authority  of  the  State  of  Alabama,  by  an  act  passed 
January  10th,  1839,  and  amended  February  1st,  1850,  the 
Mayor  and  Aldermen  of  the  City  of  Wetumpka  acknowledge 
themselves  to  be  indebted  to  the  Tallassee  Branch  of  the 
Central  Plank-Road  Company,  or  bearer,  for  value  received, 
in  the  sum  of  Five  Hundred  Dollars ;  which  sum  said  Mayor 
and  Aldermen  of  the  City  of  Wetumpka  promise  to  pay  to 
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the  said  Tallassee  Branch  of  the  Central  Plank-Road  Com- 
pany, or  to  the  holder  hereof,  at  the  Bank  of  America,  in  the 
city  of  New  York,  on  the  Ist  day  of  July,  in  the  year  1856, 
and  also  interest  thereon,  at  the  rate  of  eight  net  cent,  jter 
annum,  semi-annually,  on  the  first  day  of  each  January  and 
of  each  July  ensuing  the  date  hereof,  until  the  said  principal 
sum  shall  be  paid,  on  the  presentation  of  the  annexed  Inter- 
est Warrants  at  said  Bank.  And  said  Mayor  and  Aldf^rmen- 
of  the  city  aforesaid  further  agree,  that  this  obligation,  and 
all  rights  and  benefits  arising  therefrom,  may  be  transferred 
by  general  or  special  indorsement,  or  by  delivery,  as  if  the 
same  were  a  note  of  hand  payable  to  bearer.  In  testimony 
whereof,  the  said  Mayor  andAldermen  of  the  City  of  We- 
tumpka  have  hereunto  caused  to  be  affixed  their  corporate 
seal,  and  these  presents  to  be  subscribed  by  the  Mayor,  this 
1st  day  of  July,  1851." 

An  answer  to  the  bill  was  filed  by  the  mayor  and  aldermen 
of  Wetumpka,  in  which  they  admitted  the  borrowing  of  the 
money  from  Rose,  and  the  execution  of  the  bond  for  its  re- 
payment ;  but  they  denied  that  this  was  done  in  pursuance 
of  the  powers  conferred  on  the  corporate  authorities  by  the 
special  statutes  referred  to,  or  in  compliance  with  the  requi- 
sitions of  the  statutes ;  and  alleged,  on  the  contrary,  that  tlie 
limitations  and  restrictions  imposed  on  them  by  the  statutes, 
which  were  stated  at  length,  were  violated  and  disregarded. 
They  admitted,  also,  the  recovery  of  the  judgment  by  Rose, 
its  assignment  to  the  complainant,  the  execution  of  the  con- 
veyance to  the  trustees,  the  sale  by  the  surviving  trustee,  at 
which  Trimble  became  the  nominal  purchaser,  and  the  sub- 
sequent agreement  between  the  complainant  and  said  cor- 
porate authorities  ;  but  they  denied  that  any  of  those  things 
were  done  in  good  faith,  and  alleged  that  they  were  eflFected 
by  fraud  and  collusion  between  said  Rose  and  the  several 
persons  composing  the  Wetumpka  Wharf  Company,  who 
also  constituted  a  majority  of  the  board  of  mayor  and  alder- 
men of  the  city  ;  and  they  stated  with  particularity  the  facts 
connected  with  these  alleged  frauds.  They  also  tiled  an  an- 
swer to  the  cross-bill  of  Smith,  and  denied  the  validity  of 
the  bonds  held  by  him,  alleging  that  they  were  issued  in  vio- 
latiob  of  the  express  provisions  of  the  statutes  to  which  they 
refer. 

A  temporary  injunction  was  granted  by  the  chancellor,  on 
the  filing  of  the  bill ;  and  after  answer  filed,  he  refused  to 
dissolve  the  injunction  on  motion,  either  for  want  of  equity 
in  the  bill,  or  on  the  denials  of  the  answer,  which  was  not 
under  oath.  A  receiver  was  afterwards  appointed,  by  con- 
sent, and  another  receiver  was  substituted  during  the  pro- 
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gress  of  the  cause.  No  testimony  was  taken  by  any  of  the 
parties.  The  cause  was  submitted  for  final  decree  on  the 
pleadings  and  exhibits  attached.  The  chancellor  held,  that 
the  bond  given  to  Howell  Eose,  and  the  several  bonds  held 
by  Smith,  were  valid  and  binding  on  the  city  of  Wetumpka, 
and  could  not  b«  avoided  on  the  grounds  set  up  in  the  an- 
swer of  the  corporate  authorities  ;  that  the  deed  of  trust  to 
Neal  and  others  was  void,  for  want  of  authority  in  the  mayor 
and  aldermen  to  execute  it,  and  all  subsequent  proceedings 
under  it,  and  claims  founded  on  it,  were  also  void  and  of  no 
effect ;  that  the  statute  itself  created  a  pledge  and  appro- 
priation of  the  taxes  and  real  estate  of  the  city  for  the  pay- 
ment of  the  bonds,  which  the  court  would  enforce  in  favor  of 
the  holders  of  the  bonds.  He  therefore  ordered  an  account 
to  be  stated  by  the  register,  to  ascertain  the  amount  due  to 
the  complainant  and  Smith  respectively,  charging  the  com- 
plainant with  all  payments  made-  on  the  judgment  in  favor  of 
Eose,  and  with  the  rents  and  profits  of  the  wharf  property 
while  in  its  possession ;  and  on  the  coming  in  of  the  regis- 
ter's report,  which  he  confirmed,  he  rendered  a  decree  against 
the  city,  in  favor  of  the  complainant,  for  $27,301.77,  and  in 
fav.or  of  Smith  for  $14,350.09 ;  and  declared  a  lien  in  their 
favor  "  upon  the  taxes  arising  from  assessments  on  real  es- 
tate in  the  corporate  limits  of  said  city,  and  upon  the  real 
estate  belonging  to  said  corporation,  with  the  rents,  issues, 
and  profits  thereof,  until  the  said  sums,  with  interest  and 
costs,  shall  be  fully  paid  and  satisfied,  and  that  said  lien  be 
enforced  by  a  sequestration  of  said  taxes,"  &c. 

From  this  decree  the  mayor  and  aldermen  of  Wetumpka 
appeal,  and  here  assign  it  as  error. 

J.  Falkner,  for  the  appellant. 

Thos.  H.  Watts,  and  D.  Clopton,  contra. 

BEICKELL,  C.  J. — The  cause  was  heard  on  the  plead- 
ings and  exhibits,  no  other  evidence  being  introduced  than 
that  which  is  to  be  found  in  the  recitals  contained  in  the  ex- 
hibits to  the  original  bill,  and  the  cross-bill  filed  by  Smith. 
The  averment  of  the  original  bill  is,  that  the  bond  of  th^  city 
of  Wetumpka,  issued  and  payable  to  Howell  Eose,  was  for 
money  advanced  and  loaned  by  Eose  to  the  mayor  and  al- 
dermen, to  pay  the  subscription  of  the  city  to  the  capital 
stock  of  the  Central  Plank-Eoad  Company.  It  is  further 
averred,  that  the  bond  was  issued  under  authority  conferred 
by  the  legislature,  and  ■  in  strict  conformity  to  the  power  so  con- 
ferred.    The  bond  is  under  the  corporate  seal,  and  on  its 

Vol..  liXni. 


1879-  OF  ALABAMA.  623 

[Mayor,  4c.,  of  Wetampka  v.  Wetompka  Wharf  Co.] 

face  recites  that  it  is  issued  in  virtue  of  an  act  of  theUgida- 
ture  of  Akihama,  passed  on  the  29th  day  (/  February,  1848^ 
authorizing  the  mayor  and  aldermen  of  the  city  of  H'etuinpka 
to  issue  Itoiids  under  the  corporate  seal  of  said  city,  and  in  virtue 
of  an  act  of  the  General  Assembly  of  said  State  o/'  Alabama, 
passed  on  the  first  day  of  February,  1850,  amemialory  cf  the 
act  first  aforesaid. 

The  averments  of  the  cross-bill  are,  that  the  eleven  bonds 
held  by  Smith  are  part  of  a  series  of  bonds,  amounting  in 
the  aggregate  to  fifteen  thousand  dollars,  which  were  issued 
in  sums  of  five  hundred  dollars  each,  to  pay  the  subscrip- 
tion of  the  city  to  the  stock  of  Tallassee  branch  of  the  Cen- 
tral Plank-Road  Company ;  that  the  bonds  were  issued  hjxm 
an  entire  concurrence  of  all  the  members  of  the  board  of  vmy&r 
and  aldermen  of  said  city  of  Wetumpka,  upon  a  full  attend' 
ance  of  all  the  members  of  the  said  Ixxird,  and  when  there  was 
no  vacancy  ;  which  teas  made-manifest  by  an  entry  of  the  order 
for  issuing  said  bonds  being  made  on  the  minutes  of  said  board, 
and  signed  by  each  member  thereof.  One  of  the  bonds  is  exhib- 
ited, and  on  its  face  recites  as  follows:  ''City  of  Wetumpka 
stock.  For  subscription  to  the  stock  of  the  Tallassee  Branch  of 
tJie  Central  Plank- Road  Comjxvny.  A  loan  of  $15,00(J.Qd. 
Passed  by  the  unanimous  vote  of  Mayor  and  Aldermen  of  the 
City  of  Uetumpka,  07i  the  19th  day  q;  June,  1861.  By  special 
authority  of  the  State  of  Alabama,  by  an  act  passed  Jnnuary 
10th,  1839,  and  amended  February  2st,  1850."  (dc. 

The  answer  to  the  original  bill,  which,  by  consent,  was 
taken  also  as  an  answer  to  the  cross-bill,  sets  out  the  first 
section  of  the  act  of  29th  February,  1848  (to  which  further 
reference  will  be  made) ;  and  in  express  terms  denies  that 
the  bond  to  Rose  was  issued  in  conformity  to  it.  The  denial 
proceeds  further,  and  negatives  the  issue  of  the  bond  upon 
an  entire  concurrence  of  the  board  of  mayor  and  aldermen, 
and  the  manifestation  of  such  concurrence  by  an  entry  of  the 
order  for  issuing  ou  the  minutes  of  the  board,  «lnd  the  sipp- 
ing of  such  entry  by  the  mayor  and  aldermen.  This  denial, 
under  the  agreement  accepting  the  answer  as  an  answer  to 
the  cross-bill,  extends  to  the  bonds  of  Smith. 

The  burden  of  proving  every  material  fact,  upon  which 
his  case  primarily  depends,  if  it  is  put  in  issue,  rests  upon 
the  plaintiff,  in  courts  of  law  and  equity.  If  it  be  essential 
to  the  relief  claimed  by  the  plaintiff"  in  the  original,  or  cross- 
bill, that  it  should  be  shown  that  the  l)onds  preferred  as  debts 
against  the  city  were  issued  with  the  entire  concurrence  cf  th^ 
Imard  of  mayor  and  aldermen,  when  there  urts  no  vacancy  in 
the  board,  and  that  this  concurrence  was-  made  manifest  by  an 
entry  on  the  minutes  of  the  board  signed  by  the  magor  and  al- 
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dermen,  the  burden  of  proving  the  fact  rests  on  them.  How 
far  it  is  essential,  and  whether  the  fact  is  proved,  are  of  the 
important  questions  to  be  decided. 

The  original  charter,  or  act  incorporating  the  city  of  We- 
tumpka, was  approved  January  30th,  1839. — Pamplilet  Acts, 
1838-9,  pp.  44-51.  It  varies  from  the  usual  charters  of 
municipal  corporations,  when,  as  they  were  at  the  time  of  its 
enactment,  the  subjects  of  special  legislation,  in  no  other  res- 
pect than  in  conferring  corporate  powers  adapted  to  the  situ- 
ation of  the  city,  on  and  intersected  by  the  Coosa  river,  a 
navigable  water-course.  The  territorial  limits  of  the  city  are 
defined ;  the  name  and  style  of  the  corporation  are  declared 
to  be  the  mayor  and  aldermen  of  the  city  of  Wetumpka,  with 
capacity  to  sue  and  be  sued  by  that  name,  and  to  purchase, 
receive,  hold,  grant,  alien,  or  assure  property,  real,  personal 
or  mixed  ;  to  have  and  use  a  common  seal,  and  to  do  and  per- 
form all  and  singular  such  acts  as  are  incident  to  bodies  corpor- 
ate. The  qualifications  of  the  mayor  and  aldermen  are 
prescribed,  and  the  mode  of  appointing  them,  an  election 
annually  by  the  qualified  voters  of  the  city.  The  powers  of 
the  mayor  and  aldermen  are  carefully  and  specifically  de- 
fined and  enumerated. ;  and  all  relate  to  the  internal  govern- 
ment of  the  city,  the  promotion  and  preservation  of  its  peace, 
order,  and  health.  A  limited  power  of  taxation  is  conferred, 
which  was  not  to  exceed  annually  one  per-centum  upon  unim- 
proved, and  one  fourth  of  one  per-centum  on  improved  real 
estate.  The  mayor  and  aldermen  had  power  to  appoint,  and 
remove  at  pleasure,  a  clerk  and  treasurer,  and  to  require  of 
them  such  bond  and  security  as  they  deemed  necessary. 

Municipal  corporations  are  strictly  of  political  institution  ; 
they  are  but  parts  of  the  internal  government  of  the  State. 
All  their  purposes  and  objects  are  public,  and  the  power  they 
exercise,  if  not  delegated  to  them,  would  reside  in  the  Gen- 
eral Assembly,  or  in  some  other  department  of  the  govern- 
ment. There  is  not  a  power  the  city  could  exercise  through 
the  agency  of  the  mayor  and  aldermen,  under  the  original 
act  of  incorporation,  that  is  not  governmental ;  and  these 
powers  are  confined  in  the  sphere  of  operation  to  the  terri- 
torial limits  of  the  city.  As  created,  the  corporation  falls 
precisely  within  the  definition  of  a  municipal  corporation, 
given  in  Cnddon  v.  Eastiuick,  1  Salk.  192,  "  an  investing  the 
people  of  the  place  with  the  local  government  thereof."  Pri- 
vate gain,  trading,  speculation,  or  the  derivation  of  pecunia- 
ry profit,  are  not  purposes  or  objects  within  the  contempla- 
tion of  the  charter ;  and  no  powers  are  conferred  to  stimu- 
late, encourage,  or  advance  such  purposes,  further  than  the 
incidental  encouragement  and  advancement,  which  may  fol- 
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low  a  prudent  exercise  of  the  powers  of  local  govemmeni. 
Because  of  their  public  character,  and  of  their  relation  as 
agencies  to  the  government  of  the  State,  it  is  not  necessary 
to  plead  or  prove  their  acts  of  incorporation.  Courts  take 
judicial  notice  of  them,  as  they  do  of  other  public,  general 
statutes. — Case  v.  Mayor,  30  Ala.  538 ;  Svioot  v.  }hiyur  of 
Wehtmpka,  24  Ala.  112.  Being  public  statutes,  of  which  all 
are  supposed  to  be  informed,  all  who  may  enter  into  trans- 
actions with  the  corporations,  must,  at  their  peril,  take  notice 
of  the  capacity  to  contract  which  is  couferred ;  and  if  there 
is  a  want  of  capacity,  they  are  in  a  condition  analogous  to 
that  of  those  who  deal  with  infants,  or  married  women,  or 
other  persons  not  sui  juris. 

An  implied  or  an  incidental  power  to  issue,  or  to  become 
a  party  to  negotiable  paper,  or  to  borrow  money,  could  not 
be  claimed  by  the  city,  under  the  original  charter.  The 
power  is  not  expressly  conferred  ;  and  it  could  not  be  deemed 
appropriate  to  the  execution  of  the  powers  which  are  con- 
ferred. A  certificate  of  indebtedness,  a  warrant  on  the  treas- 
ury, would  be  the  most  appropriate  form  (as  it  was  when 
the  charter  was  enacted,  the  usual,  and  probably,  the  only 
form  adopted^,  which  could  be  given  to  tne  evidence  of  the 
liability  of  the  city,  if  it  was  found  necessary  to  contract  a 
debt.  Such  a  certificate,  or  warrant,  not  Laving  the  ele- 
ments of  negotiability,  it  is  unimportant  into  whose  hands 
it  might  pass,  or  on  what  consideration,  could  not  acquire 
the  immunity  of  commercial  paper,  cutting  oflf  defenses  wnich 
the  city  could  make  against  its  enforcement.  If  its  officers 
and  agents  issued  them  fraudulently,  or  in  ne<^ligence,  the 
fraud  or  negligence  would  furnish  just  ground  of  defense 
against  their  enforcement ;  or,  if  the  consideration  on  which 
they  are  founded  failed,  or  any  other  just  ground  of  defense 
existed,  it  would  be  as  availing  against  a  subsequent  holder, 
as  against  the  party  to  whom  tiiey  were  issued. — N.,  M.  k  C. 
R.  B.  Co.  V.  Dunn,  51  Ala.  128.  In  this  case,  following  Pdux 
Jury  V.  Britton  (15  Wall.  566).  this  court  held,  that  a  munici- 
pal corporation,  not  expressly  clothed  loith  potoer  to  borrow 
money,  or  to  issue  negotiable  pafier,  could  not  give  to  the  evi- 
dence of  its  debts  the  form  and  immunity  of  negotiable  pa- 
per. It  was  said,  "Other  means,  better  adapted  to  the  exe- 
cution of  the  corporate  powers,  and  less  hurtful  to  the  in- 
habitants of  the  city,  can  be  found  for  the  consummation 
of  all  corporate  purposes."— See,  also,  Mayor  cfcc.  v.  Bay, 
19  Wall.  468. 

Private  corporations,  especially  if  created  for  trading  pur- 
poses, may  have  an  incidental  or  implied  power  to  borrow 
money.    There  is  but  a  limited  analogy  between  such  cor- 
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porations,  and  corporations  like  that  of  the  city  of  We- 
tumpka, created  wbolly  for  civil  and  political  purposes.  The 
latter  corporations  have  no  capital,  and  no  corporate  proper- 
ty, except  that  which  is  held  for  public  uses.  Debts  may  be 
contracted  by  them  ;  but  the  only  source  of  payment  is  the 
revenue  derived  from  taxation,  or  from  charges  imposed  on 
persons. under  their  authority  making  individual  use  of  the 
corporate  property,  such  as  markets,  &c.  Whoever  contracts 
with  such  corporations  must  know  that  from  these  sources 
only  can  they  derive  the  means  of  payment ;  and  the  just 
presumption  is,  that  he  looks  to  and  relies  alone  upon  them 
for  the  satisfaction  of  his  demand. — Simpson  v.  Lauderdale, 
56  Ala.  64.  The  power  to  borrow  money  is  essentially  dif- 
ferent from  the  power  to  contract  debts  in  execution  of  the 
purposes  of  municipal  corporations.  In  Mayor  v.  Ray,  su- 
pra, it  was  said  on  this  question  :  "Such  a  power  does  not 
belong  to  a  municipal  corporation,  as  an  incident  of  its  crea- 
tion. To  be  possessed,  it  must  be  conferred  by  legislation, 
either  express  or  implied.  It  does  not  belong,  as  a  mere 
matter  of  course,  to  local  governments,  to  raise  loans.  Such 
governments  are  not  created  for  any  such  purpose." 

The  most  efficient  safeguard  which  the  community  have 
against  the  abuse  of  corporate  power,  by  the  agents  and  offi- 
cers of  municipal  corporations,  necessarily  intrusted  with 
its  exercise,  is  the  short  official  term,  and  their  direct  respon- 
sibility to  their  constituents.  The  greatest  security  against 
waste  and  extravagance  is,  that  the  expenditures  and  debts 
of  the  corporation  are  to  be  satisfied  from  taxation,  which 
the  constituents  must  bear.  If  money  could  be  borrowed, 
experience  admonishes  us  that  taxation  would  be  postponed, 
official  responsibility  evaded,  the  vigilance  of  the  constituents 
relaxed,  corporate  powers  abused,  and  the  corporate  govern- 
ment would  often  become  a  grievous  burden,  instead  of  ad- 
vancing the  interests  and  convenience  of,  the  people  within 
its  jurisdiction. 

The  whole  legislative  policy  of  the  State  has  indicated  dis- 
favor of  commercial  paper,  even  as  employed  by  individuals 
in  private  business  transactions.  The  character  of  paper 
usually  employed  has  been  shorn  of  all  immunities  attend- 
ing commercial  paper ;  and  whoever  acquires  it  is  forewarned 
that  he  succeeds  only  to  the  rights  of  his  transferror,  and  is 
subject  to  every  defense  which  the  party  sought  to  be 
charged,  would  be  entitled  to  make,  if  there  had  not  been  a 
transfer.  When  the  legislative  power  creates  a  municipal 
corporation,  for  the  purposes  of  local  government,  conferring 
powers  in  the  exercise  of  which  debts  may  be  incurred,  it  is 
easy  to  say  that  the  corporation  may  give  these  debts  the 
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form  of  negotiable  paper,  if  it  is  intended  that  it  shoald. 
In  the  absence  of  the  grant  of  the  power,  an  implication  of  it 
would  infringe  the  policy  to  narrow  the  use  of  such  paper  in 
ordinary  transactions,  which  the  general  statutes  clearly 
manifest. 

The  power  of  taxation  in  the  charter  of  the  city  of  Wo- 
tumpka,  as  it  was  in  the  charters  generally  which  were  en- 
acted in  that  period  of  our  history,  was  limited ;  and  from 
taxation  only  the  means  of  paying  debts  could  be  derived. 
The  debts  could  properly  originate  only  in  the  execution  of 
the  purposes  of  the  incorporation.  If  a  power  to  borrow 
money  was  deemed  incidental,  or  should  be  implied,  it  would 
be  difficult,  if  not  impossible,  to  confine  the  debts  to  these 
purposes.  There  would  be  no  limit  of  the  power,  as  to  third 
persons  who,  in  good  faith,  should  make  the  loans,  other 
than  the  discretion  of  the  corporate  officers  and  agents  ;  and 
the  money  could  easily  be  diverted  from  the  purposes  and 
objects  of  the  corporation.  A  careful  examination  of  our 
legislation,  prior  and  subsequent  to  the  original  incorpora- 
tion of  the  city  of  Wetumpka,  shows  that,  whenever  it  was 
intended  municipal  corporations,  or  counties,  which  are  quasi 
municipal  corporations  (and  these  embrace  aU  our  public 
corporations),  should  have  power  to  issue  negotiable  paper, 
or  to  borrow  money,  the  power  has  been  expressly  conferred, 
or  other  than  governmental  power  has  been  conferred,  which 
could  not  be  advantageously  exercised  without  the  use  of 
such  paper,  or  without  obtaining  loans.  The  result  is,  that 
the  bonds  now  sought  to  be  enforced  were  unauthorized  by 
the  original  act  of  incorporation :  the  bond  to  Rose,  be- 
cause its  consideration  was  money  borrowed,  by  the  mayor 
and  aldermen  ;  the  bonds  held  by  Smith,  for  the  same  reason, 
and  because  they  are  negotiable  paper. 

Whatever  may  be  the  diversity  of  opinion,  as  to  the  implied 
or  the  incidental  power  of  a  municipal  corporation  to  borrow 
money,  or  to  issue  or  become  a  party  to  negotiable  paper, 
there  is  but  little,  if  any,  that  without  an  ea-press  grant  of 
potver  the  corporation  can  not  become  a  shareholder,  or  a 
stockholder,  in  a  private  corporation,  or  borrow  money,  or 
incur  debts,  to  aid  extraneous  objects. — Dillon  on  Mun.  Cor. 
§  106  ;  Toivn  of  South  Otlnica  v.  Perkins,  94  U.  S.  262 ;  Totcn 
of  Gotoma  v.  Eanes,  92  U.  S.  284.  Authority  to  subscribe 
for  the  stock  of  the  Central  Plank-Road  Company,  and  of  the 
Tallassee  Branch  of  the  road,  and  to  borrow  money,  or  to 
issue  negotiable  paper  to  pay  the  subscription,  is  claimed 
under  the  act  of  February  29th,  1848,  and  the  act  entitled 
"  an  act  amending  the  act  incorporating  the  City  of  Wetump- 
ka,"  approved  February  1st,  1850. 
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The  first  section  of  the  act  of  1848  authorizes  the  mayor 
and  aldermen  to  issue  bonds,  under  the  corporate  seal  of  the 
city,  signed  by  the  mayor  and  treasurer,  in  sums  not  less 
than  one  hundred  dollars  each,  to  bear  such  rate  of  interest, 
not  exceeding  eight  per-cent.  per  annum,  and  to  be  redeemed 
at  such  time  and  upon  such  terms  as  were  expressed  in  the 
bonds ;  the  entire  amount  issued  not  to  exceed  at  any  one 
time  fifty  thousand  dollars.  The  section  proceeds  :  "  No 
bonds  shall  be  issued,  but  upon  an  entire  concurrence  of  the 
board  of  mayor  and  aldermen,  upon  a  full  attendance  of  all 
the  members  of  the  board,  and  when  there  is  no  vacancy ; 
which  shall  be  made  manifest  only  by  an  entry  of  the  order 
for  issuing  being  made  on  the  minutes  of  said  board,  and 
being  signed  by  each  member  thereof ;  nor  shall  any  contract 
amounting  to  one  hundred  dollars,  made  under  any  of  the 
provisions  of  this  act,  be  valid,  which  is  not  made  under  all 
the  restrictions  in  this  section  recited."  The  second  section 
declares  the  purposes  to  which  the  money  arising  from  the 
sales  of  the  bonds  must  be  appropriated — the  securing  the 
right  of  way,  and  constructing  a  canal,  around  the  lower  end 
of  the  shoals  of  the  Coosa  river ;  and  confers  on  the  treas- 
urer authority  to  sell  the  bonds  at  par  value.  The  third  sec- 
tion reads  :  "  That  taxes  arising  from  assessments  on  the 
real  estate  in  the  corporate  limits  of  said  city,  together  with 
the  real  estate  belonging  to  said  corporation,  with  the  rents, 
issues,  and  profits  thereof,  be,  and  the  same  are  hereby, 
pledged  and  appropriated  for  the  final  payment  of  all  bonds 
issued  under  the  provisions  of  this  act." — Pamph.  Acts  1847-8, 
pp.  223-5. 

The  act  of  February  1st,  1850,  reads  :  "  That  the  amount 
of  bonds  issued  under  the  provisions  of  the  first  section  of 
said  act  may  be  extended  to  one  hundred  thousand  dollars, 
and  the  money  arising  from  the  sale  of  said  bonds  may  be 
appropriated,  under  the  supervision  and  direction  of  the 
mayor  and  aldermen  of  Wetumpka,  for  any  purpose  of  inter- 
nal improvement  for  the  benefit  of  the  citizens  of  Wetump- 
ka."—Pamph.  Acts  1849-50,  p.  348. 

These  statutes  were  enacted,  and  the  bonds  now  preferred 
as  claims  against  the  city  were  issued,  while  the  constitution 
of  1819  was  the  fundamental  law.  That  constitution  did  not 
inhibit  the  General  Assembly  from  authorizing  municipal 
corporations  to  become  stockholders  in  private  corporations, 
and  aiding  in  the  construction  of  railroads,  plank-roads,  or 
other  improvements,  though  they  extended  beyond  the  cor- 
porate limits,  or  even  beyond  the  State ;  and  the  borrowing 
of  money,  or  the  issue  of  negotiable  securities,  which  were 
to  be  paid  by  municipal  taxation,  to  accomplish  such  pur- 
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poses.— Stein  v.  'Mobile,  24  Ala.  591 ;  Gibbons  v.  Railroad  Com- 
pany, 36  Ala.  410. 

In  Mayor  and  Aldermen  of  Wetumpkav.  Frt«/er,29Ala.651, 
the  action  was  founded  on  the  breach  of  the  condition  of  a 
bond  executed  bj  Winter  to  the  mayor  and  aldermen,  by 
which  Winter,  in  consideration  of  the  bonds  of  the  city, 
agreed  to  pay  the  subscription  of  the  city  to  the  Tiillassee 
Branch  of  the  Central  Piank-Boad  Company,  as  the  com- 
pany should  reauire  payment  The  complaint  set  out  the 
act  of  February  29th,  1848,  and  that  of  February  Ist,  1860 ; 
and  a  demurrer  to  it  assigned  several  causes,  none  of  which 
seem  to  have  been  considered,  except  that  which  questioned 
the  validity  of  the  bonds  of  the  city.  The  complaint  averred, 
with  great  particularity,  the  issue  of  the  bonas  of  the  city, 
under  all  the  restrictions  contained  in  the  first  section  of  the 
act  of  1848.  The  opinion  of  the  court  is  limited  expressly 
to  the  facts  as  disclosed  by  the  record.  It  was  held,  that 
the  act  of  February  Ist,  1850,  authorized  the  city  to  subscribe 
for  the  stock  in  the  Tallassee  Branch  of  the  Central  Plank- 
Boad  Company  ;  that  the  expression  *'  internal  improvements," 
as  found  in  that  act,  did  not  mean  improvements  within  the 
city,  but  works  within  the  State, — improvements  of  the  high- 
ways and  channels  of  commerce ;  and  it  was  the  incidental 
benefits  arising  from  them  to  the  citizens  of  Wetumpka  which 
the  act  contemplated. 

Without  inquiring  whether  we  would  concur  in  this  view, 
if  the  question  was  first  presented,  we  adhere  to  it,  so  far  as 
it  affects  any  question  now  involved.  The  mayor  and  alder- 
men, of  consequence,  had  power  to  subscribe  to  the  stock  of 
the  Central  Plank-Road  Company,  and  of  the  Tallassee 
Branch,  and  to  issue  and  sell  the  bonds  of  tlie  city  to  pay 
such  subscription.  But,  in  the  exercise  of  the  power,  they 
were  bound  and  limited  by  the  provisions  of  the  act  of  Feb- 
ruary 29,  1848.  The  act  of  February  1,  1850,  does  not  re- 
move or  relax  any  of  the  conditions,  restrictions,  or  limita- 
tions, which  were  imposed  by  the  act  of  February  29,  1848. 
Of  the  latter  act,  there  is  no  other  change  or  modification, 
than  in  conferring  on  the  mayor  and  aldermen  power  to  ap- 
propriate the  money  arising  from  the  sale  of  the  bonds  of 
the  city,  to  other  purposes  than  the  construction  of  a  canal, 
and  increasing  the  amount  of  bonds  which  could  be  issued, 
from  fifty  to  one  hundred  thousand  dollars.  Under  the  acts, 
no  bond  could  be  issued,  or,  if  issued,  no  bond  was  valid, 
unless  the  order  for  issuing  teas  made  with  the  entire  concur- 
rence of  the  IxKird  of  mayor  and  aldermen,  upon  a  full  attend- 
ance, when  there  ivas  no  vacancy  ;  which  could  be  made  manifest 
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ordy  by  an  entry  on  the  minutes  of  the  hoard,  and  being  signed 
by  each  member  thereof. 

The  power  of  the  General  Assembly  to  confer  on  the  city 
of  Wetumpka  this  extraordinary  power,  foreign  to  the  pur- 
poses of  its  original  incorporation,  the  decisions  of  this  and 
other  courts.  State  and  Federal,  had  sanctioned.  Having 
that  power,  the  General  Assembly  had  as  ample  power  to 
declare  the  conditions  and  limitations  upon  and  under  which 
the  city  could  exercise  the  power  delegated.  It  had,  also, 
plenary  power  to  declare  that,  if  these  conditions  and  limita- 
tions were  not  observed,  the  acts  and  contracts  of  the  city 
should  not  be  valid ;  and  it  had  the  power  to  declare  what 
should  be  the  evidence,  the  sole  and  exclusive  evidence,  of  their 
observance.  The  limitations  and  restrictions  imposed,  were 
intended  to  protect  the  city  from  an  abuse,  or  an  injudicious 
exercise  of  the  power  conferred.  A  majority  of  the  board  of 
mayor  and  aldermen  were  intrusted  with  the  exercise  of  the 
ordinary  powers  of  the  corporation,  and  the  evidence  of 
their  acts  might,  in  some  cases,  remain  in  parol,  or  be  entered 
on  the  minutes  of  the  board.  If  entered  there,  no  particu- 
lar designation  of  the  individuals  concurring,  or  declining  to 
concur,  would  be  essential.  A  majority  was  not  intrusted 
with  the  power  of  issuing  bonds  under  these  acts.  A  con- 
currence of  the  whole  number  constituting  the  board  was 
necessary.  The  presence  of  all  the  members  of  the  board  of 
mayor  and  aldermen  is  not  necessary  in  the  exercise  of  the 
ordinary  corporate  powers;  and  though  vacancies  may  occur, 
the  board  has  all  such  powers,  unless  reduced  below  a  quo- 
rum for  the  transaction  of  business.  But  the  exercise  of  these 
powers  would  not  involve  the  consequences  which  would  fol- 
low from  an  exercise  of  the  extraordinary  power  these  stat- 
utes confer.  Therefore,  the  General  Assembly  cautiously 
limited  the  exercise  of  the  power,  and,  not  satisfied  with  the 
limitation,  proceeded  further,  and  declared,  if  the  observance 
of  the  limitation  was  not  manifested  in  a  particular  mode, 
all  contracts  made,  or  purporting  to  be  made,  in  the  exercise 
of  the  power,  should  not  be  valid.  Npw,  courts  are  bound 
to  take  notice  of  these  statutes,  of  all  their  terms,  and  to 
measure  every  contract  which  they  are  required  to  enforce, 
and  which  is  supposed  to  derive  validity  from  them,  by  in- 
quiring whether  they  conform  to  these  terms.  Those  who 
enter  into  such  contracts,  and  claim  benefits  from  them,  can 
not  escape  the  obligation  and  consequences  of  the  maxim, 
that  every  man  is  presumed  to  know  the  law.  No  represen- 
tation, no  admission,  no  declaration,  made  by  the  officers  of 
the  corporation,  can  absolve  from  this  obligation.  As  be- 
tween natural  persons,  with  whom  no  peculiar  relations  exist, 
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admissions,  declarations,  or  misrepresentations  of  the  law,  do 
not  relieve  from,  or  create  liability.  With  the  same  knowl- 
edge of  the  law,  which  can  be  imputed  to  these  officers  and 
agents,  those  who  deal  with  them  are  chargeable ;  and  cer- 
tainly there  is  no  indication  in  the  statutes  of  a  purpose  (but 
there  is  an  expression  of  a  contrary  purpose)  to  invite  stran- 
gers to  rely  on  the  representations  of  tne  mayor  and  alder- 
men, or  of  the  mayor  and  treasurer.  These  Umitatious  are 
vain  and  useless — they  are  a  mockery  of  right  and  justice,  a 
snare  and  delusion  to  the  people  who  reposed  upon  them,  if 
they  are  to  be  evaded  upon  the  pretense,  that  the  bonds  now 
sought  to  be  enforced  against  the  city,  though  not  issued  in 
conformity  to  them,  are  m  the  hands  of  bona  fide  holders,  who 
have  relied  upon  the  acts  of  the  mayor  and  treasurer  in  issu- 
ing them,  and  declaring  on  the  face  of  the  bonds  that  tbey 
were  issued  in  conformity  to  the  statutes.  There  can  be  no 
holder  of  the  bonds,  who  is  not  charged  with  knowledge  of 
the  statutes  ;  none  not  deriving  title  from,  and  tracing  it  to 
the  statutes,  which  are  the  origin  and  foundation  of  his  right 
The  reference  in  the  bond  to  Rose,  to  these  statutes,  directed 
attention  and  inquiry  to  them  as  the  authority  for  the  mak- 
ing of  the  bond.  The  reference  in  the  bonds  to  Smith  is 
very  inaccurate,  as  to  the  date  of  the  statutes.  There  was 
no  statute  of  January  19th,  1839,  referring  to  the  city  of 
Wetumpka.  But,  assuming  that  was  a  clerical  error,  and 
the  act  intended  was,  as  his  cross-bill  in  effect  avers,  the  act 
of  February  29,  1848,  the  reference  would  charge  him  with 
notice  of  the  statutory  limitations  and  conditions.  A  pur- 
chaser of  real  estate  is  charged  with  notice  of  all  that  ap- 
pears on  the  face  of  the  title-deeds  of  his  vendor,  and  pro- 
tection against  equities  of  which  these  give  notice  is  never 
afforded  him. 

If  the  limitations,  or  conditions,  or  restrictions,  as  they 
are  termed  in  the  statute,  are  not  observed  in  the  making  of 
the  contracts  it  authorizes,  it  is  declared  such  contracts  are 
not  valid.  This  is  but  another  form  of  expressing  that  they 
are  void.  When  contracts  are  by  statute  pronounced  void^ 
they  cannot  become  good  in  the  hands  of  subsequent  holders, 
though  bad  faith  may  not  be  imputable  to  such  holders,  and 
they  may  have  acquired  them  for  value. — 1  Parsons  on  Notes 
and  bills,  218;  SaUnvarsh  v.  Tuthill,  13  Ala.  404;  Anthony 
V.  Jasper  Counti],  4  Dillon,  C.  C.  143. 

But  neither  the  appellee  nor  Smith  can  be  regarded  as 
entitled  to  the  immunity  and  protection  afforded  the  bona  fide 
holder  of  commercial  paper.  The  appellee  is  the  assignee  of 
the  judgment  in  favor  of  Rose,  and  from  that  assignment 
derives  its  rights.     The  assignee  of  a  judgment  succeeds 
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only  to  the  rights  and  equities  of  the  assignor — he  stands  in 
his  place,  and  is  affected  by  every  claim  the  defendant  in 
the  judgment  could  prefer  against  him.  The  contract  was 
made  with  Rose,  and  the  bond  issued  and  made  payable  to 
him.  As  between  the  immediate  parties  to  a  negotiable  in- 
strument (if  it  could  be  conceded  that  was  the  character  of 
the  bond  to  Rose),  not  only  the  consideration  is  open  to 
inquiry,  but  it  is  subject  to  every  defense  which  could  be 
made  against  any  other  instrument.  It  is  only  when  there 
is  a  transfer,  a  negotiation  of  the  instrument,  to  another 
party,  between  whom  and  the  maker,  or  prior  parties,  no 
privity  exists,  that  an  inquiry  into  the  consideration  is  fore- 
closed, or  diefenses  are  cut  off. — 1  Dan.  Neg.  Ins.  §  769. 

Nor  can  Smith  claim  protection  as  a  bona  fide  holder, 
though  the  bonds  held  by  him  are  negotiable  instruments. 
Whatever  may  be  the  course  of  decision  elsewhere,  the  doc- 
trine unequivocally  established  in  this  court  many  years  ago, 
and  reaffirmed  by  repeated  decisions,  is,  that  if  fraud,  or  ille- 
gality in  putting  in  circulation  negotiable  paper,  or  a  defense 
addressed  to  its  consideration,  is  shown,  the  onus  is  cast  on 
the  holder,  claiming  protection  against  such  defenses,  to 
prove  that  in  good  faith,  before  maturity,  in  the  usual  course 
of  business,  upon  a  valuable  consideration,  he  acquired  the 
paper. — Boss  v.  Drinkard,  35  Ala.  434.  No  such  proof  has 
been  made  by  Smith ;  and  he  can  stand  upon  no  other 
ground,  than  that  the  original  holder  of  the  bonds  would 
have  occupied. 

There  is  a  plain  difference  between  this  case  and  that 
large  class  of  cases  decided  by  the  Supreme  Court  of  the 
United  States,  in  which  municipal  bonds  were  enforced, 
though  there  was  fraud  or  irregularity  in  their  issue,  the 
right  of  a  bona  fide  holder  having  attached.  First,  the  rights 
of  a  bona  fide  holder  are  not,  as  we  have  seen,  involved. 
Second,  it  is  not  fraud,  or  irregularity  merely,  in  the  issue  of 
the  bonds.  The  power  to  issue  them  never  existed— the 
facts  out  of  which  the  power  could  arise  never  occurred. 
No  officer  of  the  corporation,  no  particular  person,  or  special 
tribunal,  was  clothed  with  the  power  or  the  duty  to  ascer- 
tain whether  the  facts  had  occurred,  and,  by  an  expression 
or  declaration,  to  inform  others  of  their  occurrence.  There 
was  but  one  mode  of  manifesting  them,  and  that  mode  the 
statute  declares  is  exclusive.  There  can  be,  in  principle,  no 
difference  between  the  want  of  power,  and  a  grant  of  power 
upon  a  condition  which  is  never  performed.  Until  the  con- 
dition is  performed,  the  power  cannot  pass.  And  in  this 
case,  until  the  entire  concurrence  of  all  the  board  of  mayor 
and  aldermen,  entered  on  the  minutes  of  the  board,  signed 
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bv  all,  the  city  was  without  power  to  issoo  these  bonds. 
That  was  the  condition  precedent,  pre8cril)ed  clearly  and 
emphatically  by  the  General  Assembly;  and  performance  of 
that  condition  could  be  made  manifest  only  by  the  entry  on 
the  minutes,  signed  by  the  mayor  and  aldermen.  The  mayor 
and  treasurer  may  have  declared  that  the  board  unani- 
mously approved  the  subscriptions  to  the  plank-road  com- 
panies, and  authorized  the  issue  of  the  bonds,  and  that  the 
bonds  were  issued  in  conformity  to  the  statutes.  It  was  not 
their  province  to  make  the  declaration,  and  it  is  of  no  more 
value  as  evidence,  than  the  declaration  of  any  other  citizens 
of  Wetumpka.  It  may  be  founded  in  truth,  but  is  not  the 
evidence  of  the  fact  the  statute  requires,  and  declares 
exclusive. 

Another  feature,  distinguishing  the  case,  is  the  statutory 
declaration  of  the  invalidity  of  the  bonds,  the  restrictions  of 
the  statute  not  having  been  observed,  which  brings  the 
case  within  the  doctrine  of  Avthony  v.  Jwtper  County, 
supra.  There  not  having  been  an  entry  on  the  minutes  of 
the  board  of  mayor  and  aldermen,  signed  by  each  member, 
of  an  order  or  authority  for  the  issue  of  these  bonds,  they 
cannot  be  pronounced  valid  obligations  binding  the  city. 

But,  it  is  insisted  the  judgment  at  law,  against  the  mayor 
and  aldermen,  in  favor  of  Rose,  founded  on  the  bond  issued 
to  him,  estops  this  defense,  so  far  as  the  appellee  is  con- 
cerned. The  answer  abounds  with  allegations  of  fraud  and 
collusion  in  the  obtaining  of  that  judgment,  which,  it  is 
proper  to  say,  are  wholly  unsupported  by  evidence.  It 
appears  to  have  been  obtained  iu  the  regular  course  of  judi- 
cial proceedings,  and  certainly  before  a  court  of  competent 
jurisdiction.  We  have  no  doubt  that,  in  any  proceeding  at 
law  for  its  enforcement,  it  is  conclusive,  and  that  in  all  courts 
it  entitles  Rose,  and  his  transferree,  to  stand  as  a  judgment 
creditor  of  the  city,  with  all  the  rights  which  would  flow 
from  that  relation.  The  equity  of  the  original  bill,  however, 
depends  upon  the  right  of  the  appellee  to  enforce  the  pledge 
and  appropriation  of  the  taxes  arising  from  the  assessments 
on  real  estate  made  by  the  city,  and  of  the  real  estate  of  the 
city,  made  by  the  third  section  of  the  act  of  1848.  To  ob- 
tain relief  merely  as  a  judgment  creditor,  there  is  no  ground 
of  equity  jurisdiction  averred  in  the  original  bill— no  obstruc- 
tion to,  or  inadequacy  of  legal  remedies.  The  enforcement 
of  the  trust  created  by  tl:e  statute,  to  which  we  have  referred, 
is  the  exclusive  ground  upon  which  the  resort  of  the  appel- 
lee to  a  court  of  pquitv  can  be  maintained.—  liice  v.  Water- 
fo2wi,  19  Wall.  ■'  .        /        J   • 

It  is  only  to  the  bonds  issued  under  authority  of,  and  in 
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conformity  to  the  statutes,  that  the  trust  extends.  Debts 
may  be  contracted  by  the  city,  and  judgments  rendered 
against  it  founded  on  such  debts ;  security  for  these,  the 
statute  did  not  intend  or  create.  A  judgment  or  decree  of 
a  court  of  competent  jurisdiction  is  conclusive,  not  only  of 
the  subject-matter  determined,  but  of  all  other  matters  which 
could  have  been  litigated  and  decided.  Whether  the  trust 
and  security  afforded  by  the  statute  attached  to  the  bond  to 
Rose,  was  not  a  matter  which  could  be  determined  in  a  court 
of  law.  A  court  of  equity  only,  when  the  enforcement  of 
the  trust  was  claimed,  could  determine  that  question.  The 
validity  of  the  bond,  as  a  debt  of  the  corporation,  could  have 
been  litigated  in  the  action  at  law ;  and  it  may  be  conceded 
that  the  judgment  conclusively  determines  that  question.  It 
does  not  determine  that  it  is  a  debt  to  which  the  trust  of  the 
statute  extends  ;  and  by  no  laches  of  the  officers  of  the  cor- 
poration can  the  trust  be  made  to  embrace  any  demand  not 
within  its  terms. — Branham  v.  Mayor^  &c.  of  San  Jose,  24  Cal. 
604 ;  Batchelder  v.  Taylor,  11  N.  H.  129. 

We  have  not  overlooked  other  questions  which  have  been 
argued  by  counsel.  They  cannot  change  the  results  of  our 
deliberations,  and  it  is  unnecessary  to  protract  this  opinion 
by  a  discussion  of  them. 

The  decree  of  the  chancellor  must  be  reversed,  and  the 
cause  remanded,  that  the  Court  of  Chancery  may  order  a  dis- 
solution of  the  injunction  heretofore  granted,  a  settlement  of 
the  accounts  of  the  receivers,  and  the  payment  of  all  funds 
in  their  hands  to  the  mayor  and  aldermen,  and  the  restora- 
tion of  the  wharf  property  to  their  possession ;  a  restitution 
to  them  of  all  moneys  paid  to  Smith,  or  to  the  wharf  com- 
pany, under  orders  or  decrees  made  in  this  cause,  and  a  dis- 
missal of  the  original  bill,  at  the  cost  of  the  appellee ;  and 
the  cross-bill  at  the  cost  of  Smith. 

Stone,  J.,  not  sitting. 
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ABATEMENT— See  Action,  11—13. 
ACCOMPLICK 

1.  Examination  as  to  matters  criminating  himself.— Vlhtn  an  accomplice  con- 

uentw  to  testify  as  a  witness  lor  the  State,  he  can  not  refuse  to  annwer  a 
question  because  bis  answer  may  criminate  himself;  bnt  thin  mie  only 
extends  to  questions  concerning  matters  about  which  he  has  already 
testified.— ZocfcflM  v.  Ihe  State.  5. 

2.  How  corroborateil.— When  a  conviction  of  felony  is  sought  on  the  testi- 

mony of  an  accomplice,  there  must  be  corroborative  eyidence  tending 
to  connect  the  defendant  with  the  commission  of  the  crime  (Code, 
^  4894) ;  and  when  there  is  such  corroborative  evidence,  it  is  tor  the 
jury  to  decide  the  effect  to  which  it  is  entitled.— 7b.  5. 

ACCOUNT. 

1.  Proof  of  account.— kn  account  is  not  documentary  eTid«»nce.  nor  goT- 

emed  by  the  rules  which  apply  to  primary  and  secondary  evirlenc**. — M. 
&  C.  Railroad  Co.  r.  Maples,  601. 

2.  Same;  from  book-entries. — A  witness,  testifying  to  the  correctneaa  of  an 

account,  may  aid  his  memory'  by  consulting  the  entries  in  books,  when 
he  hiraselt  made  them,  and  had  knowledge  of  their  correctnem  when  be 
made  them  ;  but  he  can  not  testify  to  the  correctnetw  of  an  account,  an 
made  out  from  books  in  his  custody  and  possession,  when  he  did  not 
himself  make  the  entries,  and  has  no  knowledge  of  the  uaiterN  of  %o- 
count  except  as  derived  from  the  books. — Jb.  601 ;  Aeklen's  Ettcutor  r. 
Iftckman,  494, 

ACTION. 

1.  W'Aen  action  lies  against  judicial  o/ffr«T.— A  judicial  oflScer,  or  pen«on  In- 

vested with  judicial  power,  is  not  liable  to  a  civil  action  for  dumagec,  at 
the  suit  of  a  person  aggrieved  bj-  the  exercise  ol  that  power  in  any  par- 
ticular case  within  the  pale  of  his  jurisdiction,  though  malice,  or  error, 
or  both  combined,  may  have  entered  into  his  decision. —  H'oix/ni/f  ». 
Stewart,  206. 

2.  Safne ;  jurisdiction  d^ned. — Jurisdiction  is  the  power  to  hear  and  deter- 

mine a  cause,  and  it  exists  whenever  an  oflBcer  or  tribunal  is  by  law 
clothed  with  the  capacity  to  act  upon  the  general,  and.  so  to  KiMtik,  the 
abstract  question,  and  to  determine  and  adjudge  whether  the  particular 
facts  presented  call  for  the  exercise  of  the  abstract  power.  — 76.  406. 

3.  W'Aen  action  lies  for  money  paid  by  mi.'Hake.—Mnnej  paid  under  a  mistake 

of  a  material  fact  may  be  recovered  in  an  action  on  the  common  ooanta 
in  assumpsit,  although  the  person  making  the  payment  bad  in  his 
power  the  means  of  ascertaining  the  facts,  and  was  guilty  of  negligence 
in  not  ascertaining  them  ;  but  such  negligence  on  bis  part  is  a  tact  for 
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the  consideration  of  the  jury,  in  determining  whether  his  alleged  igno- 
rance was  real  or  feigned. —  Young  &  Son  v.  Lehman,  Durr  &  Co.,  519. 

4.  Same,  for  money  paid  under  forged  instrument.  — A  person  who  discounts  a 

negotiable  instrument  which  is  forged,  and  to  which  he  is  not  a  party, 
may  recover  back  the  money  so  paid ;  but,  when  he  is  a  party  to  the  in- 
strument, and  stands  in  such  a  relation  to  the  other  parties  that  he 
ought  to  know  whether  it  is  genuine  or  not,  he  can  not  recover  money 
paid  on  it. — lb.  519. 

5.  Same. — The  acceptor  of  a  bill  of  exchange  is  chargeable  with  a  knowl- 

edge of  the  drawer's  signature,  and  can  not  recover  money  paid  on  a 
forged  signature ;  but,  if  a  material  alteration  is  made  in  the  draft, 
after  it  has  been  signed  by  the  drawer,  and  the  drawee  is  not  guilty  of 
any  negligence  in  the  matter,  he  may  recover  money  paid  on  it  in 
ignorance  of  the  alteration ;  yet  not  against  the  drawer,  unless  negli- 
gence can  be  attributed  to  the  latter. — lb.  519. 

6.  Action  between   innocent  suffei-ers  by  vyrongjul  act  of  third  person. — As  be- 

tween persons  equally  innocent,  one  of  whom  is  bound  to  know  and  act 
upon  his  knowledge,  while  the  other  has  no  means  of  knowledge,  the 
latter  will  not  be  burdened  with  a  loss,  in  exoneration  of  the  former ; 
and  when  one  of  two  innocent  persons  must  suffer  by  the  tortious  act  of 
.  a  third,  he  must  bear  the  consequences  who  gave  the  wrongdoer  the 
means  of  doing  the  wrongful  act.— i6.  519. 

7.  Same;  letter  of  credit;  money  paid  on  forged  bill  of  lading.— A.  letter  author- 

izing the  person  to  whom  it  is  addressed  to  draw  on  the  writers  for  any 
cotton  he  may  buy  in  a  named  city,  provided  the  draft  is  accompanied 
by  a  bill  of  lading  of  the  cotton,  and  does  not  in  amount  exceed  three- 
fourths  of  the  market  price  of  the  cotton,  binds  the  writers,  as  in  favor 
of  any  person  who,  on  the  faith  of  the  letter,  advances  the  money  to 
buy  the  cotton,  for  a  draft  which  conforms  to  the  prescribed  conditions, 
although  the  accompanying  bill  of  lading  is  not  genuine  ;  and  having 
paid  the  draft,  they  can  not  recover  back  the  money,  on  discovering  the 
fraud  in  the  bill  of  lading.— 76.  519.    ' 

8.  Action  against  bank  for  moneys  deposited  and  collected  during  late  war.— A 

customer  of  an  incorporated  bank,  who  deposited  with  it  for  collection, 
at  different  times,  between  November,  1861,  and  April,  1862,  notes  and' 
di-afts  on  third  persons  ;  giving  no  instructions  as  to  the  kind  of  funds 
to  be  received,  and  making  no  demand  until  after  the  close  of  the^ 
war, — can  not  recover,  under  the  common  counts,  more  than  the  value 
of  Confederate  currency  when  the  demand  was  made.— Henry  v.  North- 
ern Bank  of  Alabama,  527. 

9.  Action  by  plaintiffs  in  aitachment,  for  wrongful  second  levy,  whereby  sureties 

on  replevin  bond  are  discharged. — When  an  attachment  has  been  levied 
on  personal  property,  which  is  replevied,  and  a  second  attachment  is 
afterwards  levied  on  it,  under  which  it  is  taken  from  the  possession  of 
the  sureties,  whereby  they  are  discharged,  the  plaintiffs  in  the  first  at- 
tachment have  their  remedy  against  the  sheriff,'  for  his  authorized  act 
in  taking  the  property  under  the  junior  attachment,  and  may,  possibly, 
maintain  an  action  for  money  had  and  received  against  the  plaintiffs  in 
that  attachment.  — Cordaman  v.  Malone,  556. 

10.  When  heir  may  maintain  action  for  trespass  on  lands.— The  heir  may  main- 

tain an  action  at  law  for  a  trespass  on  lands  descended  to  him,  although 
the  administrator  had,  prior  to  the  commission  of  the  trespass,  ob- 
tained an  order  to  sell  them  for  the  payment  of  debts,  but  had  never 
sold  them  under  the  order,  nor  otherwise  exercised  any  of  his  statutory 
powers  over  them,  and  had  resigned  his  administration  before  the  com- 
mencement of  the  action.— Ca/Aoun  v.  Fletcher,  574. 

11.  Abatement  and  revivor  of  action. — By  statutory  provision  (^Code,  ^  2908), 

no  civil  action  abates  by  the  death  or  other  disability  of  a  party,  plain- 
tiff or  defendant,  when  the  cause  of  action  survives;  but  the  action  may 
be  revived,  op  motion,  within  eighteen  months  after  the  occurrence  of 
the  disability.— ^ans  v.  Welch,  2.'j0. 

12.  Same,  in  ejectment,  or  statutory  action. — In  ejectment,  or  the  corresponding 
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statatory  action,  if  the  sole  plaintiff  die*,  or  if  one  of  aeraml  pkintift 
dies,  the  revivor  may  bo  in  the  name  of  his  peraonal  repnaentatiTe 
alone,  or  in  the  names  of  his  heirs  or  deviMes,  or  in  the  oamea  of  both 
the  personal  representative  and  the  heirs  or  devisee*,  to  b«  det«nnUi*d 
by  the  extent  of  the  recovery  songht— whether  the  land  only,  or  abo 
damages  accruing  prior  and  sab»equent  to  the  death  of  the  orisiiMl 
plaintiff.— 76.  250. 
13.  LimiUUion  of  revitxfr;  amendment  of  complaint,— la  whatever  form  th«  re- 
vivor is  soaght,  it  mnst  be  made,  or  a  motion  to  revive  mxuA  be  altered. 
within  eighteen  months  after  the  death  of  the  party;  and  if  not  made 
within  that  time,  the  action  abates  as  to  the  interest  of  the  decMMed; 
and  the  defect  can  not  be  afterwards  cnred  by  an  amendment  of  the 
complaint,  bringing  in  the  parties  on  whom  that  interest  baa  devolved. 
76.  260. 

AGENCY. 

1.  How  proved. — Agency  can  not  bo  proved  by  the  mere  declarations  of  the 

person  assuming  to  act  as  agent,  though  it  mar  be  interred  from  his 
previous  employment  in  similar  acts,  or  from  sameqaent  aoqniesoenoe. 
Womack  v.  Bird,  500. 

2.  Notice  to  agent ;  when  not  binding  on  principal  — Notice  to  an  auctioneer, 

employed  to  make  a  sale  of  lands,  of  the  pendency  of  a  suit  against  his 
principal  respecting  the  property,  does  not  operate  as  notice  to  bis 
principal,  being  outside  the  scope  of  his  powers  and  dnties.- iBiitoii  o. 
Citi2ens'  Mutual  Ins.  Co.,  488. 

3.  Declarations  oj  agent ;  admissibility  against  principal — In  an  action  against 

an  incorporated  bank,  the  declarations  or  admissions  of  its  president 
can  not  be  received  to  establish  a  liability  against  it.— //enry  ±  Cb.  v. 
Northern  Bank  of  Ala.,  527. 

4.  Some. — The  declarations  or  statements  of  an  agent,  having  authority  only 

to  demand  and  receive  from  the  defendant  the  property  sued  for,  made 
to  third  persons,  after  a  refusal  to  deliver  by  the  defendant,  in  deroga- 
tion of  the  title  of  plaintiff,  his  princijcAl,  are  not  competent  evidence 
against  plaintiff. — Bynum  v.  Soidheru  Pipe  and  P^^  Oo.,  46i 

5.  Same;  admissibility  against  principal  or  his  aurtlies. — The  admission  of  an 

agent,  not  made  at  the  time  of  doing  an  act  in  the  exercise  of  his  an- 
thority,  nor  explanatory  of  any  contemporaneous  act  in  the  execution 
of  hlB  agency,  is  not  competent  evidence  against  his  principal,  nor 
against  his  principal's  sureties. — M.  A  C.  Ra\lTO.td  Cd.  v.  Maples,  601. 

ALIENS.. 

1.  Alien  enemy.— In  an  action  on  the  common  counts,  where  the  plaintiff 
relies  lor  a  recovery  on  an  account  stated  since  the  close  of  the  late  war, 
and  partial  payment  or  acknowledgment  made  since  that  time,  no  ques- 
tion of  alien  eneiny  can  arise,  altbough  the  original  consideration  of  the 
account  or  promise  accrued  during  the  war,  and  the  parties  were  at  thst 
time  under  different  and  opposing  flags. — Adclen'$  Bucutor  «.  .ffiofe- 
man,  4B4. 

AMENDMENT. 

1.  Of  complaint, — In  ejectment,  or  the  corresponding  statutory  action,  if  the 

sole  plaintiff  dies,  or  if  one  of  several  plaintiflb  dies,  and  the  action  is 
not  revived  within  eighteen  months  after  his  death  (Code,  ^  2098).  it 
abates  as  to  his  interest ;  and  the  defect  can  not  bo  afterwards  cured  by 
an  amendment  of  the  complaint,  bringing  in  the  parties  on  whom  that 
interest  has  devolved. — Evans  v.   Welch,  250. 

2.  Statute  of  limitations  to  amended  comptainL  —Where  the  original  complaint 

is  founded  on  a  sheriff's  official  bond,  and  assigns  as  a  breach  the  non- 
payment of  a  decree  rendered  against  him  as  administrator  by  virtue  of 
hi&  office  ;  and  an  lulditional  count  is  filed,  by  leave  of  the  oooit,  as  an 


638  INDEX. 

AMENDMENT— Continued. 

amendment  to  the  complaint,  which  counts  on  the  probate  decree  only, 
and  makes  no  reference  to  the  bond  ;  the  amendment  does  not  present 
new  matter,  to  which  the  statute  of  limitations  can  be  pleaded. — Stringer 
V.  Waters,  361. 

3.  Amendment  of  judgment  on  error. — In  sdre/acio.?  against  bail  on  a  forfeited 

recognizance,  if  the  record  shows  that  the  scire  facias  was  returned  exe- 
cuted on  all  the  recognizors  but  one,  and  judgment  final  was  taken 
against  all,  without  two  returns  as  to  the  one  not  found,  this  court  will 
amend  the  judgment  by  discontinuing  the  proceeding  as  to  him,  if  the 
record  shows  no  other  error. — Hunt  v.  The  State,  196. 

4.  Same  ;  by  correcting  error  in  calculiUiou  of  interest. — On  appeal  from  a  judg- 

ment by  nil  dicit,  in  an  action  on  a  promissory  note,  a  clerical  misprision 
in  the  calculation  of  interest,  being  amendable  nunc  pro  tunc,  on  motion, 
in  the  court  below,  will  be  amended  by  this  court  at  the  cost  of  the  ap- 
pellant, and  the  amended  judgment  affirmed. — Smith  v.  Kennedy,  334. 

As  to  amendments  in  chancery,  see  Chanceby. 
ARREST.     See  Gbiminal  Law,  4. 
ARSON.     See  Criminal  Law,  5-8. 
ASSAULT.     See  Criminal  Law,  9. 
ASSIGNMENT 

1.  Of  mortgage  and  secured  debt,  by  heirs  {or  devisees)  of  mortgagee.— A  con 

veyance  of  the  mortgaged  premises,  by  the  heirs  (or  devisees)  of  the  de- 
ceased mortgagee,  to  the  wile  of  the  mortgagor,  operates  in  equity  as  an- 
assignment  ot  the  secured  debt ;  and  their  assignment  of  the  secured 
debt  td  her,  whether  they  have  the  legal  title  or  not,  passes  an  equity 
against  all  the  world,  except  creditors  whose  rights  are  affected  ;  a 
stranger  can  not  be  heard  to  question  the  validity  and  effect  of  such  as- 
signment.— Cooky.  Parham  &  Blunt,  456. 

2.  Of  note  for  purclMse-money  of  land.  — A  vendor's  equitable  lien  on  land, 

for  the  unpaid  purchase-money,  does  not  pass  to  an  assignee  or  trans- 
ferree  of  the  note  given  for  the  purchase-money,  when  the  transfer  does 
not  involve  the  vendor  in  liability  for  the  ultimate  payment  of  the  note, 
but  secures  to  him  all  the  benefits  of  a  payment. —  Burnett  v.  Riser's  Ex- 
ecutors, 4,27. 

3.  Assignment  of  judgment. — The  assignee   of  a  judgment  succeeds  only  to 

the  rights  ot  his  assignor,  and  can  not  claim  protection  against  equities 
which  were  binding  on  his  assignor. — Mayor  of  Wetumpka  v.  Wetumpka 
Wharf  Co.,  612. 

ATfACHMENT. 

1.  Levy  of  attachment  on  lands  ;  death  of  defenddnt  before  judgment. — When  an 

attachment  is  levied  on  lauds,  and  the  defendant  die^  before  judgment, 
the  lien  created  by  the  levy  is  thereby  destroyed  ;  and  though  the  ac- 
tion may  be  revived,  and  prosecuted  to  judgment  against  his  personal 
representative,  the  hen  is  g'me,  and  the  revivor  does  not  affect  the 
rights  of  heirs  or  devisees. —PAi/tips  v.  Ash'a  Heirs,  414. 

2.  Same ;  lien  not  enforced  in  equity.  —  i'he  plaintiff  cannot,  in  such  case,  by 

bill  in  equity  subject  the  lands  to  the  satisfaction  of  his  debt,  since  a 
court  of  equity  can  not  aid  or  supply  the  detects  of  a  statutory  remedy. 
(The  case  of  McClellan  v.  Lipscomb,  56  Ala.  255,  was  not  intended  to  in- 
timate that  such  a  bill  could  bo  maintained.)  — /6.  414. 

3.  Lien  under  levy  more  than  four  months  before  bankruptcy.— An  adjudication 

of  bankruptcy  does  not  destroy  or  affect  the  lien  of  an  attachment  levied 
more  than  four  mouths  prior  thereto :  the  debtor's  title  to  the  property 
passes  to  the  assignee  as  he  himself  held  it— that  is,  subject  to  the  lieu 
of  the  attachment  ;  and  the  court  in  which  the  attachment  suit  is  pend- 
ing may,  notwithstanding  the  bankruptcy,  proceed  with  the  suit,  and 
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enforce  the  lien  by  any  appropriate  prooem  which  does  not  involre  » 
personal  judgment  against  the  bankrupt.— ifarfin  v.  life,  406. 

4.  AUoimnce  of  homestead  exemption  to  bankrupt,  in  Utttda  raMee<  to  atlaekmtiU 

lien. — The  allowance  of  a  hgrneetead  exemption  by  the  Di^^et  Coait  iu 
bankruptcy,  in  lands  which,  though  included  in  the  bankrupt's  aebed- 
ule,  were  subject  to  the  lien  of  an  attachment  levied  on  them  more  than 
four  months  prior  to  the  adjudication  in  bankruptcy,  and  which  were 
afterwards  sold  under  the  judgmtnt  iu  the  attncbmeut  suit,  operate* 
only  on  such  claim  and  interest  in  the  land  as  passed  to  the  asngtiee, 
and  can  not  prevail  against  a  purchaser  under  the  judgment  in  attaeh- 
ment.— /6.  406. 

5.  Replevin  bond;  to  whom  payable,  and  who  mny  sue  on,— A  replevin  bond, 

in  an  attachment  caoc,  should  be  made  payable  to  the  plaintiff  in  at- 
tachment (Code,  §  3289),  and  not  to  the  officer  by  whom  the  writ  U 
levied  ;  and  if  made  payable  to  the  officer,  the  plaintiff  can  not  main- 
tain an  action  on  it  in  his  own  n&me.—Agnew  v.  LeatK  345. 

6.  Lien  of  attachment,  aa  affected  by  replevin  boitd.— The  levy  of  an  attach- 

ment on  personal  property  creates  a  lien,  and  places  the  property  in  the 
custody  of  the  law  ;  and  the  execution  of  a  replevin  bond  neither  de- 
stroys nor  impairs  this  lieu.— Cordaman  v.  Malone,  656. 

7.  Levy  oj  junior  attachment  after  replevy. — When  the  property  has  been  re- 

plevied, it  is  nevertheless  still  in  the  custody  of  the  law,  and  the  sheriff 
has  no  authority  to  levy  a  junior  attachment  on  it.  — 76.  556. 

8.  Remedy  of  aureties  on  replevin  bond,  for  wrongful  second  kuy.— If  a  junior 

attachment  is  levied  on  the  property  after  it  has  been  replevied,  the 
sureties  on  the  replevin  bond  may  interpose  a  claim,  and  try  the  right 
of  property  under  the  statute  ;  and  it  the  sheriff  refuses  to  entertain  the 
claim,  on  the  ground  that  he  has  returned  the  attachment  papers  to 
court,  the  sureties  may,  by  mandavtus,  compel  him  to  re<5eive  and  file 
their  affidavit  and  bond.— /b.  556. 

9.  Discharge  of  sureties  on  replevin  bond. — When  the  property  is  taken  from 

the  sureties  on  the  replevin  bond,  under  a  junior  attachment,  and  de- 
livered to  the  plaintiffs  in  that  attachment,  by  whom  it  is  removed  and 
sold,  the  sureties  on  the  replevin  bond  are  discharged  from  their  lia- 
bility, and  may  supersede  and  quash  a  summary  execution  issued 
against  tbom.— 7b.  556. 

10.  Remedy  of  f^intiffs  in  first  attachmenl.— In  such  case,  the  plaintiflEa  in  the 

first  attachment  have  their  remedy  against  the  sheriff,  for  his  unauthor- 
ized act  in  taking  the  property  under  the  junior  attachment,  and  may. 
possibly,  maintain  an  action  for  money  had  and  received  against  the 
plaintifik  in  that  atbicbment. — lb.  556. 

11.  Bond  wiUi  blank  penalty ;  ndmissibUity  of  parol  evidence. — An  action  cannot 

be  maintained  on  an  attachment  bond,  the  penalty  of  which  is  left 
blank  ;  nor  can  the  defect  be  remedied  by  narol  evidence  as  to  what 
sum  should  have  been  specified.- (Jbpeiana  <fc  Brantley  v.  (Atnninff- 
hum,  394. 

12.  Attorney's  fees  as  damages.— In  an  action  on  an  attachment  bond,  condi- 

tioned to  "prosecute  the  attacbmeut  to  effect,  and  pay  the  defendant 
all  such  damages  as  he  may  sustain  from  the  wrongful  or  vexatious 
suing  out  of  such  atUichment "  (Code,  (  3256),  attorney's  fees  for  servi- 
ces rendered  in  bringing  the  action  can  not  be  recovered.  (Overruling 
Burton  v.  Smith,  49  Ala.  293.)— 76.  394. 

13.  Oamiahment  of  debt  due  for  taxes.— On  grounds  of  public  policy,  a  judg- 

ment creditor  of  a  municipal  corporation  can  not,  by  process  of  gar- 
nishment, reach  and  subject  funds  accruing  to  it  by  taxation,  either 
while  in  the  course  of  collection  by  suit,  or  after  they  have  been  paid 
into  its  treasury.  (Overruling  Smoot  v.  Hart,  33  Ala.  69.)— UMlerhM  v. 
Calhoun,  216. 

ATrORNEY  AT  LAW. 
1;  Appointment  of,  and  appearance  bu.—kn  infant  can  not  appoint  an  attor- 
ney ;  hence,  when  an  infant  defendant  to  a  bill  has  not  been  properly 
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brought  in  as  a  party,  pleadings  signed  by  an  attorney,  though  pur- 
porting to  act  as  '•solicitor  for  all  the  defendants,"  do  not  bring  the  in- 
fant into  court,  nor  amount  to  an  appearance  by  him. — Mcintosh  v.  At- 
kinffon,  2'11. 

2.  Authority  after  client's  death. — An  adrnfissiou  of  a  mistake  in  the  amount 

of  a  judgment,  and  a  consent  to  its  correction,  made  and  given  by  the 
plaintiffs  attorneys  of  record  after  his  death,  are  not  within  the  line  of 
their  authority.  —  Cook  v.  Parham  <fe  Blunt,  456. 

3.  Attorney  s  fees  as  damages. — In  an  action  on  an  attachment  bond,  condi- 

tioned to  "prosecute  the  attachment  to  effect,  and  pay  the  defendant  all 
such  damages  as  he  may  sustain  from  the  wrongful  or  vexatious  suing 
out  of  such  attachment"  (Code,  §  3256),  attorney's  fees  for  services  ren- 
dered in  bringing  the  action  can  not  be  recovered.  (Overruling  Burton 
V.  Smith,  49  Ala.  293.) — Coptland  &  Brantley  v.  Cunningham,  394. 

4.  Same. — When  attorney's  fees  may  be  recovered  as  damages,  in  an  action 

on  a  special  supersedeas  bond,  see  Steele  v.  2  uiwller,  368 ;  Drake  v. 
Webl>,  596. 

BAIL.     See  Chiminal  Law,  12-20. 

BAILMENT.     See  Common  Cabbiebs. 

BANKRUPTCY. 

1.  Lien  of  attachment  levied  more  than  four  months  before. — .A.n  adjudication  of 

bankruptcy  does  not  destroy  or  affect  the  lieu  of  an  attachment  levied 
more  than  four  months  prior  thbreto  :  the  debtor's  title  to  the  property 
passes  to  the  assignee  as  he  himself  held  it — that  is,  subject  to  the  lien 
of  the  attachment ;  and  the  court  in  which  the  attachment  suit  is  pend- 
ing may,  notwithstanding  the  bankruptcy,  proceed  with  the  suit,  and 
enforce  the  lien  by  any  appropriate  process  which  does  not  involve  a 
personal  judgment  against  the  bankrupt— Jfariiw  u.  Lite,  406. 

2.  Homestead  exemption ;  allowance  by  District  Court  in  bankruptcy,  in  hinds 

.subject  to  attachment  lien. — The  allowance  of  a  homestead  exemption  by 
the  District  Court  in  bankruptcy,  in  lauds  which,  though  included  in 
the  bankrupt's  schedule,  were  subject  to  the  lien  of  an  attachment 
levied  on  them  more  than  four  months  prior  to  the  adjudication  in 
bankruptcy,  and  which  were  afterwards  sold  under  the  judgment  in  the 
attachment  suit,  operates  only  on  such  claim  and  interest  in  the  laud  as 
passed  to  the  assignee,  and  can  not  prevail  against  a  purchaser  under 
the  judgment  in  attachment. — lb.  406. 

3.  Homestead  exemption  of  bankrupt. — Since  the  title  to  the  exempt  property 

of  a  bankrupt  does  not  vest  in  his  assignee  (Rev.  Stat.  U.  S.  §  5045),  it 
would  seem  that  he  is  not  entitled  to  a  conveyance  of  his  homestead  by 
the  assignee. — Farley,  Spear  &  Co.  v.   Whitehead,  295. 

4.  Same;  admissibility  of  record  or  judgment  as  evidence  againjit  third  person. 

In  ejectment  by  a  purchaser  at  a  sale  made  by  an  assignee  in  bank- 
ruptcy, to  recover  lands  which  the  bankrupt  claims  as  his  homestead 
exemption,  an  order  of  the  bankrupt  court,  rendered  after  the  com- 
mencement of  the  suit,  nunc  pro  tunc  (but  not  stating  of  what  time),  on 
the  ex  parte  petition  of  the  bankrupt ;  which  recites  that  'it  appears  to 
the  court  that  a  homestead  exemption  was  regularly  set  aside  and  as- 
signed to  the  said  bankrupt,  but  there  is  no  record  evidence  to  protect 
his  title,'  and  therefore  orders  the  assignee  of  his  estate  to  "execute  to 
said  bankrupt  a  conveyance,  nunc  pro  tunc,  of  the  following  real  estate, 
as  his  homestead  exemption," — is  not  admissible  evidence  against  the 
plaintiff,  when  offered  witrhont  the  petition,  the  action  of  the  court  as- 
signing the  homestead,  or  other  judicial  proceeding  had  in  connection 
with  it— 76.  295. 

5.  Composition  with  creditors;  requisites  of  plea. — A  composition  between  a 

bankrupt  and  his  creditors,  when  approved  by  the  court,  is  binding  and 
conclusive  only  on  the  creditors  whose  names  and  address,  with  the 
amount  of  their  debts,  are  included  in  the  statement  furnished  by  the 
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bnukrupt  to  the  creditors'  meetiug  (Rev.  Stat.  U.  8.  §  5103) ;  and  when 
sach  composition  is  pleaded  by  the  biiokrapt,  in  bu  of  %  sabaeqaent 
action  by  a  creditor,  the  plea  most  aver  that  the  plaintilTi  name,  do., 
were  indnded  in  the  defendant'it  statement.— ^llMlal^  OoeUer  ±  \^M 
.  V.  Oraves,  402. 

BANKS. 

1.  Liability  of  bank  for  moneys  deposited  and  ooHeded  dmring  lale  tear.— A  eiis> 

tomer  of  an  incorporated  bank,  who  deposited  with  it  for  collection,  at 
different  times,  between  Novumber,  1861.  and  April,  18C2,  notes  and 
drafts  on  third  persons  ;  giving  no  instractioas  as  to  the  kind  of  funds 
to  be  received,  and  making  no  demand  until  .ift^^r  the  closd  of  the  war, 
can  not  recover,  under  the  common  counts,  more  than  the  valae  of  Con> 
federate  currency  when  the  demand  was  made. — Henry  A  Co.  v.  Norlhem 
Bank  of  Alabama,  527. 

2.  Declarationa  of  president ;  adnuvihiliiy  ug<wisl  bcmk. — In  an  action  against 

an  incorporated  bank,  the  declarations  or  admissions  of  its  president 
can  not  be  received  to  establish  a  liability  against  it  —lb.  527. 

See,  also,  CkiBPOBATioNs,  1,  2,  3. 
BILL  OP  EXCEPTIONS. 

1.  QmUnts  of. — The  presiding  judge  is  not  bound  to  sign  a  bill  of  excep- 

tions, tendered  for  his  signature,  unless  it  truly  states  "the  point, 
charge,  opinion,  or  decision,  wherein  the  court  is  supposed  to  err" 
(Code,  §  3108),  and  also  sets  forth  "such  a  statement  of  the  facts  as  it 
necessary  to  make  it  intelligible."— fir  parte  Afayfidd,  203. 

2.  Sitjning  after  adjournment  of  court,  "by  content  or  agreement  of  couiMel  in 

writing."— In.  a  criminal  case,  the  solicitor  only— the  officer  whose  datj 
it  is  to  prosecute  in  behalf  of  the  State— can  consent  in  writing  that  a 
bill  of  exceptions  may  be  signed  by  the  presiding  judge  after  the  ad- 
journment of  the  court  for  the  term  (Code,  §  3113) ;  and  this  ooort  will 
not  establish  a  bill,  which  the  presiding  jadge  below  refused  to  exam- 
ine or  sign,  on  objection  by  tbo  solicitor,  although  the  aasociste  ooao- 
sel  for  the  prosecution  consented  in  writing  that  it  might  be  signed  af- 
ter the  adjournment  of  the  court     (Stone,  J.,  dissenting.) — 76.  203. 

3.  yyiien  aUoicable,  or  proper. — When  the  judgment  entrj',  in  a  case  of  fel- 

ony, recites  that  the  defendant  was  asked  b}'  the  court  if  he  had  any- 
thing to  say  in  bar  or  preclusion  of  judgment,  the  recital  imports  abso- 
lute verily,  aud  testimony  can  not  be  roceived  to  impeach  it ;  and  mo- 
tion  being  made  to  correct  the  entry  in  this  particular,  supported  by 
affidavits,  and  overruled  by  the  court  on  the  evidence  adduced,  this 
court  can  not  revise  its  ruling  on  bill  of  exceptions. — Gray  r.  The 
State,  67. 
i.  General  exception  to  charge  partly  correct.— A.  general  exception  to  a  obarge, 
separable  into  two  or  more  distinct  propositions,  will  not  avail,  if  any 
one  of  those  propositions  be  correct. — lb.  67. 

5.  Exceptions  to  charges  given  or  refiwed. —Exceptions  to  the  rulings  of  the 

court  below,  in  the  matter  of  charges  given  or  refused,  will  not  be  oon- 
sidered  by  this  court,  when  the  error  complained  of  ••was  not  so  speci- 
fied as  to  call  the  attention  of  the  judge  and  the  adverse  ooansel  to  the 
particular  matter  supposed  to  be  injurious  to  the  party  excepting." 
Hardin  v.  The  Sale,  39. 

6.  Same.— A.  recital  in  the  bill  of  exceptions  that  the  defendant  "duly  ex- 

cepted  to  charges  numbered  1,  2.  and  4,"  does  not  show  a  separate 
exception  to  each  charge,  but  is  a  general  exception  to  them  all.  and 
can  not  avail  unless  each  of  them  is  erroneous.— Jfajfor,  «fcc.,  of  Bit' 
minrjham  v.  JiHm.sey  d;  Co.,  352. 

7.  General  exception  to  charge.— K  general  exception  to  an  entire  charge 

consisting  of  several  distinct  propositions,  may  be  oTermled  entirely  : 
(41) 
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the  objectionable  clause  or  portion  should  bo  specified  and  clearly 
pointed  out,  so  that  the  attention  of  the  court  and  the  opposing  coun- 
sel may  be  drawn  to  the  supposed  error.  — lb.  266. 

8.  Exception  to  additional  cluirge  to  jury. — An  exception  to  additional  instruc- 

tions to  the  jury,  given  by  the  court  on  their  returning  an  incomplete 
verdict,  must  be  taken  before  the  jury  retire  again,  and  comes  too  late 
after  they  have  brought  in  their  final  verdict. — Bynurn  v.  So,  Pipe  and 
Pump  (Jo.,  462. 

9.  Ikception  to  exclusion  of  evidence. — An  exception  to  the  exclusion  of  evi- 

dence can  not  be  sustained,  when  the  nature  or  substance  of  the  ex- 
cluded evidence  is  not  so  set  out  as  to  show  error  on  the  part  of  the 
court,  or  prejudice  to  the  party  excepting. — lb.  462. 
10.  Exception  to  etndence  ;  certainty  requisite  m.^Where  the  bill  of  exceptions 
sets  out  evidence,  some  of  which  is  inadmissible,  in  one  continuous 
sentence,  and  then  adds,  "The  State  objected  to  this  testimony  as  it 
was  offered,  and  the  court  sustained  each  objection,  and  the  defendant 
separately  excepted  ;"  the  exception  is  wanting  in  the  requisite  definite - 
ness  and  certainty. — Boswellv.  The  State,  307. 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  When  action  lies  for  money  paid  on  jorged  instrument. — A  person  who  dis- 

counts a  negotiable  instrument  which  is  forged,  and  to  which  he  is  not 
a  party,  may  recover  back  the  money  so  paid  ;  but,  when  he  is  a  party 
to  the  instrument,  and  stands  in  such  a  relation  to  the  other  parties 
that  he  ought  to  know  whether  it  is  genuine  or  not,  he  can  not  recover 
money  paid  on  it. — Young  &  Son  v.  Lehman,  Burr  &  Co.,  519. 

2.  Same. — The  acceptor  of  a  bill  of  exchange  is  chargeable  with  a  knowledge 

of  the  drawer's  signature,  and  can  not  recover  money  paid  on  a  forged 
signature  ;  but,  if  a  material  alteration  is  made  in  the  draft,  after  it  has 
been  signed  by  the  drawer,  and  the  drawee  is  not  guilty  of  any  negli- 
gence in  the  matter,  he  may  recover  money  paid  on  it  in  ignorance  of 
the  alteration ;  yet  not  against  the  drawer,  unless  negligence  can  be 
attributed  to  the  latter. — lb.  519. 

3.  Same;  letter  of  credit;  money  paid  on  forged  bill  of  ladiny. — A  letter  author- 

izing the  person  to  whom  it  is  addressed  to  draw  on  the  writers  for  any 
cotton  he  may  buy  in  a  named  city,  provided  the  draft  is  accompanied 
by  a  bill  of  lading  of  the  cotton,  and  does  not  in  amount  exceed  three- 
fourths  of  the  market  price  of  the  cotton,  binds  the  writers,  as  in  favor 
of  any  person  who,  on  the  faith  of  the  letter,  advances  the  money  to 
buy  the  cotton,  for  a  draft  which  conforms  to  the  prescribed  conditions, 
although  the  accompanying  bill  of  lading  is  not  genuine  ;  and  having 
paid  the  draft,  they  can  not  recover  back  the  money,  on  discovering 
the  fraud  in  the  bill  of  lading  — lb.  519. 

4.  Transfer  of  bills,  notes,  or  bonds;  rights  of  transferree. — Negotiable  or  com- 

mercial paper  is  transferrable  by  delivery,  and  a  holder  thereof  may, 
before  dishonor,  transfer  to  a  bona  fide  purchaser  for  value  a  title  froed 
from  all  infirmity,  and  which  will  prevail  over  that  of  the  true  owner, 
although  he  himself  obtained  it  fraudulently,  or  feloniously  ;  but,  as 
to  all  other  paper,  an  assignee  or  transferree  succeeds  only  to  the  rights 
and  title  of  his  assignor  or  transferror. — Blackman  v.  Lehman,  Burr  tfc 
Co.,  547. 

5.  What  paper  is  negotiable,  or  transferrable  by  delivery. — A  bill  of  exchange, 

promissory  note,  or  other  instrument,  to  be  negotiable  paper,  or  trans- 
ferrable by  delivery,  must  be  payable  absolutely  and  unconditionally, 
and  not  on  a  contingency  which  may  never  happen ;  and  this  must 
depend  upon  its  terms  at  the  time  it  is  made  :  if,  when  it  is  made,  the 
payment  is  to  depend  on  a  condition,  contingency,  or  uncertain  event, 
the  subsequent  happening  of  that  event  or  contingency  will  not  change 
its  character. — lb.  547. 

6.  Requisites  of  negotiable-  paper. — Nogotiable  paper  must  also  be  certain  as 

to  the  payee :  though  it  is  not  necessary  that  the  payee  should  bo 
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named,  the  instrament  most  on  its  face  afford  an  indication  or  dcaigna- 
tion  by  which  he  can  be  ai»certaiued.— 76.  547. 

7.  Same. — Each  State  has  the  undoubted  legibLitive  rif^bt  and  power  to  en- 

large or  dimininh  the  character  of  paper  which  shtdl  be  negotiable;  and 
Q£.der  the  laws  of  Alabama,  passed  in  the  exercise  of  this  power,  only 
bills  of  exchange  and  promissory  notes  payable  in  money  at  a  bank  or 
bankiug-hoose.  or  at  a  certain  place  therein  designated,  and  bank-note* 
intended  to  circalate  as  money,  are  subject  to  the  oonunercial  law; 
while  it  is  expressly  declared  by  the  statute  (Clode,  ^  *20fi8).  that  all 
bonds,  biUs,  or  notes  (except  those  issued  to  circulate  as  money),  when 
"payable  to  anything  or  bearer,  or  to  any  fictitious  person  or  bearer, 
or  to  bearer  only,  most  be  ^onstraed  as  payable  to  the  person  from 
whom  the  consideration  moved,"  and,  consequently,  can  only  psM  by 
his  indorsement. — lb.  547. 

8.  Negotiable  paper ;  rights  of  ftolder,  and  burden  of  procf.  — The  doctrine  has 

been  long  settled  in  this  court,  as  to  negotiable  paper,  that  when  firaud 
or  illegality  in  putting  it  in  circulation  is  shown,  or  any  defense  ad- 
dressed to  its  consideration,  the  onus  is  cast  on  the  holder  to  prove  that 
he  acquired  it  in  good  faith,  before  maturity,  upon  a  valuable  consid- 
eration, and  in  the  usual  course  of  business. — itayor  of  Weiun^)ka  v. 
Wdumpka  Wkai:f  Co.,  611. 

0,  CondUional  note,  —Where  a  promissory  note,  given  in  consideration  of  the 

payee's  inter^t  in  a  contract  with  the  United  States  for  carrying  the 
mail  on  a  specified  route,  contains  the  express  conditions,  "  that  snid 
route  is  not  abolished,  nor  the  pay  by  the  United  States  diminished"; 
the  failure  of  the  principal  contractor,  under  whom  the  payee  of  the 
note  derived  his  interest  in  the  contract,  to  pay  over  to  the  maker  his 
proportion  of  the  compensation  received  from  the  Unite<l  States,  is  no 
defense  to  an  action  ou  the  note. — Blacknnan  v.  DowUng,  304. 

BONDS. 

1.  Attachment  bond;  blank  penaUy.—kn  action  can  not  be  maintained  on  an 

attachment  bond,  the  penalty  of  which  is  left  blank  ;  nor  can  the  defect 
be  remedied  by  parol  evidence  as  to  what  sum  should  have  been  speci- 
fied.—  Lopeland  o:  Brantley  v.  Cunningham,  394. 

3.  Same ;  damages. — In  an  action  on  an  attachment  bond,  conditioned  to 
"prosecute  the  attachment  to  effect,  and  pay  the  defendant  all  such 
damages  as  he  may  sustain  from  the  wrongful  or  vexiitious  suing  oat  of 
such  attachment"  (Code,  §  3256),  attorney's  lees  for  services  rendered 
in  bringing  the  action  can  not  be  recovered.  (Overruling  Burton  v. 
Smitii,  49  Ala.  2H3  )—Ib.  394 

3.  Replevin  bottd;  to  whom  payable,  and  who  may  sue  on. — A  replevin  bond, 
in  an  attachment  case,  should  be  made  payable  to  the  plaintiff  in  attach- 
ment (Code,  §  3289),  and  not  to  the  officer  by  whom  the  writ  is  levied  ; 
and  if  made  pajuble  to  the  officer,  the  plaintiff  can  not  maintain  an 
action  on  it  in  his  own  name. — Agntw  v.  Leath,  345. 

4-  Same ;  remedy  of  sureties  for  icrowifHl  second  levy.—U  a  junior  attachment 
is  levied  on  the  property  after  it  has  been  replevied,  the  sureties  on  the 
replevin  bond  may  interpose  a  claim,  and  try  the  right  of  property  un- 
der the  statute  ;  and  if  the  sheriff  refuses  to  entertain  the  claim,  on  the 
ground  that  he  has  returned  the  attachment  papers  to  court,  the  sure- 
ties may,  by  mnndamus,  compel  him  to  receive  and  file  their  affldaTit 
and  bond.  —  Cordainan  v.  Malone,  556. 

5.  txiine;  disdiarge.— When  the  property  is  taken  from  the  sureties  on  the 
replevin  bond,  under  a  junior  attachment,  and  delivered  to  the  plain- 
tiffs in  that  attachment,  by  whom  it  is  removed  and  sold,  the  sureties 
on  the  replevin  bond  are  discharged  from  their  liability,  and  may  sa- 
persedc  and  quash  a  summary  execution  issued  against  them.— /h.  566. 

ti.  Special  sitperscil^s  bowl;  coruiUion  of,  and  u>hal  datmujes  »My  be  reoovertd. 
A  special  bond,  executed  by  the  defendant  in  a  statutory  action  of  eject- 


6M  INDEX. 

BONDS— Continued. 

ment,  on  appeal  from  a  judgment  for  the  plaintiff  for  the  possession  of 
the  land,  with  damages  and  costs,  conditioned  that  he  "shall  prosecute 
said  appeal  to  effect,  and  pay  and  satisfy  such  judgment  as  the  Supreme 
Court  may  render  in  the  case"  (Code,  §<5  3927-28), — is  fatally  defective 
to  supersede  the  judgment  for  the  land  ;  and  the  judgmeut  being  af- 
firmed on  the  appeal,  and  the  costs  and  damages  paid,  an  action  can 
not  be  maintained  on  the  bond,  to  recover  the  rents  of  the  land  pend- 
ing the  appeal,  or  attorneys'  fees  for  services  rendered  on  the  appeal. 
(Beickell,  C.  J.,  dissenting.)— /S/ee/e  u.  Tutwiler,  368. 

7.  Same.  —On  appeal  from  a  decree  in  chancery,  which  ordered  a  fund  in 

court  to  be  distributed  equally  among  five  claimant^,  two  of  whom 
claimed  the  whole  fund  ;  a  special  supersedeas  bond  being  required  by 
the  chancellor  (Code,  §  3928),  from  any  claimant  who  desired  to  appeal, 
conditioned  to  "prosecute  the  appeal  to  effect,  and  pay  such  costs  and 
damages  as  the  other  parties  to  the  cause  may  sustain  by  reason  of  such 
appeal,  if  the  said  decree  is  affirmed  ;  the  decree  being  affirmed,  and 
an  action  at  law  brought  on  the  bond  ;  held,  that  the  plaintiff  was  enti- 
tled to  recover,  as  damages,  interest  on  his  proportionate  part  of  the 
money  in  the  hands  of  the  register,  dbring  the  pendency  of  the  appeal, 
and  u  reasonable  attorney's  fee  for  services  rendered  on  the  appeal. 
Brake  v.  Webb,  596. 

8.  Taxncollecior's  official  bond ,'  liability  of  sureties,  —The  general  law  of  1868, 

regulating  elections,  required  a  tax-collector  to  be  elected,  in  each 
county,  on  the  first  Tuesday  after  the  first  Monday  in  November,  1871, 
"and  every  three  yeqrs  thereafter,"  but  did  not  expressly  declare  when 
their  term  of  office  should  begin  or  end.  The  subsequent  statute  of 
December  17,  1873,  "relating  to  the  term  of  office  of  the  several  tax- 
collectors,"  after  providing  that  collectors  thereafter  elected  should  en- 
ter on  the  discharge  of  their  duties  on  the  second  Monday  in  April  next 
succeeding  their  election,  further  enacted  "that  the  term  of  office  of  the 
several  tax-collectors  now  in  office  shall  continue  until  the  second  Monday 
in  April,  1875  ;  provided,  that  such  tax-collectors  shall  execute  bonds, 
with  sufficient  sureties,  in  the  form  now  prescribed  by  law,  for  the 
faithful  discharge  of  their  duties  as  such  during  their  respective  terms 
of  office  as  hereby  extended."  Held,  that  the  sureties  on  the  official 
bond  of  a  collector  who  was  elected  in  1871,  and  who  did  not  give  a 
new  bond  under  the  act  of  18*73,  were  not  liable  for  a  default  of  their 
principal  committed  during  the  interval  between  November,  187-1,  and 
April,  1875.  (Beickell,  C.  J.,  dissenting,  held  that  the  sureties  were 
liable  under  the  general  law  declaring  the  legal  effect  of  official  bonds 
[Code,  $  179],  which  declares  that  an  official  bond  is  obligatory  on  the 
principal  and  his  sureties,  "for  any  breach  of  the  condition  during  the 
time  the  officer  continues  in  office,  or  discharges  any  of  the  duties 
thereof,"  and  "for  the  faithful  discharge  of  any  duties  which  may  be 
required  of  such  officer  by  any  law  passed  subsequently  to  the  execu- 
tion of  such  bond." — Brewer  v.  King's  Sureties,  511. 

9.  Bonds  of  corporation ;  negotiabilily  of.  —The  bonds  of  a  corporation,  pub- 

lic or  private,  if  issued  by  authority,  and  possessing  in  themselves  the 
requisites  of  negotiable  paper,  are,  after  some  vacillation  of  judicial  de- 
cision, now  recognized  as  on  an  equality  with  bank-notes,  bills  ot  ex- 
change, and  promissory  notes  ;  and  the  corporate  seal  does  not  affect 
their  negotiability,  neither  conferring  nor  destroying  that  quality. 
Biackman  v.  Lehman,  Durr  &  Go. ,  547. 
10,  Municipal  bonds  oj  Troy,  issued  in  aid  of  Mobile  and  Girard  Railroad. — The 
bonds  issued  by  the  city  of  Troy  in  aid  of  the  Mobile  and  Girard  Rail- 
road, under  the  authority  of  the  special  statute  approved  December  8th, 
1868  (Sess.  Acts  1868,  pp.  395-6),  are  not  negotiable  paper,  because  on 
their  face  they  are  made  payable  on  a  contingency  which  might  never 
happen — that  is,  the  completion  of  the  railroad  to  Troy  ;  and  also  be- 
cause they  are  payable  to  bearer  only.  Not  being  negotiable,  the  title 
to  such  bonds  can  not  pass  by  delivery,  nor,  as  against  the  real  owner, 
otherwise  than  by  his  indorsement  or  assignment. — lb.  547. 
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11.  When  trover  lUs  for  conver$ioH  of  bond.— The  owner  of  a  non>negotUbIe 

bond  may  maintain  an  action  for  its  converBion  Against  a  parson  who 
obt;iined  it  through  an  nnaatborized  transfer  byhia  agent  or  bailee^ 
and  who  refuses  to  deliver  it  on  demand. — Jb.  547. 

12.  3funicipal  bonds  of  Welumpka,  in  aid  of  Central  Ptank-Boad  Cbmpony.— The 

act  approved  February  29, 1848  (Seas.  Acts  1847-8,  pp.  223-6),  authorized 
the  corporate  RUthoritios  of  the  city  of  Wetumpica  to  issue  its  bonds, 
not  exceeding  $50,000  at  any  one  time,  and  to  appropriate  the  money 
arising  from  their  sale  to  securing  the  right  of  way,  and  constmctinff  a 
canal,  around  the  lower  end  of  the  shoals  of  the  Coosa  river ;  and  ue 
amendatory  act  approved  February  1st,  1850  (Sess.  Acts  1849-50,  p.  348), 
extended  the  amount  to  $100,000,  and  authorized  the  money  to  be  ap- 
propriated, under  the  supervision  of  the  mayor  and  aldermen,  "for 
any  purpose  of  internal  improvement  for  the  benefit  of  the  citizens  of 
Wetumpka."  In  the  case  of  Mayor  and  Aldermtn  of  Wetitmpka  v.  Winler 
(29  Ala.  651),  this  court  decided  that  the  said  act  of  18o0  aothorized 
the  city  to  subscribe  for  stock  in  the  Tallnssee  Branch  of  tJhe  Central 
Plank-Boad  Company  ;  and  the  court  now  adheres  to  that  decision,  so 
far  as  it  afiects  the  questions  involved  in  the  present  case.  But  the  said 
act  of  1848,  by  its  1st  section,  expressly  declared :  "No  bond  shall  be 
issued,  but  upon  an  entire  concurrence  of  the  board  of  mayor  and  al- 
dermen, upon  a  full  attendance  of  all  the  members  of  the  board,  and 
when  there  is  no  vacancy  ;  which  shall  be  made  manifest  only  by  an 
entry  of  the  order  for  issuing  being  made  on  the  minutes  of  the  board, 
and  signed  by  each  member  thereof ;  nor  shall  any  contract  amount- 
ing to  one  hundred  dollars,  made  under  any  of  the  provisions  of  thia 
act,  be  valid,  which  is  not  made  under  all  the  restrictions  in  this  seo- 
tion  recited."  These  limitations  and  restrictions  were  not  relaxed,  nor 
in  any  manner  modified,  by  the  subsequent  act  of  1850  ;  and  they  are 
applicable  to  all  bonds  issued  under  that  act— Jfayor  of  Wetumpka 
V.  Wetumpka  Mharf  Co.,  611. 
13.  Same;  when  purchaser  is  char'jeable  with  notice  of  mch  restridinns. — A  pur- 
chaser of  a  bond  issued  under  the  said  act  of  1850,  and  reciting  on  its 
face  that  it  was  so  issued,  is  chargeable  with  notice  of  these  restrictions 
and  conditions,  and  can  not  claim  protection  as  an  innocent  holder, 
although  the  bond  also  recites  that  it  was  issued  in  conformity  with  the 
statute.— i  6.  611. 

BURGLABY.    See  Cbimdial  Law,  21-28. 

CAERYING  CONCEALED  WEAPONS. 
Se9  Cbdunaii  Law,  29-35. 

CEETIOEARI. 

1,  At  common  law. — A  certiorari,  at  common  law,  was  a  revisory  remedy,  in- 

tended only  for  the  correction  of  errors  of  law  apparent  on  the  record  ; 
and  was  not  a  substitute  for  an  appeal,  nor  allowed  for  the  correction 
of  errors  of  fact,  which  were  properly  revisable  on  appeal— £>fa»  v. 
The  Stale.  153. 

2.  Under  statute.— In  this  State,  a  party  has  the  right  by  statute  to- sue  out  a 

certiorari,  to  remove  a  judgment  rendered  against  him  by  a  justice  of 
the  peace,  into  the  Circuit  or  City  Court,  when  the  right  of  appeal  has 
been  lost,  without  fault  on  his  part,  by  lapse  of  time  ;  and  the  cause  is 
tried  de  novo  in  that  court,  without  regard  to  the  regularity  of  the  pro- 
ceedings before  the  justice,  or  the  sufficiency  of  the  petition  for  the 
certiorari.  But  the  statute  applies  only  to  civil  causes,  and  there  is  no 
statute  which.gives  a  certiorari  in  a  crincinal  case,  to  remove  a  judgment 
rendered  by  a  justice  of  the  peace. — lb.  153. 
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I.      JuEISDICnON,  AND  GENERAL  PeINCIPLES. 

1.  Attachment;  ichen  equity  will  not  enforce  lien. — A  court  of  equity  can  not 

aid  or  supply  the  defects  of  a  statutory  remedy.  Therefore,  when  an 
attachment  has  been  levied  on  lands,  and  the  defendant  dies  before 
judgment,  whereby  the  lien  is  gone  ;  the  plaintiff  can  not,  by  bill  in 
equity,  subject  the  lands  to  the  satisfaction  of  his  debt,  after  reviving 
and  prosecuting  his  action  to  judgment  against  the  personal  represent- 
ative.— Phillips  V.  Ash's  Heirs,  414, 

2.  When  simple-contract  creditor  may  come  into  equity. — A  court  of  equity,  in 

the  exercise  of  its  original  jurisdiction,  would  not  interfere  at  the  in- 
stance of  a  creditor  by  simple  contract  only,  to  set  aside  a  deed  fraudu- 
lent as  to  creditors,  or  to  subject  property  fraudulently  conveyed  by 
the  debtor  ;  but  this  rule  is  now  changed  by  the  statute  (Code,  §  3886), 
which  provides  that  "a  creditor  without  a  lien  may  file  a  bill  in  chan- 
cery to  subject  to  the  payment  of  his  debt  any  property  which  has  been 
fraudulently  transferred,  or  attempted  to  be  fraudulently  conveyed  by 
his  debtor." — Evans  v.  Welch,  250. 

3.  Lien  U7^der  creditor's  bill. — On  the  filing  of  such  a  bill  by  a  simple-contract 

creditor,  he  acquires  a  lien  on  the  property  which  he  seeks  to  reach  and 
condemn,  at  least  from  the  service  of  process;  and  if  the  suit  is  prose- 
cuted to  a  final  decree  without  laches,  this  lien  will  prevail  against  a 
purchaser  from  either  the  debtor  or  his  grantee  pending  the  suit. — 
lb.  250. 

4.  Contest  of  probate  of  will  in  equity. — If  the  application  for  probate  of  a  will 

is  not  contested  in  the  Probate  Court,  but  the  heirs  or  distributees 
afterwards  seek  to  set  aside  the  probate  by  bill  in  equity  (Code,  §2336), 
which  is  a  statutory  substitute  for  probate  in  solemn  form,  the  character 
of  the  proceeding  is  not  changed  so  far  as  the  est'ite  is  concerned, 
though  it  is  an  adversary  suit  between  the  parties  claiming  under  and 
against  the  will. — Kumpe  and  Wife  v.   Coons,  448. 

5.  DecedenVs  estate;  equitable  relief  to  heirs  or  devisees,  against  judgment  on  note 

given  by  administrator  under  statutory  power. — When  an  order  is  granted 
by  the  Probate  Court,  authorizing  an  executor  or  administrator  to  give 
a  note  binding  on  the  decedent's  estate  (Code,  §  2432),  although  the 
petition  is  substantially  defective,  the  order  being  void,  and  a  judgment 
rendered  on  the  note  being  also  void,  the  heirs  or  devisees  can  not  main- 
tain a  bill  in  equity  to  enjoin  a  sale  under  it  ;  and  if  the  petition  was 
sufficient,  and  they  had  due  notice  of  it,  they  can  not  have  equitable 
relief  against  the  judgment,  in  the  absence  of  fraud  in  the  procure- 
ment of  the  order,  or  something  equivalent  to  it ;  but,  if  the  petition 
was  sufficient,  and  they  in  fact  had  no  notice  of  the  proceeding,  a  court 
of  equity  will,  at  their  instance,  perpetually  enjoin  a  sale  of  the  prop- 
erty of  the  estate  under  a  judgment  on  the  note  given  by  the  adminis- 
trator, on  averment  and  proof  that  the  debt  for  which  the  note  was 
given  was  not,  within  the  terms  of  the  statute,  a  proper  charge  against 
the  estate. —  Wilburn  &  Go.  v.  McCalley,  436. 

6.  When  equity  will  enjoin  sale  under  power  in  mortgage. — A  court  of  equity 

will  enjoin  the  execution  of  a  power  of  sale  in  a  mortgage,  at  the  instance 
of  a  purchaser  of  the  property,  who  bought  subject  to  the  mortgage, 
when  it  clearly  appears  that  the  power  is  perverted  from  its  legitimate 
purpose,  to  oppress  the  purchaser,  or  to  aid  others  in  obtaining  an  un- 
conscionable advantage  over  him  ;  as  where  the  mortgagee  colludes 
with  third  persons,  who  are  attempting  to  subject  the  lands  to  an 
alleged  outstanding  vendor's  lien,  to  prevent  the  purchaser  from  suc- 
cessfully defending  that  suit,  the  litigation  casting  a  cloud  on  his  title, 
and  preventing  him  from  raising  money  on  the  property  to  pay  off  the 
mortgage  debt,  and  thereby  force  him  into  a  settlement  or  compromise 
of  the  asserted  vendor's  lien, — the  sale  will  be  enjoined  until  the  ter- 
mination of  the  vendor's  suit. — Struve  v.  Childs,  473. 

7.  Reformation  of  written  instrument;  when  decreed. — A  court  of  equity  will 

reform  a  written  instrument,  on  the  ground  of  mistake,  only  on  clear 
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and  satisfactory  evidence  of  the  mistake  as  alleged  :  in  the  absence  of 
snob  evidence,  tbe  writing  remains  tbe  sole  expositor  of  tbe  agreement 
of  the  parties. — Hinton  v.  Citizens'  Mutual  Immrance  On.,  488. 

8.  Chancellor's  authority  in  vacation;  when  prohihUion  lie$. — The  times  and 

places  of  holding  the  several  Chancery  Ckturts,  and  the  duration  of  the 
terms  of  the  coart,  being  prescribed  by  law,  the  chancellor  can  not  hold 
conrt  at  any  other  time  or  place,  nor  exercise  any  judicial  functions  in 
vacation,  except  as  specially  authorized  by  stntnte,  or  by  the  rules  of 
practice  prescribed  by  this  court  under  the  power  vested  in  it  by  law  ; 
and  any  improper  exercise,  or  attempted  exercise  by  him,  of  such  judi- 
cial functions  in  vacation,  would  be  controlled  by  prohibition  issued 
from  this  court. — Ee  parte  Branch  d:  Co.,  383. 

n.    Pleading  and  Pbactice. 

9.  Where  hill  must  be  filed. — When  the  defendants  reside  in  this  State,  and 
the  suit  does  not  relate  to  real  estate,  nor  seek  to  enjoin  proceedings  at 
law,  a  bill  in  chancery  can  only  be  filed  in  the  district  in  which  a  ma- 
terial defendant  resides. — Campbell  v.  Crawford,  392. 

10.  iS(ime;  how  objection  must  be  taken,  if  not  filed  in  proper  district — When  a 

bill  is  filed  in  a  chancery  district  which  has  not  jurisdiction  of  the  case, 
and  the  defect  appears  on  the  face  of  the  bill,  the  objection  may  be 
taken  by  demurrer,  or  by  motion  to  dismis.s.  if  it  has  not  been  waived  ; 
but,  when  it  does  not  so  appear,  a  plea,  in  the  nature  of  a  plea  in  abate- 
ment, is  proper. — lb.  392. 

11.  Same;  whm  no  court  is  held  in  proper  districL — A  bill  in  equity  can  not  be 

filed  in  Sumter  county,  against  a  resident  citizen  of  Washington  county, 
merely  because  no  time  may  have  been  fixed  by  law  for  holding  the 
court  in  the  latter  county. — Ih.  392. 

12.  Service  of  process  on  infants. — When  infants  are  joined  with  their  father, 

as  defendants  to  a  bill  in  chancery,  the  rule  of  practice  (No.  23)  requires 
that  the  service' of  process  shall  be  made  upon  their  father,  for  them, 
whether  they  be  under  or  over  fourteen  years  of  age;  and  the  service  of 
process  upon  them  personally,  being  unauthorized,  is  not  sufficient  to 
bring  them  into  conrt. — Mcintosh  v.  Atkinson,  241. 

13.  Appointment  of  guardian  ad  lUem  for  infant.— Until  infants  are  properly 

brought  into  court,  by  the  service  of  process  according  to  the  rules  of 
practice,  the  appointment  of  a  guardian  ad  litem  for  them  is  irregular, 
unauthorized,  and  not  sufficient  to  support  a  decree  against  them. — 
lb.  241. 

14.  Appearance  by  attorney, — An  infant  can  not  appoint  an  attorney ;  henoe, 

when  an  infant  defendant  to  a  bill  has  not  been  properly  brought  in  as 
a  party,  pleadings  signed  by  an  attorney,  though  purporting  to  act  as 
"solicitor  for  all  the  defendants,''  do  not  bring  the  infant  into  court, 
nor  amonnt  to  an  appearance  by  hidi. — lb.  241. 

15.  Appearance;  when  not  shoicn  by  recitals. — When  a  decree  pro  confesso  luM 

been  entered  against  two  defendants,  on  personal  service  as  to  one,  and 
on  publication  against  the  other  as  a  non-resident,  and  is  afterwards  set 
aside,  "parties  consenting,"  this  is  not  sufficient  to  show  an  appearance 
by  the  non-resident  defendant,  and  thus  cure  the  defects  in  the  decree 
pro  confesso  against  him. — HoUy  v.  Bass'  Adm'r,  387. 

16.  Publication  against  non-resident.— A.  recital  in  a  decree  pro  confesso,  against 

a  non-resident  defendant,  that  a  copy  of  the  order  of  publication  "has 
been  sent  to  the  post-office  of  said  defendant,"  does  not  show  a  compli- 
ance with  the  rule  of  practice  (No.  25),  which  requires  that  a  copy  shall 
be  "sent  to  the  defendant,"  at  his  post-office  when  known. —/6.  387. 

17.  Same. — When  the  affidavit  of  the  defendant's  non-residence  states  that 

his  post-office  is  "Ooodwin,  Holmes  county,  Mississippi,"  and  a  copy  of 
the  order  of  publication  is  forwarded  by  mail  to  him  at  Goodman  in  said 
county,  this  is  not  sufficient  to  support  a  decree  against  him. — Faulting 
V.  Creagh,  39a 
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18.  Decree  against  non-resident  defendant. — To  support  a  decree  against  a  non- 

resident defendant,  on  publication  only,  the  statutes  and  rules  of  prac- 
tice must  be  strictly  observed,  and  the  facts  showing  a  compliance  with 
them  must  appear  by  the  record ;  a  recital  that  publication  was  made  in 
due  form,  or  in  proper  form,  is  not  suflScient. — lb.  398. 

19.  Same  ;  refunding  bond. — Uhder  the  statute  which  was  of  force  prior  to  the 

adoption  of  the  Code  (Clay's  Digest,  353,  §  45),  the  complainant  in  a 
chancery  cause  was  required,  before  obtaining  a  decree  against  a  non- 
resident defendant  who  was  brought  in  by  publication  only,  to  give 
bond  conditioned  for  the  restitution  of  the  property  to  abide  the  order 
of  the  court;  and  the  failure  to  require  such  bond  was  an  error,  for 
which  the  decree  would  be  reversed. — Holly  v,  Bass'  Admr,  387. 

20.  /Same. —Under  the  present  statute  (Code,  §§  3830-35),  although  it  is  pro- 

vided that  a  decree  against  a  non-resident  defendant,  who  has  not  ap- 
peared, "is  not  absolute  for  eighteen  months  from  the  rendition  there- 
of," unless  that  period  is  shortened  by  personal  service  of  a  copy  of  the 
decree,  and  that  the  plaintiff  must  give  a  restitution  bond  "before  the 
execution  of  such  decree,"  and  that  the  court  must  direct  a  copy  of  the 
decree  to  be  sent  to  such  defendant ;  and  although  the  court,  in  entering 
the  decree,  should  require  these  things  to  be  done,  and  the  failure  to 
comply  with  them  would  be  good  cause  for  refusing  to  confirm'  a  sale 
under  the  decree,  or  for  setting  it  aside;  yet  the  decree  is  not  reversible 
on  error  for  want  of  any  or  all  of  them.— i6.  387. 

21.  Same. — A  decree  against  a  non-resident  defendant,  founded  on  a  decree 

pro  confesso  rendered  on  publication  only,  without  any  appearance,  will 
not  be  reversed  on  error,  because  it  fails  to  require  the  defendant,  be- 
fore executing  it,  to  give  the  statutory  bond  (Code,  §  3834);  nor  be- 
cause the  chancellor  did  not  direct  a  copy  of  the  decree  to  be  sent  to 
the  defendant — Hurt  v.  Blount,  327. 

22.  Same;  petition  to  set  aside. — When  a  decree  in  chancery  against  a  non-res- 

ident defendant,  rendered  on  publication  only,  without  personal  service 
or  appearance,  is  set  aside  on  his  petition,  and  he  is  let  in  to  defend, 
the  petition  has  accomplished  its  purpose,  and  the  cause  stands  as  if 
such  decree  had  never  been  rendered;  consequently,  it  is  not  a  material 
question  afterwards,  whether  he  had  notice  of  the  pendency  of  the  suit 
or  not. — Hinton  v.  OKizens'  Mutual  Insurance  Co.,  488. 

23.  Setting  aside  decree,  and  reinstating  it. — When  a  final  decree  is  set  aside  in 

vacation,  on  the  petition  of  the  non-resident  defendant,  and  at  the  next 
term  this  order  is  set  aside,  and  the  petition  dismissed,  the  original 
decree  is  thereby  restored. — Hurt  v.  Blount,  327. 

24.  Description  of  mortgaged  lands  in  bill. — In  a  bill  for  the  foreclosure  of  a 

mortgage,  the  premises  should  be  described  with  the  same  reasonable 
certainty  as  in  a  complaint  in  a  real  action  at  law.  "About  one  thou- 
sand and  fifty  acres,  bounded  as  follows,"  specifying  the  boundaries  on 
three  sides  only,  and  stating  no  fact  from  which  the  boundary  on  the 
fourth  side  can  be  ascertained,  is  not  a  sufficiently  accurate  and  definite 
description. — Hurt  v-  Freeman,  335. 

25.  Same. — In  such  a  bill,   reasonable  certainty  in  the  description  of  the 

premises  is  all  that  is  required.  "One  thousand  and  twenty  acres  of 
land,  more  or  less,"  the  greater  part  described  by  the  numbers  of  the 
United  States  survey,  with  the  additional  words,  "all  lying  west  of  the 
stage  road  between  Seale's  Station  and  Glennville,  and  bounded  on  the 
north  by  Mrs.  L.'s  lands,  on  the  south  by  P.'s  place,  and  on  the  west  by 
I.  &,  L.,  and  all  lying  in  said  county,"  is  sufficiently  accurate  and 
definite.— i?ur<  v.  Blount,  327. 

26.  Bill  in  double  aspect,  or  in  alternative. — A  bill  in  equity  may  be  filed  in  a 

double  aspect,  or  in  the  alternative  ;  but,  when  so  filed,  the  complain- 
ant must,  in  each  aspect,  be  entitled  to  the  same  relief,  and  the  same 
defenses  must  be  applicable  to  each. — Gordon's  Adm'r  v.  Ross,  363. 
27-   Same  ;  bill  of  review  for  eiror  apparent,  and  impeaching  decree  for  fraud. — A 
bill  can  not  be  maintained  which  seeks,  in  the  alternative,  to  review  a 
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decree  for  error  apparent,  or  to  impeach  and  set  it  aside  on  the  groond 
of  fiaad.— 76.  363. 

28.  Limiiaiion  to  bill  impeaching  decree  for  fraud. — A  bill  to  impeach  a  decree 

for  frand,  though  not  within  the  terms  of  the  statnte  which  bars  a  bill 
of  review  aft«r  the  lapse  of  three  years  (Code,  §  3843),  must,  by  analogy, 
be  governed  by  the  same  limitation. — lb.  363. 

29.  StatiUe  of  limiialions ;  when  available  on  demurrer. — When  a  bill  in  chan- 

cery shows  on  its  face  that  the  relief  prayed  for  is  barred  by  the  statute 
of  limitations,  the  defense  is  available  by  demurrer. — Berru  v.  Lav- 
retta,  374. 

30.  Same  ;  avermeni  of  infancy. — An  averment  in  a  bill  in  chancery,  that  the 

complainants'  mother  "  was  an  infant  under  the  age  of  twenty-one 
years  "  on  a  specified  day,  which  was  twelve  years  before  the  filing  of 
the  bill,  being  construed  most  strongly  against  the  pleader,  is  not 
equivalent  to  an  averment  that  she  was  an  infant  at  a  later  day ;  and  be- 
ing thus  construed,  the  bill  shows  on  its  face  that  the  asserted  claim  is 
barred  by  the  statute  of  limitations  of  ten  years. — lb.  374. 

31.  Same;  exception  when  judgment  is  arrested  or  reversed;  dismissal  of  biU 

ujiihoui  prejudice.— Vfhen  the  chancellor  dismisses  a  bill  generally,  and 
his  decree  is  so  modified  by  this  court,  on  appeal,  as  to  order  the  dis- 
missal without  prejudice  to  the  right  of  one  of  the  complainants  to  sue 
again  ;  a  bill  filed  by  the  heirs  of  said  complainant,  within  twelve 
months  after  such  dismissal,  is  not  within  the  statute  (Code,  §  3235) 
which  allows  a  new  action  to  be  commenced  within  one  year  alter  the 
arrest  or  reversal  of  a  judgment  for  the  pliiintifi',  although  the  period 
prescribed  as  a  bar  has  been  completed  since  the  commencement  of  the 
first  action. — lb.  374. 

32.  Notice  of  am^ndtnent  of  bill.  —When  a  decree  pro  confesso  has  been  regu- 

larly entered  against  a  non-resident  defendant  on  publication,  this  does 
not  dispense  with  the  necessity  of  giving  him  notice  of  an  amendment 
of  the  bill,  as  required  by  the  rule  of  practice  (No.  47) ;  that  is,  by  en- 
tering notice  of  the  amendment  on  the  order-book. — Holly  v.  Bass,  387. 

33.  Amendment  of  bill,  or  ansvoer;  iBien  refused  in  vacation. — The  allowance 

of  an  amendment  to  the  bill  or  answer,  to  meet  any  state  of  the  evi- 
dence'which  will  sustain  the  claim  or  defense  set  iip,  is  matter  of  right 
in  the  party  asking  it,  and  not  matter  of  discretion  with  the  court 
(Code,  §  3790)  ;  but,  when  the  application  to  amend  is  made  in  vaca- 
tion, without  notice  to  the  adverse  party,  it  may  be  refused  for  that  rea- 
son.— Ilinton  V.  Citizens'  Mutual  Insurance  Oo.,  488. 

34.  Betnandmeni,  on  reversal,  for  amendment  of  bill.— When  the  chancellor 

overrules  a  demurrer  to  the  bill  for  want  of  equity,  and,  on  final  hear- 
ing on  pleadings  and  proof,  renders  a  decree  for  the  complainant  ;  this 
court,  on  reversing  hi.s  decree,  and  holding  the  bill  demurrable,  will 
remand  the  cause,  in  order  to  give  the  complainant  an  opportunity  to 
ask  leave  to  amend  in  the  court  below,  unle.ss  the  defects  are  not  capa- 
ble of  amendment.—  WUbnm  <fe  Co.  v.  McCaUey,  437. 
36  Sup}tlemental  and  amended  bills ;  fads  occurring  after  JUing  o/"  ftiii— Supple- 
mental matter,  supporting  the  complainant's  right  to  relief  prayed  by 
the  original  bill. .  may  be  introduced  by  amendment,  without  filing  a 
supplemental  bill  (48th  Rule  of  Chancery  Practice)  ;  but,  if  the  original 
bill  does  not  make  out  a  case  for  relief,  facts  subsequently  occurring, 
no  matter  how  introduced,  can  not  avail  the  complainant.  — P.  (fc  AT. 
Insurance  Co.  v.  Selma  Savings  BarJc,  585. 

36.  Demurrer;  specification  of  grounih. — k.  demurrer  to  a  bill  in  equity  musJ 

set  forth  specially  the  causes  or  grounds  of  demurrer  (Code,  §  3748), 
and  the  court  can  not  consider  any  other  ground  not  specifically  as- 
signed.—76.  585. 

37.  Answer,  or  decree  pro  confesso ;   effect  as  evidienee  against  co-defendant. 

Neither  the  answer  of  one  defendant  to  a  bill,  nor  a  decree  pro  confesso 
against  him,  can  have  any  efi'ect  as  evidence  against  a  co-defendant,  who 
claims  under  a  conveyance  Irom  the  former  executed  before  the  filing 
of  the  bill. —  Thames  tfc  Co.  v.  Remberl's  Adm'r,  561. 
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38.  Bevivor  under  cross-bill. — When  a  mortgagor  files  a  bill  to  enjoin  a  sale 

of  the  mortgaged  property  under  a  power  contained  in  the  mortgage, 
and  dies  pending  the  suit ;  if  the  mortgagee  wishes  to  obtain  a  decree 
of  foreclosure,  under  a  cross-bill  and  bill  of  revivor,  as  by  statute  he 
may  do  (Code,  §  3805),  he  must  take  the  necessary  steps  to  bring  in  the 
personal  representative  and  heirs  (or  devisees)  of  the  deceased  mort- 
gagor, as  defendants  ;  and  an  appearance  by  the  personal  representative 
in  the  original  suit,  and  the  revivor  of  that  suit  in  his  name,  are  not 
sufficient  to  support  a  decree  against  him  in  the  cross-suit,  without  any 
service  of  process  upon  him,  or  appearance  by  him  in  that  suit. — PauU- 
ing  V.  Creagh's  Adm'r,  398. 

39.  Confirmation  of  report  of  sale. — Under  the  first  rule  of  chancery  practice, 

which  was  adopted  in  1854  and  which  declares  that  the  Chancery  Court 
"  shall  be  deemed  always  open,"  among  other  purposes,  "for  carrying 
into  execution  the  decrees  and  orders  of  such  courts  and  chancellors," 
the  chancellor  has  power  in  va^^ation  to  confirm  the  register's  report  of 
a  sale  made  under  a  decree  foreclosing  a  mortgage,  although  such-re- 
port is  required  to  be  read  "in  open  court,"  and  must  lie  over  one  day 
before  confirmation. — Ex  parte  Branch  &  Co.,  383.  x 

CHARGE  OF  COURT  TO  JURY. 

1.  Charge  tending  to  confuse  or  mislead. — Where  two  witnesses  testify  as  to 

the  contents  of  a  writing,  which  is  not  produced,  and  their  testimony  is 
conflicting,  the  court  may  properly  refuse  a  charge  which,  in  effect, 
would  probably  produce  on  the  minds  of  the  jury  the  impression  that 
they  should  give  greater  weight  to  one  than  to  the  other. — Bynum  v.  So. 
Pipe  and  Pump  Co.,  462. 

2.  Charge  requiring  explanation. — A  charge  which,  though  it  asserts  a  correct 

legal  proposition,  requires  explanation,  when  applied  to  the  facts  of  the 
particular  case,  to  prevent  it  from  misleading  the  jury,  is  properly  re- 
fused.—i^arrisft  V.  The  State,  164;  Duvall  &  Pelham  v.  The  State,  12. 

3.  General  charge  on  evidence,  and  invading  province  of  jury. — When  the  evi- 

dence, though  partly  oral,  is  withT)ut  conflict,  and  establishes  the  plain- 
tiff^s  right  to  recover,  the  court  may  instruct  the  jury,  "if  thty  believe 
the  evidence,  they  must  find  the  issue  in  favor  of  the  plaintiff."  But  it 
is  error  to  add  to  such  charge  these  words  :  "The  form  of  your  verdict, 
under  this  charge,  will  be.  We,  the  jury,  find  the  issue  in  favor  of  the 
plaintiff."  Although  the  general  charge  does  not  invade  the  province  of 
the  jury,  these  words  take  from  them  the  right  to  determine  the  credi- 
bility of  the  oral  testimony. — Davidson  v.  The  State,  432. 

4.  Charge  as  to  amount  of  fine  to  be  assessed  by  jury.  — In  a  prosecution  for 

carrying  concealed  weapons,  the  court  may  properly  instruct  the  jury, 
that,  if  they  find  the  defendant  guilty,  they  should  assess  such  fine, 
within  the  limits  fixed  by  law,  as  they  may  deem  necessary  to  suppress 
the  evil  practice  of  carrying  concealed  weapons. — Shorter  v.  The 
State,  130. 

5.  Charge  on  facts  conceded.  — The  court  may  charge  without  hypothesis  on 

facts  which  are  conceded  ;  such  a  charge  is  not  an  invasion  of  the  pro- 
vince of  the  jury.  —S.  &  N.  Railroad  Co.  v.  McLendon,  266. 

6.  Oewral  exception  to  charge. — A  general  exception  to  an  entire  charge,  con- 

sisting of  several  distinct  propositions,  may  be  overruled  entirely  ;  the 
objectionable  clause  or  portion  should  be  specified  and  clearly  pointed 
out,  so  that  the  attention  of  the  court  and  the  opposing  counsel  may  be 
drawn  to  the  supposed  error. — lb.  266;  Gray  v.  The  State,  66;  Mayor, 
(fee,  of  Birmingham  v.  Rumsey  &  Co.,  352. 

7.  Charge  invading  province  of  jury. — In  a  prosecution  for  the  unlawful  or 

wanton  killing  of  certain  animals  named  (Code,  $§  4409-10),  if  the  de- 
fendant justifies  the  killing  under  a  verbal  license  or  authority  from 
the  owner,  and  the  language  relied  on  as  conferring  such  license  is 
doubtful  and  ambiguous,  it  should  be  left  to  the  jury  to  determine  its 
meaning ;  and  a  charge  asked,  assuming  that  the  language  used  con- 
ferred such  authority,  is  properly  refused. — Ashicorth  v.  The  State,  120. 
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1.  Statutes  in  Code,  not  originally  conforming  to  constUutionaJ  ruka  as  to  revia^ 

ing  and  amending  laws. — The  Code  of  1876,  purporting  to  embrace  all 
public  statutes,  of  a  general  and  permanent  nature,  of  force  at  the  time 
of  its  adoption,  was  enacted  in  conformity  to  the  provisions  of  the  con- 
stitution ;  and  any  statute  therein  included,  though  not  originally  con- 
forming to  the  rules  prescribed  by  the  constitution  as  to  revising  and 
amending  laws,  became  valid  from  the  day  the  Code  went  into  opera- 
tion.—JBafes  V.  The  State,  30. 

2.  §  170.     OflBcial  bonds. — Brewer  v.  King's  Sureties,  511. 

3.  |§  652-3.     Special  terms  of  Circuit  Court.— Safes  v.  The  Slate,  30. 

4.  §  868.     Plat  and  survey  by  county  surveyor. —  tlementt  v.  Pearce,  284. 

5.  §1649.     Duties  of  overseers  of  public  roads. — McCuUovgh  v.  T/ieSafe,  75. 

6.  §  2098.     Bills  and  notes  payable  to  fictitious  person  or  bearer. — Black- 

man  V.  Lehman,  Durr  &  Co.,  fAl. 

7.  §2124.     Fraudulent  conveyances. — Thamesdk  Co.v.  EemberCt  Adm'r,5&l. 
B.  §  2145.     Execution  and  attestation  of  deed. — Clements  v.  Pearce,  284. 

9.  §2432.    Administrator's    note    binding    estate. —  Wilbum  &  Co.  v.  Mc- 
Cailey,  436. 

11.  §  2705.     Statutory  separate  estate  of  married  woman ;  what  is. — Bercy  v. 

Lavretta,  374. 

12.  §  2711.    Liability  of  such  estate,  and  how  enforced. — Nelms  v.  Armstrong 

&  Co.,  330  ;  QWhert  v.  Dupree's  Adm'r,  331 ;  Wilbum  &  Co.  v. 
McCalley,  436. 
2847.     Waiver  of  exemptions.— JV(?eZt/ «.  flenry,  261. 
2890.     Who  is  proper  party  plaintiff.— ^gneio  v.  Leath,  345. 
j§  2904-05.     Action  against  partnership.— ifora/son  v   Campbell,  278. 

2908.     Abatement  and  revivor  of  action. — Evans  v.  Welch,  250. 
$  3058.     Competency  of  witnesses. — Kumpe  and  Wife  v.  Coons,  448. 
§§  3069,  3078.     Depositions  taken  de  bene  esse. — Henry  d;  Co.  v.  Northern 
BankoJ  Alabama,  527  ;  M.  dk  C  R.  R.  Co.  v.  Maples,  601. 

19.  §  3108.     Bill  of  exceptions.— £h;  parte  Mayfield,  203. 

20.  §  3113.     Signing  bill  of  exceptions  in  vacation.'— 76.  203. 

5Jl.  ^3235.     Statute  of  limitations  ;  bringing  new  action  after  reversal. — Ber- 
cy V.  Lnxrretia,  374. 

22.  $  3256.     Damages  on  attachment  bond. — CopeUmd  <fe  Brantley  v.  Cunning- 

ham, 394. 

23.  §  3289.     Replevin  bond.— CordamAn  v.  Malone,  556;  Agnew  v.  Leath,  345. 

24.  §§  3440-61.     Builders' lien  —  Ife/cA  r.  Porter  &  Co.,  225;  Oeigtr  &  Co.  v. 

Bussey,  338. 

25.  §  3760.     Where  bill'in  chancery  must  be  filed.— a[m;>6eM  v.  Crawford,  392. 

26.  §  3784.     Demurrer. — P.&  M.  Insurance  Co.  v.  Setma  Savings  Bank,  585. 

27.  §  3790.    Amendment  of  bill  or  answer. — Exnton  v.  Citizens'  Mutual  Insur- 

ance Co.,  488. 

28.  §§  3830-35.    Decree  against  non-resident  defendant. — Holly  v.    Bass' 

Adm'r,  387  ;   Hinion  v.  CUizens'  Mutual  Ins.  Co.,  488  ;  Paul- 
ling  V.  Crengh's  Adm'rs,  398. 

29.  §  3843.     Limitation  to  bill  in  equity  impeaching  decree  for  fraud. — Chr- 
don's  Adm'r  v.  Ross  and  Wife,  364. 

3886.     Bill  in  equity  by  creditor  without  lien. — Evans  v.  Welch,  250. 
3928.     Special  supersedeas  honA.— Steele  v.  TutwUer,  368;  Drake  v.  Webb, 
596. 
$  3943.    Judgment  rendered  on  reversal.— fluni  v.  The  State,  196. 
"  3946.     Amendment  of  clerical  misprisions  on  error. — Smith  v.  Kennedy, 
334. 
4107.     Defamation  of  female.  —  Hatey  v.  The  Slate,  83,  89. 
4109.     Carrying  concealed  weapons.— 7/ardin  v.   The  State,  38;  Cnker  v. 
The  State,  95 ;  Preston  v.  The  State,  127 ;  Shorter  v.  The  State, 
129. 
36.  §  4200.     Profane  or  obscene  language,  &o.,  at  public  assembly. — Smith 
V.  The  StfUe,  55. 
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37.  §  4203.     Abusive  or  insulting  language  in  presence  of  female.  —  Yancy 

V.  The  State,  141 ;  Henderson  v.  The  Slate,  193. 

38.  §  4204.     Selling  liquor  to  bo  drunk  on  premises. — PoweU  The  Slate,  177. 

39.  §4205.     Selling  liquor  to  person  of  known  intemperate  habits. — latum 

V.  The  State,  147. 

40.  §  4210.     Betting  at  licensed  table.— J5one  v.  The  State,  185. 

41.  §  4252.     Neglect  of  duty  by  road  overseer. — McOuUough  v.  The  Stale,  75. 
■42.  §  4343.     Burglary.—  Walker  v.   The  Stale,  49 ;  Stone  v.   The  Slate,    115  ; 

Lowder  v.  The  State,  143  ;   Washington  v.  The  Slaie,  189. 

43.  §4344.     Breaking  into  railroad  car. — Grams  v.  The  State,  134. 

44.  §§4346-47.  Arson.— Lockett  v.  The  Slate,  5 ,-  Grimes  v.  The  Stale,  166. 

45.  §4353.     Kemoving  or  selling  mortgaged  property. — Atwellv.  The  Slate,  61. 

46.  §  4358.     Larceny  of  growing  crop. — Smitherman  v.  The  State,  24. 

47.  §  4370.     Obtaining  money,  &c.,.by  false  pretenses. — Mack  v.  The  Stale,  138. 

48.  §§  4409-11.     Wanton  injury  or  killing  of  animals. — Bass  v.   The  State, 

108  ;  Ashworth  v.  The  State,  120. 

49.  §4419.     Trespass  after  warning.. —  Watson  v.  The  State,  19. 

50.  §  4450.     Sentence  to  hard  labor  or  imprisonment. —  Washington  v.   The 

Slate,  189. 

51.  §§  4647-52.     Criminal  proceedings  before  justice  of  the  peace. — Brown  v. 

The  State,  97. 

52.  §  4656.  Pursuit  and  arrest  under  warrant. — toleman  v.  The  State,  93. 

53.  §§  4659,  4684.     Sheriff's  authority  to  admit  to  bail.— Jones  v.  The  Staie, 

161;  Evans  v.  Ihe  State.  195. 

54.  §  4701.     Appeals  from  justice  of  the  peace. — Dean  v.  The  State,  153. 

55.  §§  4732-54.     Organization  of  grand  jury. — Cross  v.  The  State,  40;  Bales 

V.  The  State,  30;  Scott  v.  Ihe  State,  59;  Berry  v.  The  Slate, 
126 ;  Preston  v.  The  Slate.  127  ;  Yancy  v.  The  State,  141  ; 
Weston  V.  The  Stale,  156 ;  Couch  v.  the  State,  163 ;  Peck 
V.  The  State,  201. 

56.  §§  4785-4824.     Forms  ot  indictments. — Lockett  v.  The  State,  5;  Watson  v. 

The  Slate,  19;  Smitherman  v.  The  State,  24;  Jones  v.  The  State,  27; 
Smith  V.  The  Slate,  55;  Atwell  v.  The  State,  61;  McCuUough  v.  The 
State,  75;  Haley  v.  The  Staie,  83,  89;  jBoss  v.  The  Stale,  108;  Stone 
V.  The  State,  115;  Ashworth  v.  The  State,  120;  Graves  v  The 
State,  134;  Yancy  v.  The  Slate,  142;  Tatumv.  The  State,  147. 

57.  §4810.     Indictment  against  overseer  of  public  road. — McCallough  v.  The 

State,  75. 

58.  §  4814.     Indictment  for  disturbing  females  at  public  assembly.— Smith  v. 

The  State,  55, 

59.  §  4819.     Quashing  an  indictment,  that  another  may  be  preferred.  —  Wes- 

ton V.  The  Slate,  155. 

60.  §  4820.     Suspension  of  statute  of  limitations. — Weston  v.  The  State,  155. 

61.  §§  4842-4.     Eight  to  bail.— ^  parte  Acree,  234. 

62.  §  4866.     Scire  facias  against   h&il.— Hunt  v.  Ihe  State,  196;  Peck  v.  Ihe 

State,  201. 

63.  §  4872.     Service  of  copy  of  indictment.— iVitW  v.  The  Slate,  180. 

64.  §§  4882-84.     Challenge  of  jurors.— -Baies  v.  Ihe  State,  30. 

65.  §§  4889-90.     Objections  to  indictment  by  plea.— Cross  v.  Ihe  State,  40. 

66.  §  4895.     Conviction  on  testimony  of  accomplice. — Lockett  v.  The  State,  5» 

67.  §  4910.     Polling  jury.— Broion  v.  The  State,  97. 

COMMON  CAKRIER. 

1.  Liability  for  loss  of  goods  beyond  his  route. — As  to  the  liability  of  a  com- 
mon carrier  who  receives  goods  consigned  to  a  point  beyond  the  ter- 
minus of  his  own  line  or  route,  and  does  not  by  express  agreement 
limit  his  liability  to  losses  or  injuries  over  his  own  line,  there  is  a  con- 
flict of  judicial  decisions  ;  but  this  court  adopts  the  rule  laid  down  in 
the  leading  English  case,  Muschamp  v.  L  &  P.  Railway  Co.  (8  Mees.  «fc 
W.  421)  and  holds  the  carrier  liable  for  the  non-delivery  of  the  goods  at 
the  designated  place. — M.  &  G.  Railroad  Co.  v.  Copeland,  219. 


INDEX.  .        663 

CONCEALED  WExVPONS.     See  Criminal  Law,  29-35. 
CONFLICT  OF  LAWS.    See  Eiemptioks. 
CONSTITUTIONAL  LAW. 

1.  Rights  of  property. — The  principle  is  almost  nniversal  in  its  apj^ication, 

that  no  man's  property'  can  be  taken  from  him  without  bis  consent,  ex- 

Sress  or  implied,  except  by  dne  course  of  law. — Blackman  v.  Lehman, 
'urr<fc  Co.,  547. 

2.  Same. — The  constitutional  provision  which  declares  that  no  person  can 

"be  deprived  of  his  property  but  by  due  course  of  law"  (Art  1,  §  7), 
secures  to  every  person  the  right  to  have  notice  of  any  judicial  proceed- 
ing by  which  bis  rights  of  property  may  be  affected,  and  an  opportuni- 
ty to  be  heard,  and  to  contest  every  material  fact  involved  in  the  pro- 
ceeding ;  and  any  law  authorizing  a  judicial  proceeding,  by  which  his 
rights  of  property  might  be  divested  or  affected,  without  giving  him 
such  notice  and  opportunity,  would  be  unconstitutional. —  WiB^um  & 
Co.  V.  McCalley,  436. 

3.  Construction  of  statutes,  when  assailettfor  unconsiiiutionaliiy. — In  the  con- 

struction of  a  statute,  when  assailed  on  constitutional  gronndp,  it  is  the 
duty  of  the  courts  to  adopt,  if  possible,  such  a  construction  as  will 
bring  it  within  the  range  of  the  constitutional  powers  of  the  legislature, 
and  not  to  impute  to  a  co-ordinate  department  of  the  government  a  vio- 
lation of  the  fundamental  law  of  the  land. — 76.  436. 

4.  Statutes  in  Code,  not  originalty  conforming  to  constitutional  rules  as  to  revis- 

ing and  amending  laws.— The  Code  of  1876,  purporting  to  embrace  all 
pubHc  statutes,  of  a  general  and  permanent  nature,  of  force  at  the  time 
of  its  adoption,  was  enacted  in  conformity  to  the  provisions  of  the  con- 
stitution ;  and  any  statute  therein  included,  though  not  originally  con- 
forming to  the  rules  prescribed  by  the  constitution  as  to  revising  and 
amending  laws,  became  valid  from  the  day  the  Code  went  into  opera- 
tion.—.fioi&j  V.  The  Slate,  30. 

5.  Jeopardy.  — A.  defendant,  in  a  criminal  case,  is  never  in  jeopardy,  when 

the  indictment  against  him  is  so  invalid  that  a  judgment  upon  it  would 
be  annulled  on  appeal,  no  matter  what  may  be  the  stage  of  the  prosecu- 
tion when,  for  that  reason,  it  is  quashed. —  Weston  v    Ihe  Stale,  155. 

6.  Municipal  ordinance,  as  to  title  and  rights  of  purchaser  attaxrsale. — An  ordi- 

nance of  a  municipal  corporation,  which  makes  it  the  duty  of  the  tax- 
collector  to  put  the  purchaser  in  possession  of  lands  sold  for  taxes,  and 
authorizes  the  mayor,  "if  necessary,"  to  direct  the  police  to  put  him  in 
possession ;  and  which  also  declares  that  the  certificate  given  to  the 
purchaser  "shall  be  evidence  ot  u  right  to  posse&s  the  premises  therein 
specified,  and  to  retain  them  until  redeemed  as  provided  by  the  charter, 
and,  if  the  property  is  not  redeemed  within  the  time  prescribed  by  the 
charter,  shall  operate  as  a  deed  of  conveyance," — is  violative  of  the 
constitutional  provision,  contained  in  the  7th  section  of  the  1st  article, 
which  declares  that  no  person  shall  bo  deprived  of  his  property  "but 
by  due  process  of  law." — OaUwmn  V.  Fischer,  574. 

See,  also.  Exemptions. 

CONTESTED  ELECTIONS. 

1.  Conclusiveness  of  judgment. — The  judgment  rendered  on  the  trial  of  a  con- 

tested election,  before  a  court  or  magistrate  clothed  with  statutory  ju- 
risdiction of  such  proceeding,  is  conclusive  in  a  subsequent  action  of 
quo  warranto,  as  to  the  right  to  the  office,  in  favor  of  the  party  to  whom 
it  is  awarded.— Z>afid.son  v.  Woodruff,  432. 

2.  Contested  municipal  election  under  charter  of  Sdma ;  filing  paper.'?.— Under 

the  charter  of  the  city  of  Selma  (Sess,  Acts  1874-5,  p.  362.  §  16),  juris- 
diction to  try  a  contested  municipal  election  is  conferred,  not  on  the 
Circuit  Court,  but  on  the  judge  thereof  as  a  magistrate  ;  and  theie  is  no 
express  requisition  that  the  application  and  notice  of  contest  shall  be 
filed  with  the  clerk,  or  in  his  office.— ib.  432. 
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3.  Same;  waiver  of  irregularities. — When  the  parties  to  a  contested  election 
appear  before  the  court  or  officer  who  is  clothed  by  statute  with  jui-is- 
diction  to  hear  and  determine  the  contest,  and,  without  objecting  to  the 
sufficiency  or  regularity  of  the  preliminary  proceedings  by  which  the 
contest  was  initiated,  engage  in  a  trial  on  pleadings  and  proof,  defects 
in  such  preliminary  proceedings  are  waived,  and  can  not  be  set  up  in  a 
subsequent  action  founded  on  the  judgment. — 16.  432. 

CONTKACT. 

1.  Written  cordraot;   implied  stipulations. — When  parties  enter  into  written 

contracts,  the  express  stipulations  and  conditions  therein  contained 
can  not  be  extended  by  implication  :  the  writing  is  presumed  to  express 
all  the  stipulations,  and  none  can  be  implied. — Blackman  v.  Dowling,  304. 

2.  Conditional  note. — Where  a  promissory  note,  given  in  consideration  of  the 

payee's  interest  in  a  contract  with  the  United  States  for  carrying  the 
mail  on  a  specified  route,  contains  the  express  conditions,  "  that  said 
route  is  not  abolished,  nor  the  pay  by  the  United  States  diminished  ;'' 
the  failure  of  the  principal  contractor,  under  whom  the  payee  of  the 
note  derived  his  interest  in  the  contract,  to  pay  over  to  the  maker  his 
proportion  of  the  compensation  received  from  the  United  States,  is  no 
defense  to  an  action  on  the  note. — lb.  304. 

3.  Parol  evidence  of  terms  outside  of  written  contract ;  subsequent  modification 

of  contract. — Where  the  purchaser  of  a  mule,  having  executed  and  de- 
livered his  note  for  the  price,  and  having  received  the  mule,  "immedi- 
ately after  the  execution  of  his  note,  and  as  he  was  about  to  leave  with 
the  mule,  verbally  agreed"  with  the  seller  that  the  latter  "  should  have 
a  mortgage  on  the  mule  to  secure  payment  of  the  note  ;"  held,  that  this 
agreement,  being  outside  of  the  contract  shown  by  the  note,  might  be 
proved  by  parol,  and  was  also  valid  as  a  subsequent  modification  of  that 
contract. — Olover  v.  McGUvray,  508. 

See,  also,  Bills  op  Exchange,  and  Pkomissory  Notes  ;  Bonds  ;  Vendoe 

AND  PUKGHASEB. 

CORPORATIONS. 

1 .  Transfer  of  stock  in  private  corporation,  and  lien  of  corporation  on  stock.  — 

The  by-laws  of  an  incorporated  savings-bank,  passed  in  the  exercise  of 
its  corporate  powers,  requiring  transfers  of  stock  to  be  entered  on  its 
books  in  the  presence  of  its  president  or  secretary,  and  declaring  a  lien 
in  favor  of  the  bank  on  the  stock  of  any  shareholder  who  is  indebted 
to  it,  not  only  on  account  of  his  unpaid  stock,  but  also  for  all  other 
debts  and  liabilities  whatever,  are  intended  for  the  protection  and  se- 
curity of  the  bank,  and  of  third  persons  who  may  in  good  faith  acquire 
etock  without  notice  of  prior  equitable  transfers;  but,  while  the  legal 
title  to  stock  can  only  be  acquired  by  a  transfer  made  in  the  mode  pre- 
scribed, a  complete  equitable  title  may  be  otherwise  acquired,  entitling 
the  transferree  to  demand  that  he  be  invested  with  the  legal  title. — P. 
<fc  M.  Insurance  Go.  v.  Selma  Savings  Bank,  585. 

2.  Same;  stock  held  by  partnership  — On   the   dissolution   of  a   partnership 

owning  stock  in  such  savings-bank,  the  retiring  partner  selling  out  his 
interest  to  the  others,  and  the  latter  assuming  all  the  debts  of  the  part- 
nership, and  continuing  the  business  under  a  new  name ;  the  new  firm, 
as  the  successor  of  the  old,  becomes  the  equitable  owner  of  the  stock ; 
and  the  bank's  lien  on  the  stock  covers  the  liabilities  of  the  new  firm, 
in  its  subsequent  transactions  with  the  bank,  and  must  prevail  over  the 
claim  of  an  equitable  assignee  of  the  retiring  partner. — 76.  585. 

3.  Same ;  estoppel  in  pais.  — No  estoppel  can  arise  against  the  bank,  in  such 

case,  from  a  letter  written  by  its  cashier  to  the  old  firm,  or  to  the  re- 
tiring partner,  stating  that  there  was  no  lien  or  incumbrance  on  the 
stock  in  favor  of  the  bank;  the  letter  containing  no  intentional  mis- 
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representation,  and  being  written  more  than  twelve  months  before  any 
interest  in  the  stock  was  acquired  by  the  equitable  assignee.— 76.  585. 

4.  Municipal  corporation  ;  power  to  purchase  fire-engine.  — The  power  to  pur- 

chase a  fire-engine,  or  other  appliances  for  extinguishing  fires,  reason- 
ably commensurate  with  the  wants  of  the  city,  to  be  judged  by  the  cor- 
porate authoritieb,  is  a  necessary  police  function,  and  is  inherent  in 
every  city  government,  as  one  of  its  incidental  powers,  unless  expreesly 
taken  away. — Mayor  &c.  of  Birmingham  v.  Bumsey  &  Co.,  352. 

5.  Same;    execution  on  judgment  against — When   judgment    is    rendered 

against  a  municipal  corporation,  execution  may  be  ordered  to  issue 
against  it,  as  against  a  private  person;  and  under  such  execution, 
though  property  used  for  public  purposes  cannot  be  seized,  such  as 
hospitals,  markets,  cemeteries,  <fec.,  private  property  belonging  to  the 
corporation,  and  not  useful  or  used  lor  corporate  purposes,  may  be 
seized  and  sold. — 76.352. 

6.  Oamishment'of  debt  due  for  taaxs.—Oa  grounds  of  public  policy,  a  judg- 

ment creditor  of  a  municipal  corporation  can  not,  by  process  of  gar- 
nishment, reach  and  subject  funds  accruing  to  it  by  taxation,  either 
while  in  the  course  of  collection  by  suit,  or  after  they  have  been  paid 
into  its  treasury.  (Overruling  Smoot  v.  Hart,  33  Ala.  69.)— Underhill  v. 
Calhoun,  216. 

7.  Municipal  corporation ;  jurisdiction  of  mayor. — When  a  person  is  brought 

before  the  mayor  of  a  municipal  corporation,  charged  with  a  violation 
of  a  by-law  or  ordinance  of  the  corporation,  the  existence  of  a  by-law 
or  ordinance,  established  and  promulgated  by  the  proper  authority  prior 
to  the  commencement  of  the  prosecution,  is  an  essential  element  of  his 
jurisdiction ;  but  the  reasonableness  of  the  by-law  or  ordinance,  while 
afifecting  its  validity,  is  a  question  for  his  decision,  and  not  a  question 
affecting  his  jurisdiction  in  the  particular  case. — Woodruff  v.  Stew- 
art, 205. 

8.  Same;  .approval  of  ordinance  by  mayor. — When  the  charter  of  a  municipal 

corporation  requires,  that  every  ordinance  passed  by  the  board  of  alder- 
men shall  be  signed  by  the  mayor,  if  approved  by  him,  or,  if  disap- 
proved, shall  be  passed  over  his  veto  by  a  two-thirds  vote  of  a  full 
board,  it  is  not  essential  to  the  validity  of  an  ordinance  that  it  shall  be 
signed  by  the  mayor,  when  it  is  copied  at  length  in  the  minutes  of  the 
board,  which  are  signed  by  him.  and  which  show  that  he  voted  for  it  on 
its  passage  by  the  board.  — 76.  206. 

9.  Revised  Code  of  city  of  Selma.— Tested  by  the  principle  above  declared, 

the  "Revised  Code  of  the  city  of  Selma,"  adopted  bv  an  ordinance  on 
the  3l8t  December.  1870,  was  logixUy  adopted.— 76.  206. 
lOj  Bonds  of  corporation  ;  negotiability  of.  — The  bonds  of  a  corporation,  pub- 
lic or  private,  if  issued  by  authority,  and  possessing  in  themselves  the 
requisites  of  negotiable  paper,  are,  after  some  vacillation  of  judicial 
decision,  now  recognized  as  on  an  equality  with  b'lnk-notes,  bills  of  ex- 
change, and  promissorj'  notes ;  and  the  corporate  seal  does  not  affect 
tbeir  negotiability,  neither  conferring  nor  destroying  that  quality. 
Blackman  v.  Letiman,  Darnt  Co.,  547. 

11,  Municipal  bonds  of  Troy,   issued  in  aid  of  Mobile  and   Girard  Railroad. 

The  bonds  issued  by  the  city  of  Troy  in  aid  of  the  Mobile  and  Girard 
Railroad,  under  the  authority  of  the  special  statute  approved  December 
8th,  1868  (Sess.  Acts  1868,  pp.  395-6),  are  not  negotiable  paper,  because 
on  their  face  they  are  made  payable  on  a  contingency  which  might 
never  happen— that  is,  the  completion  of  the  railroad  to  Troy  ;  and  also 
because  they  are  payable  to  bearer  only.  Not  being  negotiable,  the  title 
to  such  bonds  can  not  pass  by  delivery,  nor,  as  against  the  real  owner, 
otherwise  than  by  his  indorsement  or  as-signment. — 76.  5-47. 

12.  Judicial  notice  of  charter  of  municipal  corporation.  —The  charter  of  a  muni- 

cipal corporation,  and  special  statutes  conferring  on  it  additional  pow- 
ers lor  special  purposes,  are  public  stalates,  of  which  the  courts  will 
take  judicial  notice;  and  all  persons  dealing  with  the  corporation  most, 
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at  their  peril,  take  notice  of  the  capacity  to  contract,  its  limitations  and 
restrictions,  thereby  conferred  on  the  corporation. — Mayor  <fec.  of  We- 
tumpka  V.  Wetumpka  Wharf  Co.,  611. 

13.  Municipal  corporation;  power   to  borrow  money,  to  issue  negotiable  paper, 

and  to  aid  private  corporations. — In  the  absence  of  an  express  grant  of 
power,  a  municipal  corporation  can  neither  borrow  money,  nor  issue  ne- 
gotiable paper,  nor  become  a  party  to  such  paper,  nor  become  a  stock- 
holder in  a  private  corporation,  nor  incur  debts  in  aid  of  such  private 
corporation  ;  but,  under  the  constitution  of  1819,  there  was  no  inhibi- 
tion against  the  grant  by  the  General  Assembly  of  express  power  to  such 
corporation  to  incur  debts,  or  to  borrow  money,  or  to  issue  negotiable 
securities,  to  be  paid  by  municipal  taxation,  in  aid  of  works  of  internal 
improvements. — lb.  611. 

14.  City  of  Wetumpka;  powers  of  corporation  under  original  charter. — The  origi- 

nal charter,  or  act  incorporating  the  city  of  Wetumpka  (Sess.  Acts 
1838-9,  pp.  44-51),  conferred  upon  that  corporation  only  the  govern- 
mental powers  usually  conferred  upon  municipal  corporations  at  that 
time  for  the  purposes  of  local  government  ;  and  these  did  not  include 
any  powers  for  the  encouragement  of  private  gain,  trading,  speculation, 
or  pecuniary  profit,  except  as  those  objects  might  be  indirectly  pro- 
moted by  a  prudent  exercise  of  the  powers  of  local  government. — lb.  611. 

15.  Same;  under  special  acts  of  1848  and  1850,  in  aid  of  works  oj  internal  im- 

provements.— The  act  approved  February  29,  1848  (Sess.  Acts  1847-8, 
pp.  223-5),  authorized  the  corporate  authorities  of  the  city  of  We- 
tumpka to  issue  its  bonds,  not  exceeding  $50,000  at  any  one  time,  and 
to  appropriate  the  money  arising  from  their  sale  to  securing  the  right 
of  way,  and  constructing  a  canal,  around  the  lower  end  of  the  shoals 
of  the  Coosa  river;  and  the  amendatory  act  approved  February  1st,  1850 
(Sess.  Acts  1849-50,  p.  348),  extended  the  amount  to  $100,000,  and  au- 
thorized the  money  to  be  appropriated,  under  the  supervision  of  the 
mayor  and  aldermen,  "for  any  purpose  of  internal  improvement  for  the 
benefit  of  the  citizens  of  Wetumpka. "  In  the  case  of  Mayor  and  Alder- 
men of  Wetumpka  v.  Winter  (29  Ala.  651),  this  court  decided  that  the 
said  act  of  1850  authorized  the  city  to  subscribe  for  stock  in  the  Tallas- 
see  Branch  of  the  Central  Plank-Road  Company;  and  the  court  now  ad- 
heres to  that  decision,  so  far  as  it  affects  the  questions  involved  in  the 
present  case. — lb.  611. 

16.  Same;  limitations  and  restrictions  on  this  power.— rThe  said  act  of  1848,  by 

its  1st  section,  expressly  declared:  "No  bond  shall  be  issued,  but  upon 
an  entire  concurrence  of  the  board  of  mayor  and  aldermen,  upon  a  full 
attendance  of  all  the  members  of  the  board,  and  when  there  is  no  va- 
cancy; which  shall  be  made  manifest  only  by  an  entry  of  the  order  for 
issuing  being  made  on  the  minutes  of  the  board,  and  signed  by  erfch 
member  thereof;  nor  shall  any  contract  amounting  to  one  hundred  dol- 
lars, made  under  any  of  the  provisions  of  this  act,  be  valid,  which  is 
not  made  under  all  the  restrictions  in  this  section  recited."  These  lim- 
itations and  restrictions  were  not  relaxed,  nor  in  any  manner  modi- 
fied, bj'  the  subsequent  act  of  1850;  and  they  are  applicable  to  all  bonds 
issued  under  that  act. — 76.611. 

17.  Same  ;  when  purchaser  is  chargeable  with  notice  of  such  restrictions. — A  pur- 

chaser of  a  bond  issued  under  the  said  act  of  1850,  and  reciting  on  its 
face  that  it  was  so  issued,  is  chargeable  with  notice  of  these  restrictions 
and  conditions,  and  can  not  claim  protection  as  an  innocent  holder,  al- 
though the  bond  also  recites  that  it  was  issued  in  conformity  with  the 
statute.— /6.  611. 

COUNTY  SURVEYOR, 

1.  Plat  and  survey  by. — A  survey  of  lands,  made  by  a  county  surveyor  with- 
out notice  to  the  party  in  adverse  interest,  is  not  legal  evidence  against 
him  (Code,  §  868);  but  it  would  be  admissible  evidence  in  connection 
with  the  testimony  of  the  surveyor  himself  as  to  its  correctness. — CUm,- 
ents  V.  Pearce,  284. 
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1.  Special  terms;  validity  of  indietment  and  trial  at — Under  the  statute  (Code, 
§§  652-3),  a  circait  judge  has  power  to  convene  a  special  term  of  the 
court,  in  any  county  in  his  circuit,  whenever,  in  his  opinion,  a  special 
term  is  necessary;  the  jurisdiction  and  authority  of  the  court  ut  a  spe- 
cial term,  convened  in  pursuance  of  the  statute,  arc  as  plenary  as  at  a 
regular  term;  an  indictment,  found  by  a  grand  jury  organized  at  such 
special  term,  is  valid,  and  a  trial  and  conviction  under  it  are  neither  il- 
legal nor  irregular. — Bales  v.  The  Slate,  30. 

COUBT,  COUNTY.. 

1.  Madison  County  Court;  when  appeal  lies. — Under  the  act  "to  regulate  the 

trial  of  misdemeanors  in  i^dison  county,"  approved  February  19th, 
1877,  an  appeal  lies  directly  to  this  court,  from  the  judgments  of  said 
County  Court,  in  criminal  cases  commenced  in  that  court,  as  well  as  in 
cases  transferred  to  it  from  the  Circuit  Court  under  the  provisions  of 
that  act — Cavythom  v.  The.  State,  157. 

2.  Judgment  on  fads ;  when  not  reversed, — On  appeal  from  the  judgment  of 

the  County  Court,  in  a  cause  which  was  tried  before  the  judge  without 
a  jury,  if  the  record  shows  that  the  judgment  is  founded  upon  conflict- 
ing oral  testimony,  this  court  will  not  disturb  it,  unless  it  is  manifestly 
wrong. — lb.  157. 

CHIMIN AL  LAW. 

Afpsal  and  Cebtiorabi. 

1.  Madison  Comnty  Court;  tchen  appeal  lies. — Under  the  act  "to  regulate  the 

trial  of  misdemeanors  in  Madison  county,"  approved  February  9lh,  1877, 
an  appeal  lies  directly  to  this  court,  from  the  judgments  of  said  County 
Court,  in  criminal  cases  commenced  in  that  court,  as  well  as  in  cases 
transferred  to  it  from  the  Circuit  Court  under  the  provisions  of  that 
act. — Caicthom  v.  The  State,  157. 

2.  Certiorari. — There  is  no  statute  which  gives  a  certiorari  in  a  criminal  case, 

to  remove  a  judgment  rendered  by  a  justice  of  the  peace  ;  and  the  com- 
mon law  did  not  give  that  remedy. — Dean  V.   The  Slate,  153. 

3.  Appeal  from  justice  of  the  peace ;  when  barred  — In  a  criminal  case  tried 

before  a  justice  of  the  peace,  in  a  matter  within  his  jurisdiction,  the 
defendant  has  a  right  of  appeal,  under  the  rules  and  regulations  pre- 
scribed for  the  trial  of  appeals  from  the  County  Court  (Code,  §  4701); 
and  no  time  being  prescribed  within  which  the  appeal  must  be  taken, 
the  right  is  only  lost  by  the  lapse  of  time  which  would  bar  an  appeal  to 
this  court — lb.  153. 

Abbest. 

4.  PuTsuii  and  arrest  under  warrant,  in  another  county.  — The  statute  which 

provides  that  an  officer,  having  a  warrant  of  arrest  to  execute,  "  may 
pursue  the  defendant  in  another  county,"  and,  on  obtaining  an  indorse- 
ment of  the  warrant  as  prescribed,  "  may  summon  persons  to  assist 
him  in  making  the  arrest  and  exercise  the  same  authority  as  in  his  own 
county"  (Code  §  4656),  does  not  mean  that  the  execution  must  be  begun 
in  the  latter  county,  when  the  defendant  is  there,  and  be  followed  up 
in  the  event  of  his  fleeing  into  another  county.—  Coleman  v.  The  State, 
93. 

Abson. 

5.  Burning  jaiL — If  a  prisoner,  confined  in  the  county  jail,  set  fire  to  the 

building,  with  the  intent  only  to  burn  a  hole  through  which  be  may 
escape,  not  intending  that  the  building  should  be  further  damaged,  he 
is  guilty  of  arson. — Lockeit  v.  The  Stute,  5. 

6.  Admissibiiity  of  indictments  as  evidence.— The  indictments  pending  against 

(42) 
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the  prisoners  at  the  time  of  their  attempt  to  escape  by  bnrning  the  jail, 
are  admissible  evidence  against  one  of  them  on  his  trial  under  indict- 
ment for  the  arson. — lb.  5. 

7.  Sufficiency  of  indiciment  in  description  of  building  burned.— In  an  indict- 

ment for  arson  (Code,  §4347).  the  building  burned  may  properly  be 
described  as  "the  jail  of  Talladega  county,  which  said  jail  or  building 
was  erected  for  public  use,"  without  further  description  or  averment  of 
ownership. — lb.  5. 

8.  Burning  store  or  dwelling-house. — Setting  fire  to  a  store-house,  with  the 

intent  that  the  fire  should  be  communicated  to,  and  should  burn,  a 
dwelling-house  situated  near  by,  is,  in  law,  deemed  the  burning  of  the 
latter. — Grimes  v.  The  State,  166. 

Assault  ;  Assault  with  Intent  to  Mukdee. 

9.  Gharge  defining  assault. — A  charge  to  the  jury,  in  these  words,  "An  assault 

is  an  attempt  to  strike,  in  striking  distance,  or  to  shoot  in  shooting  dis- 
tance," construed  with  reference  to  the  evidence  in  this  case,  is  not  erro- 
neous.—  Gray  V.  The  State,  66. 

10.  Evidence  of  malice  or  intent. — Under  a  prosecution  for  an  assault  with 

intent  to  murder,  any  evidence  is  admissible  which  tends  to  show 
malice,  ill-will,  or  other  motive  for  the  act  of  the  accused  ;  and  for  this 
purpose,  the  fact  of  a  former  altercation  or  difficulty  between  the  par- 
ties, but  not  the  merits  or  details  thereof,  may  be  given  in  evidence.  — 
lb.  66. 

11.  Intent,  as  ingredient  of  offense  ;  charge  as  to.— The  intent,  or  state  of  mind, 

with  which  the  defendant  made  the  assault  upon  the  prosecutor,  or 
person  injured,  is  a  question  for  the  determination  of  the  jury,  in  view 
of  all  the  evidence  ;  and  a  charge  to  the  jury  which  predicates  it  of  a 
given  state  of  facts,  as  matter  of  law,  is  properly  refused* — Washington 
V.  The  State,  135. 

Bail. 

12.  Right  to  bail  in  capital  case. — A  prisonerj  charged  with  a  capital  felony, 

being  entitled  to  bail  as  a  matter -of  right,  before  conviction,  except 
"when  the  proof  is  evident,  or  the  presumption  great,"  should  not  be 
refused  bail,  when  the  evidence  against  him  is  entirely  circumstantial, 
unless  it  excludes  to  a  moral  certaintj'  every  reasonable  hypothesis  but 
that  of  his  guilt. — Ik  jjarte  Acree,  234. 

13.  Sheriff's  authority  to  admit  to  bail. — When  a  person  is  committed  to  jail  by 

a  magistrate  on  a  preliminary  examination,  charged  with  a  bailable 
felony,  the  sheriff  has  no  authority  to  admit  him  to  bail,  unless  the 
magistrate  indorsed  on  the  commitment  the  amount  of  bail  required 
(Code,  §  4684) ;  and  a  recognizance  taken  bj'him,  without  such  indorse- 
ment, is  void. —jE^ans  u.  The  State,  195. 

14.  Same. — On  executing  a  warrant  of  arrest,  issued  by  a  justice  of  the  peace, 

for  a  misdemeanor  which  he  has  not  jurisdiction  to  try,  the  sheriff  may 
take  bail  for  the  appearance  of  the  defendant  at  the  next  term  of  the 
court  having  jurisdiction  of  the  offense,  or  at  the  term  then  being  held 
when  the  court  is  in  session  (Code,  9  4659) ;  but  a  recognizance  taken 
by  him,  conditioned  for  the  appearance  of  the  defendant  before  the 
justice,  on  a  day  specified  in  the  warrant,  is  without  statutory  authority, 
and  void. — Jones  v.  The  State,  161. 

15.  Sci.  fa.  against  bail;  nature  of  proceeding. — A  proceeding  by  ,9CJre /aciois, 

to  fix  the  liability  of  bail  on  a  forfeited  recognizance,  is  a  civil  action. — 
Peck  V.  The  State,  201 ;  Hunt  v.  The  State,  196. 

16.  Same;  discontinuance.— The  proceeding  is  not  discorttinued  by  the  unex- 

plained failure  of  the  court  to  take  action  on  it  for  one  or  more  terms. — 
Hunt  V.  The  State,  196. 

17.  What  defenses  are  available. — If  the  recognizance  was  taken  by  an  officer 

authorized  by  law  to  take  and  approve  it,  the  sureties  can  not,  in  de- 
fense of  a  proceeding  to  fix  their  liability  for  the  default  of  their  prin- 
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cipal,  raise  any  objection  to  the  manDer  of  the  arrest,  nor  to  the  suffi- 
ciency of  the  indictment.— Pecfc  v.  The  State,  201.  * 

18.  Judgment  final  against  bail;  what  record  must  show. — To  sapport  a  final 

jadgmeut  by  default  on  a  forfeited  recognizance,  the  record  mast  show 
that  the  scire  Jacias  was  returned  "execated,"  or  that  there  were  two 
returns  of  "not  found,"  which  the  statute  (Code,  ^  4866)  makes  equiv- 
alent to  personal  service. — Hard  v.  The  Slaie,  196. 

19.  Same ;  amendment  of  judgment  — When  the  record  shows  that  the  scire  fa-. 

das  was  returned  executed  on  all  the  recognizors  but  one,  and  judg- 
ment final  was  taken  against  all,  without  two  returns  as  to  the  one  not 
found,  this  court  will  amend  the  judgment  by  discontinuing  the  pro- 
ceeding a.s  to  him,  if  the  record  shows  no  other  error. — Ih.  196. 

20.  Same;  form  of  scire  facias. — Each  of  the  parties  to  the  recognizance, 

against  whom  a  judgment  nisi  has  been  taken,  should  be  allowed  to 
show  cause  why  the  judgment  should  not  be  made  absolute  against  him, 
and  the  scire  facias  should  be  so  framed ;  and  a  judgment  final  against 
all  should  show  that  they  all  failed  to  appear,  or,  appearing,  failed  to 
show  a  sufficient  excuse.  — lb.  196. 

BUBOIABY. 

21.  What  is  sufficient  breaking  and  entering.—^  person  who,  with  the  intent  to 

steal  shelled  corn,  heaped  up  in  a  crift  on  the  floor,  bores  a  hole  through 
the  floor,  through  which  the  loose  corn  runs  down  into  his  sack  below, 
is  guilty  of  burglary  (Code,  $  4343):  the  use  ol  the  auger  in  such  case, 
with  the  intent  to  steal  the  corn,  and  effecting  that  purpose,  constitutes 
both  the  b];eaking  and  the  entry  which  are  necessary  elements  of  the 
oSense.— Walker  v.  The  State,  49. 

22.  Same.  — A  servant,  employed  by  an  attorney  in  and  about  his  office,  and 

intrusted  with  the  key  to  the  tront  door,  may  be  convicted  of  burglary 
(Code,  §  4313),  if  he  enters  the  office  by  night,  by  using  the  key,  with 
the  intention  at  the  time  of  stealing  the  money  of  his  employer  while 
asleep  in  an  inner  room  ;  but,  if  he  is  in  the  habit  of  sleeping  in  the 
office,  with  the  consent  of  his  employer,  or  without  objection  from  him, 
and  enters  with  the  intention  only  of  going  to  bed,  but  afterwards  forms 
the  desif^n  to  steal  the  money,  and  attempts  to  do  so,  he  is  not  guilty  of 
huxgUty.—Louideru.  The  Stale,   143. 

23.  Same. — In  this  case,  since  "there  was  no  evidence  that  the  defendant  had 

opened  the  door  of  the  office  at  all,  as  there  was  none  that  it  was  shut 
before  he  entered,''  the  court  should  Lave  instructed  the  jury,  on  his 
request,  that  upon  the  evidence  they  must  find  him  not  guilty. — lb.  143. 

24.  Same.— The  two  rooms  of  a  gin-house,  which  had  not  been  used  as  such 

for  two  years  or  more,  being  separated  by  a  partition  in  which  an  open- 
ing was  left,  not  for  ingress  or  egress,  but  for  the  passage  of  the  cotton 
from  the  gin  (when  running)  into  the  lint-room  ;  and  being  used  and 
occupied  by  two  different  persons,  each  having  the  key  to  the  door  of 
his  own  room  ;  if  one  of  them  enters  the  room  of  the  other,  through  the 
said  opening,  with  the  intent  to  steal  his  seed-cotton  stored  therein,  he 
is  not  guilty  of  burglary,  though  he  opened  and  entered  the  door  of 
his  own  room,  with  the  intent  to  pass  through  the  opening  and  stesd 
the  cotton  in  the  other  room,  and  carried  his  intent  into  execution. — 
Stone  V.  The  State,  115. 

25.  Sufficiency  of  indictment,  in  description  of  building  broken  and  entered. — An 

indictment  which  charges  that  the  accused  broke  and  entered  "a  gin- 
house,  the  property  of  W.  R.,  in  which  was  kept,  for  use,  sale,  or  de- 
posit, seed-cotton,  a  thing  of  value,"  Ac.,  is  sufficient,  without  an  addi- 
tional overmedt  that  the  gin-house  was  specially  constructed  for  the  use 
to  which  it  was  applied.  Under  the  statute  (Code,  §  4343),  only  struc- 
tures of  a  temporary  character,  erected  for  special  purposes  or  occa- 
sions, require  *;uch  additional  descriptive  averment — lb.  115. 

26.  Breaking  into  railroad  car;  sufficiency  of  indictment. — In  an  indictment  for 

burglary  in  breaking  and  entering  a  railroad  car  (Code,  §  4344),  it  is 
not  sufficient  to  aver  that  the  goods  in  the  car  were  therein  kept   "for 
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transportation'':  the  averment  should  be,  that  they  were  kept  "for 
transportation  as  freight"— G^rauesv.  The  State,  IM. 

27.  Same;  averment  of  ownership. — In  an  indictment  under  this  statute,  the 

ownership  of  the  car  broken  into  and  entered  is  an  indispensable  aver- 
ment.— (Stone,  J.,  dissenting.) — lb.  134. 

28.  Vei'dict  and  sentence  on  conviction. — Under  an  indictment  for  burglary,  and 

a  verdict  of  guilty  as  charged  in  the  indictment,  not  fixing  the  punish- 
ment (Code,  §§  4343,  4450),  the  court  may  impose  a  sentence  to  confine- 
ment in  the  penitentiary  at  hard  labor  for  two  years. —  Washington  v. 
The  State,  189. 

Careyino  Concealed  Weapons. 

29.  Wliat  will  not  excuse. — It  is  no  excuse  for  carrying  a  pistol  concealed 

about  the  person  (Code,  §  4109),  that  the  defendant  was  engaged  to 
play  a  part  in  which  a  pistol  was  to  be  used,  in  a  school  exhibition  to 
take  place  on  another  day. — Preston  v.  The  Slate,  127. 

30.  liccepHon  in  favor  of  persons  "travelling." — The  privilege  of  carrying  con- 

cealed weapons,  given  by  the  statute  to  a  person  "travelling"  ^Code, 
$  4109),  commences  when  he  sets  out  on  a  journey,  and  continues  until 
he  reaches  home  on  his  return. — Coker  v.  The  Stale,  95. 

31.  Threatened  or  apprehended  attack. — To  establish  the  defense  of  a  threat- 

ened attack,  the  threat  must  be  real,  and  not  simply  apparent,  or  simu- 
lated ;  but,  to  make  out  an  apprehended  attack,  it  is  sufficieut  to  show 
facts  which  may  convince  the  jury  that  he  had  good  reason  to  appre- 
hend an  attack — as  reports  of  threats,  believed  to  be  true,  though  not 
true  in  fact  ;  hostile  demonstrations  ;  preparations  for  attack,  real  or 
apparent,  and  the  entire  conduct  of  the  parties.  — Shorter  v.  The  State,  129. 

32.  Same;  relevancy  of  evidence  as  to. — To  make  out  the  defense  of  a  threat- 

ened or  apprehended  attack,  within  the  statutory  exception,  the  motive 
(or  purpose)  of  carrying  the  weapon  must  be  defense  against  violence, 
threatened  or  apprehended.  If  oftense  instead  of  defense — a  meditated 
attack  on  another,  and  not  an  apprehended  attack  by  him — be  the  real 
motive,  the  party  is  guilty  of  violating  the  statute  ;  and  as  bearing  on 
this  question,  the  conduct  and  declarations  of  the  accused  and  the  pros- 
ecutor, during  an  altercation  and  subsequent  rencontre  between  them, 
out  of  which  the  prosecution  arose,  are  relevant  and  competent  evi- 
dence.—76.  129. 

33.  Same. — To  make  out  a  threatened  or  apprehended  attack,  as  a  defense  to 

a  prosecution  for  carrying  concealed  weapons,  the  defendant  offered  m 
evidence  a  letter  written  by  the  prosecutor  to  the  chief  of  police,  in 
which  the  writer  stated  "  that  he  did  not  wish  to  violate  the  law,  nor  to 
be  arrested  for  violating  the  law,  but  that  he  understood  the  defendant 
had  made  threats  against  him,  and  was  therefore  carrying  a  pistol  con- 
cealed about  his  person."  Held,  that  the  contents  of  the  letter  could 
not  be  garbled  by  the  defendant,  but  must  be  taken,  altogether  as  writ- 
ten ;  and  that  the  court  properly  refused  a  charge,  requested  by  him, 
to  the  efi'ect  "  that  what  was  said  in  the  letter  about  any  threats  made 
by  him  could  not  be  considered  by  the  jury  as  evidence.'' — 1  b.  129. 

34.  Evidence  showing  threatened  or  appr ehended  attack.— JJuder  an  indictment 

for  carrying  concealed  weapons,  the  defendant  having  proved,  to  estab- 
lish the  defense  of  a  threatened  or  apprehended  attack,  that  he  had  been 
forcibly  seized  by  night,  a  few  months  before  the  time  specified  by  the 
witness  for  the  prosecution,  by  a  party  of  armed  men,  some  of  whom 
resided  in  Alabama,  and  others  in  Georgia,  and  carried  off  to  a  distant 
place,  where  ho  was  set  at  liberty  after  some  judicial  proceeding  before 
a  magistrate  ;  and  that  the  persons  engaged  in  this  attack,  whose  names 
were  mentioned,  and  who  resided  near  him,  had  declared  that  ' '  they 
intended  to  take  him  and  carry  him  off  again,  and  that  they  would  as 
soon  shoot  him  as  to  shoot  a  hog,"  which  threats  were  communicated 
to  him  ;  it  is  permissible  for  him  to  further  prove  "that  said  parties 
were  prowling  through  the  country,  armed,  and  without  any  employ- 
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ment,  sometimes  for  n  while  in  Georgia,  dodging  in  and  oat  of  Ala' 
bam&."— Hardin  v.  The  Slate,  38. 

35.  (Jharge  as  to  amount  of  fine  to  be  assessed  by  jury.  — In  a  prosecntion  for 

carrying  concealed  weapons,  the  court  ma}'  pro{>erly  instruct  the  jury, 
that,  if  they  find  the  defendant  guilty,  they  should  assess  such  fine, 
within  the  limits  fixed  by  law,  as  they  may  deem  necessary  to  suppress 
the  evil  practice  of  carrying  concealed  weapons. — lb.  130. 

Defamation  or  Female. 

36.  OonaiUuenis  of  offense. — To  authorize  a  conviction  for  the  slander  of  a 

female  by  words  "falsely  and  malicioosly  imputing  to  her  a  want  of 
chastity  "  (Code,  §  4107),  it  is  not  necessary  that  the  accused  should 
have  entertained  any  special  personal  malice  towards  the  person  de- 
famed :  if  the  words  are  false,  naturally  tend  to  the  injury  of  the  person 
defamed,  and  were  spoken  recklessly,  though  without  special  ill-will,  a 
conviction  may  be  had. — Haley  v.  The  State,  83. 

37.  Sufficiency  of  indictment. — A  form  of  indictment  being  prescribed  by  the 

statute,  for  defamation  or  slander  of  female  (Code,  §  4107  ;  Form  No. 
56,  p.  997),  according  to  the  repeated  decisions  of  this  court,  it  is  suffi- 
cient to  follow  the  prescribed  form. — Haley  v.  The  Slate,  89. 

38.  Proof  of  toords  as  toid.— Since  the  statute  does  not  require  the  precise 

words  spoken  to  be  set  out  in  the  indictment,  but  only  the  substance  of 
them,  it  is  not  necessary  to  prove  the  speaking  of  the  very  words  as 
charged  :  evidence  of  other  words,  substantially  corresponding  with  the 
averment,  is  admissible,  and  sufficient  to  support  a  conviction. — lb.  89. 

39.  Meanimj  and  explanation  of  words  used-  — When  the  words  used  are  unam- 

biguous, and  of  ordinary  acceptation  and  signification,  the  court  and 
jury  must  construe  them  ;  but,  when  some  cant  phrase,  or  low  expres- 
sion, not  having  an  ordinary  acceptation,  is  used,  a  witness  may  testify 
as  to  its  meaning. — lb.  89. 

40.  Emdence  of  irords  defamatory  of  other  women. — Evidence  of  words  defama- 

tory of  other  women,  though  uttered  in  the  same  conversation  in  which 
the  alleged  slanderous  words  against  the  woman  named  in  the  indict- 
ment were  used,  is  not  relevant,  nor  admissible  against  the  defendant, 
lb.  89. 

DiSTUBBiNa  Females  at  Public  Assembly. 

41.  Sufficiency  of  indictment.— \u  indictment  which  charges,  that  the  defend- 

ants, "  by  rude  and  indecent  behavior,  or  b}'  profane  or  obscene  lan- 
guage, willfully  disturbed  females,  members  of  the  society  called,"  &c., 
"  at  the  Fair  Grounds  in  or  near  the  city  of  Montgomery,  met  for  the 
purpose  of  instruction,  amusement,  or  recreation,"  is  insufficient,  and 
fatally  defective.  It  does  not  conform  to  the  language  of  the  statute 
creating  the  ofifense  iCode,  §  4200),  for  want  of  an  averment  that  the 
females  were  met  in  "  public  assembly  ;"  nor  to  that  of  the  statute  pre- 
scribing the  form  of  indictment  (§  4814),  for  want  of  an  averment  that 
there  was  an  "  assemblage"  of  people,  composed  in  whole  or  in  part  of 
the  females. — Smith  v.  The  Slate,  55. 

EVXDENCE. 

42.  Accomplice,  examined  as  to  matters  criminating  himself. — When  an  accom- 

plice consents  to  testify  as  a  witness  for  the  State,  he  can  not  refuse  to 
answer  a  question  because  his  answer  may  criminate  himself ;  but  this 
rule  only  extends  to  questions  concerning  matters  about  which  he  has 
already  testi&ed.—Lockett  v.  The  Slate,  5. 

43.  Same;  hoio  corroborated. — When  a  conviction  of  felony  is  sought  on  the  tes- 

timony of  an  accomplice,  there  must  be  corroborative  evidence  tending 
to  connect  the  defendant  with  the  commission  of  the  crime  (Code, 
§  4894) ;  and  when  there  is  such  corroborative  evidence,  it  is  for  the 
jury  to  decide  the  effect  to  which  it  is  entitled. — lb.  5. 
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44.  Admission  as  to  testimony  of  absent  witnesses. — On  application  for  a  con-. 

tinuance  in  a  criminal  case  by  the  defendant,  on  account  of  the  absence 
of  material  witnesses,  the  court  may,  in  its  discretion,  require  the  State 
to  admit  the  truth  of  the  facts  proposed  to  be  proved  by  the  absent  wit- 
nesses, or  simply  to  admit  that  the  witnesses,  if  present,  would  testify 
to  the  facts  as  stated  ;  but,  whether  the  admission  be  in  either  form,  it 
is  equally  conclusive  for  the  purposes  of  the  trial. — Peterson  v.  The 
State,  113. 

45.  Same. — If  one  of  the  absent  witnesses  should  come  into  court,  and  be  ex- 

amined during  the  trial,  a  contradiction,  or  inconsistency,  between  his 
testimony  and  the  admission  as  to  what  his  testimony  would  be,  is  im- 
material, and  cannot  be  considered  by  the  jury  in  determining  the  efifect 
of  the  admission  as  to  the  testimony  of  the  other  absent  witnesses. 
lb.  113. 

46.  Admissibility  of  confessions.— Although,  the  more  recent  authorities  favor 

the  admissibility  of  confessions,  unless  they  are  shown  to  have  been 
made  under  the  influence  of  promises  or  threats  on  the  part  of  an  officer 
of  the  law  ;  yet  this  court,  constrained  by  its  former  decisions,  holds  a 
confession  inadmissible,  when  induced  by  hope  or  fear  excited  in  the 
mind  of  the  accused,  by  the  representations  of  any  person  connected 
with  the  prosecution,  or  with  the  accused  himself,  who,  considering  his 
relations  and  condition,  may  fairly  suppose  that  such  person  has  power 
to  secure  the  performance  of  his  promises  or  threats  ;  and  excludes  the 
confessions  of  the  accused  in  this  case,  made  Ayhile  ho  was  in  jail  under 
a  charge  of  burglary,  to  a  clerk  in  the  storehouse  alleged  to  have  been 
broken  and  entered,  who  was  also  a  part  owner  of  the  goods  said  to  have 
been  stolen  from  it,  and  induced  by  his  promises  not  to  prosecute  the 
accused,  and  not  to  appear  as.  a  witness  against  him  unless  compelled. 
Murphy  v.  The  State,  1 . 

47.  Same;  when  corroborated. — When  the  confession  of  the  accused  is  cor- 

roborated by  extraneous  facts — as,  in  this  case,  by  the  discovery  of  a 
part  of  the  stolen  goods,  in  consequence  of  a  statement  made  by  him, 
in  the  possession  of  a  particular  person  recently  nfter  the  burglary — it 
is  competent  to  prove  to  the  jury  his  statement  and  the  corroborating 
fact  of  the  discovery  ;  but  this  does  not  render  competent  his  confes- 
sion, at  the  same  time,  that  he  committed  the  burglary  and  larceny,  if 
such  confession  was  improperly  procured  by  promises  or  threats. — lb.  1. 

48.  Confessions;  ichen  voluntary  and  admissible. — Where  the   deceased  was 

killed  by  being  cut  with  a  knife,  during  a  sudden  quarrel  and  iight  be- 
tween him  and  the  defendant ;  and  a  witness  for  the  prosecution  stated 
that,  a  short  time  after  the  difficulty,  the  defendant  came  up  while  wit- 
ness was  standing  with  one  W.  and  another  person,  and  being  asked  by 
W.  "what  he  had  done  to  Charlie"  (meaning  the  deceased),  said  that 
he  "  had  knocked  him  down  with  a  stick  ;"  that,  on  W.  saying  "he  had 
done  more  than  that,"  the  defendant  started  off,  but  was  pursued  and 
overtaken  by  W.,  who  thereupon  arrested  him,  and  left  him  in  charge 
of  witness  and  the  man  who  was  standing  with  him  ;  and  that  while 
thus  in  their  custody,  no  threats  or  promises  being  made  by  any  one, 
the  defendant  said,  "I  have  done  what  I  never  wanted  to  do,  or  in- 
tended to  do  :  I  cut  Charlie's  throat  before  he  drew  his  knife  ;"  held, 
that  the  confession  was  voluntary  and  admissible. — McNeezer  v.  The 
State,  169. 

49.  Conduct  and  declarations  of  defendant;  when  admissible  against  him. — The 

conduct  and  declarations  of  the  defendants  on  the  evening  of  the  homi- 
cide, from  the  time  they  came  to  the  house  where  the  deceased  was  liv- 
ing with  her  son-in-law,  until  the  commission  of  the  crime,  are  admissi- 
ble evidence  against  them,  when  parts  of  one  continuous  transaction, 
although  occurring  between  the  defendants  and  the  son-in-law,  in  the 
absence  of  the  deceased,  and  outside  the  house  where  she  was,  and  not 
shown  to  have  any  immediate  connection  with  the  crime. — Amior  v. 
The  State,  173, 
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50.  Admiaaibility  of  defendant's  dedaraiions,  as  evidence  for  him. — As  a  general 

rule,  a  person  charged  with  crime  can  not  make  evidence  for  himself, 
by  proof  of  bis  own  declarations  ;  and  when  they  are  admitted  as  evi- 
dence for  him,  it  is  as  part  of  the  res  geske,  or  ander  some  other  re- 
cognized exception  to  the  general  rule. — Stewart  v.  The  IState,  199;  At- 
weU  V.  The  SUtte,  61. 

51.  Same. — Where  the  defendant  was  arrested  nnder  a  charge  of  larceny,  and 

at  first  denied  having  any  of  the  stolen  money,  bnt  afterwards  offered 
to  tell  the  police-officer,  who  professed  to  '*  know  all  about  it,"  where 
the  money  was,  and  said,  that  it  was  buried  under  the  hearth  in  his 
house  ;  and  the  officer  having  failed  to  find  the  money  in  the  place  in- 
dicated, tho  defendant  went  to  his  house  with  the  officer,  raised  a  brick 
in  the  hearth,  and  disclosed  the  money  ;  and  "after  pointing  out  the 
money,  defendant  said  U  was  gicen  to  hiin  by"  a  servant  in  the  employ- 
ment of  the  prosecutrix  ;  held,  that  this  declaration  was  not  admissible 
evidence  for  defendant,  not  being  explanatory  of  possession,  nor  a  part 
of  the  res  qeslcK  — Cooper  v.  Ihe  State,  80. 

52.  Declarations  not  to  be  garbled. — To  make  out  a  threatened  or  apprehended 

att&ck,  as  a  defense  to  a  prosecution  for  carrying  concealed  weapons 
(C!ode,  §  4109),  the  defendant  off'ered  jn  evidence  a  letter  written  by  the 
prosecutor  to  the  chief  of  police,  in  which  the  writer  stated  "that  he 
did  not  wish' to  violate  the  law,  nor  to  be  arrested  for  violating  the  law, 
but  that  he  understood  the  defendant  had  made  threats  against  him, 
and  was  therefore  carrying  a  pistol  concealed  about  his  person."  Held, 
that  the  contents  of  the  letter  could  not  be  garbled  by  the  defendant, 
but  must  be  taken  altogether  as  written ;  and  that  the  court  properly 
refused  a  charge,  requested  by  him,  to  the  effect  "that  what  was  said  in 
the  letter  about  any  threats  made  by  him  could  not  be  considered  by  the 
jury  as  evidence." — Shorter  v.  The  State,  129. 

53.  Standard  medical  treatises  as  evidence. — The  principle  is  settled  by  former 

decisions  of  this  court,  that  standard  medical  books,  in  connection  with 
proper  explanation,  when  necessary,  of  the  terms  used,  may  be  read  to 
the  jury  as  evidence  it>  a  criminal  case. — Bales  v.  Ihe  State,  30. 

54.  Proof  of  character  ;  weujht  and  effect  as  evidence. — In  all  criminal  prosecu- 

tions, whether  of  felony  or  misdemeanor,  the  accused  may  prove  his 
good  character,  not  only  when  u  doubt  exists  on  the  other  proof,  but 
even  to  generate  a  doubt  of  his  guilt  ;  but  its  value  varies  according  to 
the  proof  to  which  it  is  opposed,  and  in  connection  with  which  it  must 
bo  weighed  and  estimated  by  the  jury  ;  and  it  does  not  shield  from 
the  consequences  of  a  criminal  act,  proved  to  the  satisfaction  of  the 
jury,  though  it  may  raise  a  reasonable  doubt  of  the  act  having  been 
done  with  a  criminal  intent. — Armor  v.  The  State,  173. 

55.  Measure  of  proof  ,  and  reasonable  doubt— As  to  the  measure  of  proof  re- 

quired in  criminal  cases,  and  the  reasonable  doubt  which  will  justify  an 
acquittal,  the  correct  rule  is  laid  down  in  the  case  of  CoUman  v.  The 
State,  59  Ala.  52  ;  and  that  rule  applies  to  a  prosecution  for  selling 
liquor  to  a  person  of  known  intemperate  habits. — Tatum  v.  The 
State,  147. 

56.  Reasonable  doubt;  charge  requiring  ea7)/ana/ion.— Although,   in  criminal 

cases,  as  a  general  proposition,  "it  is  safer. to  acquit,  in  cases  of  doubt, 
than  to  convict ;''  yet  a  charge  asked,   asserting  that  proposition,  is 

f>r()perly  refused,  because,  without  explanation,  it  is  calculated  to  mis- 
ead  the  jary.—Fhrrish  v.  The  State,  164. 

57.  Circwnstantial  evidence.  — A  person  charged  with  a  felony  should  not  be 

convicted  on  circumstantial  evidence  alone,  unless  it  excludes  to  a  moral 
certainty  every  reasonable  hypothesis  but  that  of  his  guilt :  no  matter 
how  strong  the  circumstances  may  be,  they  do  not  come  up  to  the  full 
measure  of  proof  which  the  law  requires,  if  they  can  be  reconciled  with 
the  theory  that  another  person  was  the  gnilty  agent. — Ee  parte  Aeree,  234. 

58.  Preliminary  questions  to  witness,  as  to  age,  occupation,  <tc. — It  is  a  common 

practice,  where  a  witness  is  pat  on  the  stand,  to  ask  him  his  age,  resi- 
dence, condition  in  life,  etc. ;  which  questions  are  merely  introductory, 
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intended  to  aid  the  jury  in  putting  a  proper  estimate  on  bis  testimony, 
and  hardly  the  subject  of  exception.  Under  this  practice,  the  prosecu- 
trix in  a  criminal  case  may  be  asked,  "if  she  was  a  widow." — Cooper  v. 
The  State,  80. 

59.  Depositions  in  criminal  cases. — The  statutory  provisions  which  authorize 

the  taking  of  depositions  in  criminal  cases  (Code,  §§  4932-35),  apply 
only  to  cases  pending  in  court,  and  not  to  preliminary  examinations  be- 
fore committing  magistrates. — Couch  v.  The  State,  163. 

60.  Competency  of  child  as  witiwss. — Beld,  in  this  case,  that  a  little  negro  girl, 

about  nine  years  old,  was  improperly  permitted  to  testify  as  a  witness, 
when  the  only  evidence  as  to  her  competency  was,  that  in  answer  to 
questions  put  to  her  by  defendant's  counsel,  she  said,  "that  she  did  not 
know  what  the  Bible  was  ;  had  never  been  to  church  but  once,  and  that 
was  to  her  mother's  funeral  ;  did  not  know  what  book  it  was  she  laid 
her  hand  on  when  sworn  ;  had  heard  tell  of  God,  but  did  not  know  who 
it  was  ;  and  said,  if  she  swore  to  a  lie,  she  would  be  put  in  jail,  but  did 
not  know  she  would  be  punished  in  any  other  way r" — Carter  v.  The 
State,  52. 

61.  Proof  of  venue.— When  the  bill  of  exceptions  purports  to  set  out  all  the 

evidence  adduced,  and  shows  no  proof  of  the  venue,  a  judgment  of  con- 
viction will  be  reversed.  —  Cdwihorn  v.   The  State,  157. 

62.  Discredited  witness;  weight  of  testimony  of. — There  i?no  maxim  of  the 

law  of  evidence  which  requires  greater  caution  in  its  application,  than 
that  which  affirms  that  a  witness,  intentionally  giving  false  testimony 
as  to  any  material  fact,  is  to  be  wholly  discredited  by  the  jury ;  and 
this  court  "follows  the  authorities  which  hold  that  it  is  not  a  rule  of 
law,  affecting  the  competency,  operating  a  disqualification  of  the  wit- 
ness, to  be  given  in  charge  to  the  jury  as  imperatively  binding  them, 
but  is  to  be  applied  by  them,  according  to  their  sound  judgment,  for 
the  ascertainment,  and  not  for  the  exclusion  of  truth." — Grimes  v.  The 
State,  166. 

63.  Proof  of  insanity. — As  to  the  proof  of  insanity,  as  a  defense  in  a  prosecu- 

tion lor  murder,  see  Boswell  v.  Ihe  State,  307. 

Faxse  Pketenses. 

64.  Intent  to  injure  or  defraud ;  averment  and  proof  of. — Under  an  indictment 

for  obtaining  money  or  chattels  by  false  pretenses  (Code,  §  4370),  an 
intent  to  injure  or  defraud  must  be  alleged  and  proved  ;  but  it  is  not 
necessary  to  aver  the  name  of  the  person  intended  to  be  injured  or  de- 
frauded, and  it  is  sufficient  to  prove  an  intent  to  injure  or  detraud  the 
owner,  or  any  person  having  the  possession  and  custody  of  the  money 
or  chattels. — Mack  v.    The  State,  138. 

65.  Same ;  widow's  interest  in  goods  of  deceased  hv^hand's  estate,  before  adminis- 

tration granted. — The  widow  has  such  an  interest  in  the  personal  chattels 
belonging  to  the  estate  of  her  deceased  husband,  before  letters  of  ad- 
ministration have  been  granted  on  the  estate,  that  a  conviction  may  be 
had  under  the  statute  against  any  one  who,  by  any  false  pretense,  ob- 
tains possession  of  them  from  a  bailee,  with  intent  to  injure  or  defraud 
her.— i6.  138. 

66.  Relevancy  of  evidence  showing  use  by  defendant  of  goods  or  chattels ;  pre- 

sumption in  favor  of  ruling  of  court — The  use  to  which  the  chattels  or 
goods  are  applied  by  the  defendant,  after  obtaining  them  by  the  alleged 
false  pretense,  showing  a  conversion,  or  attempted  conversion  to  his 
own  use,  is  competent  evidence  against  him,  as  tending  to  prove  an  in- 
tent to  injure  or  defraud  the  owner  ;  and  if  the  bill  of  exceptions  leaves 
it  doubtful  whether  this  was  before  or  after  he  had  obtained  them  by 
the  false  pretense  charged,  this  court  will  indulge  the  presumption 
which  will  support  the  ruling  of  the  primary  court. — lb.  138. 

Gaming. 

67.  Bettiny  at  licensed  table^— To  anthorize  a  conviction   for  betting  at  a  table 
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regularly  licensed  (Code,  §  4210),  it  must  be  proved  that  the  defendant 
bet  money,  bank-notes,  or  something  else  of  value,  other  than  the 
charge  for  the  use  of  the  table,  and  that  the  table  was  regularly  licensed. 
The  statement  of  a  witness  that  the  defendant  "bet"  at  the  table,  with- 
out more,  is  not  sufficient  proof  of  the  first  fact ;  and  if  it  appears  that 
the  table  was  under  the  control  of  a  person  who  had  not  taken  out  a  li- 
cense, but  had  procured  the  transfer  of  a  license  trom  the  former  pro- 
prietor, such  license  not  being  transferrable,  the  prosecution  fails  also 
as  to  the  second  fact  necessary  to  be  proved,  — Bone  v.  The  State,  185. 

Habeas  Cobpus. 

68.  Appellate  jurisdiction  on  habeas  corpus. — When  application  is  made  to  this 

court  for  the  writ  of  habeas  corpus,  after  relief  has  been  refused  by  an 
inferior  court  or  magistrate,  to  whom  a  proper  application  was  made, 
the  jurisdiction  of  this  court  is  revisory  and  appellate  only  ;  hence,  it 
can  not  receive  or  consider  evidence  which  was  not  before  the  primary 
court  or  judge.— Ee parte  Brown,  187. 

69.  Rtli^  on  habeas  corpus. — To  authorize  a  discharge  from  custody  on  habeas 

corpus,  when  the  applicant  or  prisoner  is  held  under  the  order  of  a  court 
or  magistrate,  a  want  or  excess  of  jurisdiction,  and  not  a  mere  irregu- 
larity in  the  exercise  of  jurisdiction,  must  be  shown. — lb.  187. 

iMDICnCKKT. 

70.  Averment  of  fads  as  wnArnoim. —Under  an  indictment  which  charges  the 

larceny  Of  "sundry  United  States  treasury-notes,  or  national-bank  bills, 
the  number  and  denomination  of  which  are  to  the  grand  jury  unknown, 
of  the  aggregate  value  of  forty  dollars,''  a  conviction  can  not  be  had,  if 
the  evidence  adduced  on  the  trial  shows  that  the  number  and  denomi- 
nation of  the  stolen  bills  were  in  fact  known  to  the  grand  jury  ;  but,  if 
they  were  in  fact  unknown,  though  by  reasonable  diligence  and  inquiry 
they  might  have  been  ascertained,  the  averment  is  sufficient,  and  a  con- 
viction may  be  h&d.—DuvaU  Jb  Pelham  v.  The  State,  12. 

71.  Averment  of  defendant's  Christian  luitne. — An  indictment  which  describes 

the  defendant  as  "Douglas  Jones,  alias  Dug  Jones,  whose  true  Christian 
name  is  to  this  grand  jury  unknown,"  is  inconsistent  and  self-repug- 
nant, and  will  not  support  a  conviction.— Jo/ies  v.  Ihe  State,  27. 

72.  Same. — When  the  pleader  has  any  doubts  as  to  the  Christian  name  of  the 

defendant,  it  may  be  averred  in  the  indictment  under  an  alias. — Haley 
V.  Ihe  Stale,  89. 

73.  Statement  of  name  of  third  person,— It  is  not  good   matter  for  a  plea  in 

abatement,  that,  in  stating  the  name  of  a  third  person  in  an  indictment, 
the  initial  letter  of  his  Christian  name  is  used,  instead  of  the  name  it- 
self.—iioZ<^  V.  The  State,  83. 

74.  Conclusion  of. — ^Vhen  the  State  of  Alabama  is  named  in  the  caption  of  an 

indictment,  it  is  sufficient  if  the  indictment  concludes  "  against  the 
peace  and  dignity  ot  the  Stale,"  without  again  naming  it — Atu:ell  v.  The 
State,  61. 

75.  Averment  as  to  ownership  of  property,  in  different  counts;  election. — In  an 

indictment  for  wanton  injury  to  stock,  or  other  similar  oflFense,  if  there 
is  any  doubt  as  to  the  ownership  of  the  property,  it  may  be  laid,  in  two 
or  more  counts,  in  dififereut  persons  ;  and  in  like  manner,  when  the 
identity  of  the  owner  is  known,  but  there  is  a  doubt  as  to  his  true  name, 
it  would  not  be  improper,  though  probably  unnecessary,  to  aver  it  in 
dififereut  forms,  in  separate  counts.  But,  when  the  ownership  is  laid 
in  two  or  more  |)ersons,  in  separate  counts,  and  the  evidence  adduced 
on  the  trial  discloses  two  or  more  distinct  ofifenses,  one  applicable  to 
each  count,  a  case  of  election  is  presented,  and  there  can  be  a  conviction 
of  only  one  oflFense.— Baw  v.   The  State,  V^S. 

76.  Statutory  indictments.— This  court  has  repeatedly  held,  that  in  framing 

indictments  on  statutes  which  create  new  offenses,  and  describe  their. 
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constituents,  it  is  sufficient  to  follow  the  language  of  the  statute,  or  to 
describe  the  oflfense  in  other  words  of  equivalent  import ;  and  has  uni- 
formly sustained  the  sufficiency  of  the  forms  of  indictment  prescribed 
by  the  Code,  though  with  doubt  and  hesitation  in  some  extreme  cases. 
But,  when  an  indictment  neither  pursues  the  words  of  the  statute  crea- 
ting the  offense,  nor  follows  the  prescribed  form,  it  must  aver  every 
material  constituent  of  the  offense  (except  the  venue  and  time),  or  it 
will  be  held  insufficient. — ikniih  v.   The  State,  55. 

77.  Disturbing  females  at  public  assembly. — An  indictment  which  charges,  that 

the  defendants,  "by  rude  and  indecent  behaviour,  or  by  profane  or 
obscene  language,  willfully  disturbed  females,  members  of  the  society 
called,"  &c  ,  "  at  the  Fair  Grounds  in  or  near  the  city  of  Montgomery, 
met  for  the  purpose  of  instruction,  amusement,  or  recreation,"  is  insuffi- 
cient, and  fatally  defective.  It  does  not  conform  to  the  language  of  the 
statute  creating  the  offense  (Code,  §  4200),  for  want  of  an  averment 
that  the  females  were  met  in  "public  assembly;"  nor  to  that  of  the- 
statute  prescribing  the  form  of  indictment  ($  4814),  for  want  of  an 
averment  that  there  was  an  "assemblage"  of  people,  composed  in  whole 
or  in  part  of  the  females— 76.  55. 

78.  Against  overseer  of  public  road. — An  indictment  against  the  overseer  of  a 

public  road,  which  alleges  that  he  "failed  to  discharge  his  duties  aa 
such  overseer,"  without  averring  any  particular  failure  or  neglect  of 
duty  by  him,  is  made  sufficient  by  the  statute  (Code,  §  4810),  although 
it  would  be  fatally  defective  at  common  law. — McCuUough  v.  The  State,  75. 

79.  Defamation   of  female. — A  form  of  indictment  being  prescribed  by  the 

statute,  for  defamation  or  slander  of  a  female  (Code,  §  4107  ;  Form  No. 
56,  p.  997),  according  to  repeated  decisions  of  this  court,  it  is  sufficient 
to  follow  the  prescribed  form.— Haley  v.  The  State,  89. 

80.  Arson;  description  of  building  burned. — In  an  indictment  for  arson  (Code, 

§4347),  the  building  burned  may  properly  be  described  as  "the  jail 
of  Talladega  county,  which  said  jail  or  building  was  erected  for  public 
use,"  without  further  description  or  averment  of  ownership. — Lockett  v. 
The  Slate,  5. 

81.  Larceny  of  growing  corn. — An  indictment  which  charges  that  the  defend- 

ant "feloniously  took  and  carried  away  one  peck  of  corn,  a  part  of  an 
outstanding  crop  of  corn,  of  the  value  of  twenty-five  cents,  the  personal 
property  of  H.,"  is  self-contradictory,  and  fatally  defective  ;  and  neither 
of  the  descriptive  averments  can  be  struck  out  as  surplusage. — Smitlier- 
man  v.  The  State,  24. 

82.  Burglary;  description  of  building  broken  and  entered. — An  indictment  which 

charges  that  the  accused  broke  and  entered  "a  gin-house,  the  property 
of  W.  R.,  in  which  was  kept,  for  use,  sale,  or  deposit,  seed-cotton,  a 
thing  of  value,"  (fee,  is  sufficient,  without  an  additional  averment  that 
the  gin-house  was  specially  constructed  for  the  use  to  which  it  was  ap- 
plied. Under  the  statute  (Code,  §4343),  only  structures  of  a  temporary 
character,  erected  for  special  purposes  or  occasions,  require  such  addi- 
tional descriptive  averment. — Stone  v.  The  State,  115. 

83.  Breaking  into  railroad  car. — In  an  indictment  for  burglary  in  breaking 

and  entering  a  railroad  car  (Code,  §  4344),  it  is  not  sufficient  to  aver  that 
the  goods  in  the  car  were  therein  kept  "for  transportation  "  :  the  aver- 
ment should  be,  that  they  were  kept  "for  transportation  as  freight." 
The  ownership  of  the  car  is  also  an  indispensable  averment. — Graves  v. 
The  State  134. 

84.  Removing  or  selling  mortgaged  property. — An  indictment,  found  before  the 

Code  of  1876  became  operative,  charging  that  the  defendant  "did 
remove,  conceal,  or  sell  one  yoke  of  oxen,  personal  property,  for  the 
purpose  of  hindering,  delaying,  or  delrauding  C.  C,  who  had  a  claim 
thereto  under  a  written  mortgage,  with  a  knowledge  of  the  existence  of 
such  mortgage,"  is  snt&cient.  —Attcell  v-  The  State,  61. 

85.  Indorsement  of  prosecutor's  name. — Although  the  statute  declares  that,  for 

the  unlawful  or  wanton  killing,  disabling,  or  injuring  certain  animals 
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named,  "no  bill  of  indictment  shall  be  fonnd,  or  prosecntion  maintained, 
except  upon  the  complaint  of  the  owner  of  the  stock,  or  his  lawfal 
agent"  (Code,  §§  4409-10);  yet  it  does  not  require  the  record  to  sbov 
affirmativelj  that  the  complaint  was  made  by  the  owner,  or  by  his  Inw- 
fol  agent ;  and  an  indictment  will  not  be  strnck  from  the  files,  on  mo- 
tion, becanse  the  name  of  the  owner  is  not  indorsed  on  it  as  prosecator, 
althongh  it  woald  be  qnashed,  on  motion  and  proof,  if  it  was  preferred 
witboat  the  necessary  complaint. — Ashvcorth  v.   The  State,  120. 

86.  Abusive,   insulting,   or  obscene  language  in  presence  oj  female,  «fcc — In  an 

indictment  for  osing  insulting,  abusive,  or  vulgar  language  in  the  pre- 
sence of  females  (Code,  §  4203),  it  is  not  necessary  to  set  out  the  words 
used  by  the  accused;  nor  is  it  necessary  to  prove,  on  the  trial,  that  the 
words  were  heard  by  the  females  present. —  lancy  v.  The  IStaie,  141. 

87.  Selling  liquor  to  person  of  known  intemperate  habits. — \n   indictment  for 

selling  liquor  to  a  person  of  known  intemperate  habits,  in  the  form  pre- 
scribed by  the  Code  (p.  998,  No.  59),  is  sufficient,  although  it  does  not 
negative  the  requisition  of  a  physician. — Tatum  v.  The  State,  147. 

88.  Drespass  after  warning.— In  an  indictment  for  a  trespass  after  warning 

(Code,  $  4419),  as  in  an  action  of  trespass  at  common  law,  a  particular 
description  of  the  premises  is  not  required ;  nor  is  it  necessary  to  aver, 
either  as  matter  of  description,  or  as  matter  of  venue,  that  they  are 
situated  in  the  county  in  which  the  prosecution  is  instituted. —  Watson 
V.  The  State,  19. 

89.  Inquiry  into  evidence  before  grand  jury. — When  it  appears  that  a  competent 

witness  was  sworn  and  examined  beforu  the  grand  jury  by  whom  the 
indictment  was  preferred,  a  motion  to  quash  thn  indictment,  or  to 
strike  it  from  the  files,  on  the  ground  that  it  was  found  on  insufficient 
or  illegal  evidence,  can  not  be  entertained. —  Washington  v.  The  State, 
189. 

90.  Indidment  found  at  special  term.  — Under  the  statute  (Code,  §§  652-3),  a 

circuit  judge  has  power  to  convene  a  special  term  of  the  court,  in  any 
county  in  his  circuit,  whenever,  in  bis  opinion,  a  special  term  is  neces- 
sary; the  jurisdiction  and  authority  of  the  court  at  a  special  term,  con- 
vened in  pursuance  of  the  statute,  are  as  plenary  as  at  a  regular  term  ; 
an  indictment,  found  by  a  grand  jury  organized  at  such  special  term, 
is  valid,  and  a  trial  and  conviction  under  it  are  neither  illegal  nor  irreg- 
ular.—£aZe«  V.  Ihe  State,  30. 

JUBOBS   AND  JUBT  ;  GbANB   AND  PkTIT. 

91.  Objections  to  array  of  grand  jury.— The  statutory  provisions  regulating 

the  drawing  and  summoning  of  persons  to  serve  as  grand   jurors,  are 
expressly  declared  to  be  directory  (Code,  §4759);  and   any   departure 
from  them,  which  works  no  injury  to  the  accused,  is  no  ground  of  ob-  ' 
jection  to  the  whole  array. — Bales  v.   The  State,  30. 

92.  Drawing  grand  jurors;  defect   in,   how  aixtUnble. —It  is  not  necessary  for 

the  record,  in  a  criminal  case,  to  show  affirmatively  that  the  grand 
jurors  were  drawn  in  the  presence  of  the  officers  to  whom  that  duty  is 
by  L\w  committed  ;  if  they  were  not  so  drawn,  that  is  matter  for  a  plea 
in  abatement— Preaton  y.  The  State,  127. 
93.-  Organization  of  grand  jury. — The  statute  provides  that  eighteen  persons, 
neither  more  nor  less,  shall  be  drawn  and  summoned  as  grand  jurors 
(Code,  §  4738);  and  further  (§  4753),  that  the  grand  jury,  when  organ- 
ized, shall  consist  of  not  loss  than  fifteen:  and  when,  of  the  persons  reg- 
ularly drawn  and  summoned,  fifteen  appear,  and  are  ready  and  capable 
to  discbarge  the  duties  of  grand  jurors,  the  grand  jury  should  be  organ- 
ized with  them  only  (§  4754),  and  the  court  has  no  power  to  add  to  the 
number.— Berry  v.   The  State,  126. 

94.  Same;  objection  to  indicrnent,  on  accouid  of  defects  in. — An  indictment  re- 

turned by  a  body  organized  by  the  court  without  authority  of  law  as  a 
grand  jury,  will  not  support  a  judgment  of  conviction.  —lb.  126. 

95.  Same;  supplying  dejiciency  of  original  uenire.- When  twelve  of  the  persons 
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originally  summoned  as  grand  jurors  appear  and  are  accepted  by  the 
court,  there  is  no  error  in  requiring  the  sheriflF  to  summon  twelve  other 
persons  for  the  completion  of  the  jury  (Code,  §i754),  although  a  grand 
jury  may  be  composed  of  only  fifteen  persons;  nor  is  it  error  to  direct 
the  summons  of  "good  and  lawful  citizens  from  the  body  of  the  people 
of  the  county,  who  possess  the  qualifications  specified  in  the  statutes 
of  Alabama  in  such  case  made  and  provided,"  instead  of  using  the 
exact  words  of  the  statute,  "qualified  citizens  of  the  county." — Yaney 
V,  The  State,  141, 

96.  Same. — In  the  organization  of  the  grand  jury,  when  less  than  fifteen  of 

the  original  panel  appear  and  are  accepted,  the  deficiency  should  be 
supplied  by  summoning  twice  the  requisite  number  "from  the  qualified 
citizens  of  the  county"  (Code,  §  4754);  and  when  the  record  shows  that 
they  were  summoned,  under  the  order  of  the  court,  "  from  the  bystand- 
ers," the  irregularity  will  work  a  reversal  of  a  judgment  of  conviction 
under  an  indictment  found  by  the  grand  jury  thus  constituted. — Couch 
V.    The  State,  163. 

97.  Objections  to  grand  jury,  as  defense  to  indictment. — Under  the  statutes  now 

of  force  (Code,  §§  4732-58,  1889-90),  which  are  substantially  the  same  as 
the  provisions  of  the  Penal  Code  of  1841  on  the  same  subject  (Clay's 
Digest,  pp.  450-60),  no  defense  or  objection  to  an  indictment  can  be  enter- 
tained, assailing  the  regularity  of  the  selecting,  drawing,  or  summoning 
of  the  grand  jurors  by  whom  it  was  found,  or  the  qualifications  of  those 
jurors,  except  that  they  were  not  drawn  in  the  presence  of  the  officers 
designated  by  law;  and  that  objection  must  be  taken  by  plea  in  abate- 
ment, filed  at  the  term  during  which  the  indictment  was  found.  These 
provisions  were  judicially  construed  in  the  cases  of  Brooks  v.  The  State, 
9  Ala.  9,  and  Boulo  v.  The  State,  51  Ala.  18  ;  and  this  court  adheres  to 
the  construction  then  given  to  them. — Gross  v.  2he  State,  40. 

98.  Same. — These  statutory  provisions,  and  these  judicial   decisions,  relate 

only  to  objections  founded  on  any  informality  or  irregularity  in  the 
conduct  of  the  officers  who  are  by  law  charged  with  the  duty  of  drawing 
and  summoning  grand  jurors,  and  do  not  apply  to  the  action  of  the 
court  in  supplying  deficiencies  in  the  number  of  jurors,  or  other  matter 
of  record  in  the  organization  of  the  jury  by  the  court.  As  to  these  mat- 
ters, the  court  must  act  within  its  statutory  powers,  and  its  disregard  of 
statutory  provisions  is  fatal  to  an  indictment. — lb.  40. 

99.  Same;  number  of  grand  jurors. — If  eighteen  persons  are  drawn  and  sum- 

moned as  grand  jurors,  as  required  by  law,  and  three  of  them  fail  to 
appear,  or,  appearing,  are  excused,  the  grand  jury  should  be  organized 
with  the  remaining  fifteen  (Code,  §  4753),  and  the  court  has  no  power 
to  add  to  that  uumbert  If  others  are  added,  the  grand  jury  is  organized 
without  authority  of  law,  and  all  indictments  found  by  it  are  vicious  ; 
but,  while  no  valid  conviction  can  be  had  under  such  indictment,  the 
defect  will  not  avail  when  presented  collaterally.  (Explaining  and  lim- 
iting Finley  v.  The  State,  61  Ala.  201.)— /6.  40. 

100.  Same.—Ii  the  grand  jurors  are  drawn  and  selected  by  the  proper  officers, 

not  from  the  list  of  householders  and  freeholders,  as  required  by  the 
statute  (Code,  §  4733),  but  from  the  list  of  registered  voters,  this  is  a 
mere  irregularity,  and  furnishes  no  ground  for  reversing  a  judgment  of 
conviction  under  an  indictment  found  by  such  grand  jury. — lb.  40. 

101.  Organization  of  grand  jury ;  objections  to  indictment,  for  defects  or  irregulari' 

ties  therein.  — In  the  completion  and  organization  of  the  grand  jury, 
when  the  number  of  persons  originally  drawn  and  summoned  is  from 
any  cause  reduced  below  fifteen,  it  is  the  duty  of  the  court,  by  an  order 
entered  on  the  minutes,  to  direct  the  sheriff  to  summon  twice  the  num- 
ber of  persons  necessary  to  supply  the  deficiency,  and  to  require  them 
to  be  summoned,  like  the  origninal  venire,  not  from  the  registered 
voters  of  the  county,  but  from  the  list  of  householders  and  freeholders 
(Code,  §^  4754,  4734) ;  and  when  the  record  shows  a  violation  of  these 
statutory  provisions  by  the  court,  a  judgment  of  conviction,  under  an 
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indictment  foand  by  a  grand  jary  so  organized,  will  be  reversed  on 
eiTor.—ScoU  v.  The  State,  59. 

102.  Objections  to  indictment,  on  account  of  defects  in  grand  jury. — Although  an 

indictment  will  be  quashed,  or  set  aside,  and  will  not  support  a  judg' 
meut  of  conviction,  when  the  record  shows  that  it  was  preferred  by  a 
body  illegally  organized  by  the  court  as  a  grand  jury  ;  as  when  fifteen 
of  the  original  renire  appear  and  are  accepted,  and  the  court  adds  three 
others  to  them  (Code  ^  ilbi)  ;  yet  such  a  defect  or  irregularity  will  not 
avail  in  a  collateral  proceeding,  and  can  not  be  set  up  in  defense  of  a 
proceeding  to  enforce  a  forfeited  recognizance. — Peck  v.  The  State,  201. 

103.  Competency  of  petit  juror,  as  affected  bu  opinion  as  to  guilt  or  innocence  of 

accused.  —Under  the  statute  (Code,  §§  4881-82),  as  at  common  law,  it  is 
good  ground  ot  challenge  for  cause,  that  the  proposed  juror  has  a  fixed 
opinion  as  to  the  gnilt  or  innocence  of  the  accused,  which  would  bias 
his  verdict.  But,  at  common  law,  this  might  be  made  a  collateral  issue, 
and  proved  or  disproved  by  other  evidence  than  the  oath  of  the  person 
proposed  &i  a  juror  ;  while  the  statute  submits  the  inquiry  to  the  sworn 
conscience  of  the  juror  himself,  and  from  his  te.stimouy  alone  the  court 
must  determine  whether  he  is  competent  Yet,  if  a  person  having  a 
disqualifying  opifton  as  to  the  guilt  of  the  accused  should  procure  ac- 
ceptance as  a  juror,  whether  through  design  or  ignorance  on  his  part,  a 
verdict  of  guilty,  in  which  he  participated,  would  be  set  aside  by  the 
court,  on  motion  for  a  new  trial,  supported  by  proper  evidence. — Baks 
V.  Tiie  State,  30. 

104.  Same. — The  "fixed  opinion  as  to  the  guilt  or  innocence  of  the  defend- 

ant, which  would  bi«s  his  verdict,"  and  render  the  person  incompetent 
as  a  juror,  must  be  such  as  would  prevent  him  from  rendering  a  verdict 
in  accordance  with  the  evidence  as  disclosed  on  the  trial,  and  the  law 
as  pronounced  by  the  court  :  an  opinion  founded  merely  on  rumor,  or 
formed  on  the  hypothesis  of  the  truth  of  the  facts  which  he  has  heard, 
and  without  the  hearing  of  other  facts  which  may  contradict  them,  or 
lessen  their  weight,  does  not  disqualify  him. — lb.  30. 

105.  iSame. — A  person  who  says  that,   "from  what  he  had  heard,  he  had  an 

opinion  that  the  prisoner  had  killed  some  one,  but  none  whether  the 
killing  was  justifiable  or  not,"  is  not  incompetent  as  a  juror  ;  nor  a  per- 
son who  says  that  he  "can't  help  believing  what  he  has  heard." — lb.  30. 

106.  Same;  examination  of  proposed  juror. — After  the  court  has  examined  a 

proposed  juror,  it  is  not  error  to  refuse  to  allow  the  prisoner's  counsel 
to  examine  him,  for  the  purpose  ot  ascertaining  whether  he  is  not  sub- 
ject to  challenge  for  cause. — lb.  30. 

107.  Jury  not  judges  of  the  law  in  criminal  cases. — The  jury  are  not,  in  a  crim- 

inal case,  the  judges  ot  the  law  as  well  as  of  the  facts  :  it  is  their  duty 
to  receive  the  law  from  the  court,  and  to  bo  governed  by  its  instruc- 
tions ;  though  they  have  the  power,  iri  violation  of  their  sworn  duty,  to 
return  a  verdict  of  acquittal  against  the  instructions  of  the  court  as  to 
the  law  of  the  case. —  i^'ashington  v.  The  State,  135. 

108.  Rigid  to  poUjury  ;  when  loaived. — In  all  criminal  cases,  whether  of  felony 

or  misdemeanor,  the  right  of  polling  the  jury  is  secured  to  either  party 
by  the  statute  (Code,  §  4910) ;  but  this  right  may  be  waived  by  the  pris- 
OHcr,  in  a  case  of  misdemeanor,  or  it  may  be  lost  by  the  failure  to  as- 
sert it  at  the  proper  time ;  and  it  will  bo  considered  as  waived,  when 
his  counsel  consent,  in  his  presence,  that  the  verdict  of  the  jury  may 
be  returned  to  and  received  by  the  clerk  during  a  brief  recess  of  the 
court,  and  it  is  so  returned  and  received,  and  the  jury  discharged. 
Brown  v.  The  Slate,  97. 

JxTStiCB  OF  THE  Peacb  ;  Pboceeuimgs  BEaroBE. 

109.  Prosecidion  before  justice ;  sufficiency  of  complaint  and  warrant. — In  a  crim- 

inal prosecution  before  a  justice  uf  the  peace,  technical  accuracy  in  the 
description  of  the  offense,  either  in  the  complaint  or  in  the  warrant,  is 
not  required  :  it  is  sufficient  under  the  statute  (Code,  §§  4647,  4651-2), 
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as  it  would  be  without  any  statute,  if  the  offense  is  designated  by  namei 
only,  or  described  by  words  from  which  it  may  be  inferred.  — Brown  v. 
The  State,  97. 

110.  Criminal  jurisdiction  of  justice  in  Jackson  county. — The  General  Assembly, 

in  the  exercise  of  its  constitutional  powers,  having  conferred  upon  jus-" 
tices  of  the  peace  in  Jackson  county,  and  in  certain  other  counties 
specially  named,  ''original  jurisdiction,  concurrent  with  the  Circiiit 
Court,  of  all  misdemeanors  committed  in  said  counties  respectively  " 
(Sess.  Acts  1876-7,  p.  197),  this  grant  of  jurisdiction  carries  with  it,  by 
implication,  every  thing  necessary  to  render  it  effectual ;  and  in  the  ex- 
ercise of  this  jurisdiction,  a  justice  of  the  peace  may  render  the  same 
judgment  that  might  be  rendered  by  the  Circuit  Court,  and,  on  convic- 
tion of  the  defendant,  may  impose  the  same  sentence  and  punishment 
that  might  be  imposed  by  either  the  court  or  the  jury. — Ex  parte 
Brown,  187. 

111.  Appeal  from  justice  ,•  when  barred. — In  a  criminal  case  tried  before  a  jus- 

tice of  the  peace,  in  a  matter  within  his  jurisdiction,  the  defendant  has 
a  right  of  appeal,  under  the  rules  and  regulations  prescribed  for  the 
trial  of  appeals  from  the  County  Court  (Code,  §4701) ;  and  no  time  be- 
ing prescribed  within  which  the  appeal  must  betaken,  the  right  is  only 
lost  by  the  lapse  of  time  which  would  bar  an  appeal  to  this  court. 
Dean  v.  2  he  Slate,  153. 

EiLUNG  OB  Injubing  Cattlb  Wantonly,  &c. 

112.  Indorsement  of  prosecutor's  name  on  indictment. — Although  the  statute  de- 

clares that,  for  the  unlawful  or  wantoni  killing,  disabling,  or  injuring 
certain  animals  named,  "  no  bill  of  indictment  hhall  be  found,  or  pros- 
ecution maintained,  except  upon  the  complaint  of  the  owner  of  the 
stock,  or  his  lawful  agent"  (Code,  §§  4409-10)  ;  yet  it  does  not  require 
the  record  to  show  affirmatively  that  the  complaint  was  made  by  the 
owner,  or  by  his  lawful  agent ;  and  an  indictment  will  not  be  struck 
from  the  files,  on  motion,  because  the  name  of  the  owner  is  not  indorsed 
on  it  as  prosecutor,  although  it  would  be  quashed,  on  motion  and  proof, 
if  it  was  preferred  without  the  necessary  complaint. — Ashworth  v.  The 
Stale,  120. 

113.  Justification  under  verbal  license;  charge  as  to. — When  the  defendant,  in  a 

prosecution  under  this  statute,  justifies  the  killing  under'a  verbal  li- 
cense or  authority  from  the  owner,  and  the  language  relied  on  as  con- 
ferring such  license  is  doubtful  and  ambiguous,  it  should  be  left  to  the 
jury  to  determine  its  meaning  ;  and  a  charge  asked,  assuming  that  the 
language  used  conferred  such  authority,  is  properly  refused. — lb.  120. 

114.  Value  oj  animal  killed,  or  damage  to  owner. — The  value  of  the   animal 

killed  or  injured,  or  the  amount  of  the  damage  to  the  owner,  though 
material  in  fixing  the  amount  of  the  fine,  has  no  bearihg  on  the  ques- 
tion of  guilt  velnon;  conseqnentlj',  a  charge  which  instructs  the  jury 
that,  "if  the  owner  has  sustained  no  damage,  they  must  acquit  the  de- 
fendant," is  properly  refused. — lb.  120. 

115.  Tender  of  compensation. — When  the  defendant  sets  up  a  tender  of  com- 

pensation before  the  commencement  of  the  prosecution,  as  authorized 
by  the  statute  (§  4411),  he  must  show  an  actual  tender,  or  an  excuse  for 
not  making  a  tender,  which  is  good  and  sufficient  under  the  general 
law  of  tender,  and  must  bring  the  money  into  court.  That  the  owner 
claimed  more  than  the  defendant  thought  was  fall  compensation,  or  re- 
fused to  say  what  he  would  accept,  is  no  excuse  for  not  making  a  ten- 
der. It  is  the  defendant's  duty  to  tender  a  sufficient  sum,  and,  if  not 
accepted,  he  must  determine  the  amount  at  his  own  risk. — lb.  120. 

116.  Amount  q1  fine  ;  damage. — Under  the  statute  prohibiting  and  punishing 

the  unlawful  or  wanton  killing  or  injuring  of  stock,  &c.  (Code,  §§ 
1409-11),  it  is  provided  that  the  defendant,  on  conviction,  "shall  bo 
fined  not  less  than  twice  the  value  of  the  injury,"  &c.  ;  yet  the  statute 
declares  also,  that  if  the  cattle  were  at  the  time  doing  damage  to  a 
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growing  crop,  in  u,  field  inclosed  by  a  lawful  fence,  that  fact  may  be 
shown  "in  extennation  or  justification  of  the  injury,  as  the  jury  may 
determine  ;"  and  the  eflfect  of  this  evidence  may  be  to  reduce  the  fine, 
at  the  discretion  of  the  jury,  below  the  minimum  fixed  by  the  statute. 
Boss  0.  The  State,  108. 

117.  Same.  —To  make  this  defense  available,  it  is  not  necessary  for  the  defend- 

ant to  show  that  the  owner  of  the  stock  pulled  down  hib  fence,  and 
turned  the  cattle  on  his  growing  crop. — lb.  i08. 

118.  Fbrm  oj  judgment  on  convlclion, — In  a  criminal  prosecution  under  this 

statute,  which  gives  ono-half  of  the  fine  to  the  prosecutor,  or  person  in- 
jured, judgment  should,  on  a  conviction,  be  rendered  in  favor  of  the 
State,  for  the  use  of  the  county,  for  the  whole  amount  of  the  fine,  to  b« 
collected  as  other  fines  on  convictions  of  misdemeanor.  Th<jre  is  no 
authority  for  a  severance  of  the  judgment,  nor  for  the  award  of  execu- 
tion as  in  civil  oases. — lb.  108. 

Labceny. 

119.  Sufficiency  of  indictment.  —JJndet  an  indictment  which  charges  the  larceny 

of  "sundry  United  States  treasurj'-notes,  or  national-bank  bills,  the 
number  and  denomination  of  which  are  to  the  grand  jury  unknown,  of 
the  aggregate  value  of  forty  dollars,"  a  conviction  can  not  be  had,  if  the 
evidence  adduced  on  the  trial  shows  that  the  number  and  denomination 
of  the  stolen  bills  were  in  fact  known  to  the  grand  jury ;  but,  if  they 
were  in  fact  unknown,  though  by  reiisonable  diligence  and  inquiry  they 
might  have  been  ascertained,  the  averment  is  sufficient,  und  a  convic- 
tion may  be  had. — Duvall  &  Pelham  v.  The  State,  12. 

120.  Proof  of  value  oJ  United  States  treasury-notes. — The  commercial  value  of 

Duited  States  treasury-notes,  commonly  called  "greenbacks,"  is,  as  mat- 
ter of  law,  what  their  face  imports  ;  consequently,  under  an  indictment 
for  the  larceny  of  such  a  note,  a  conviction  may  be  had  without  any 
proof  of  its  value  except  what  it  purports  on  its  face  to  be.— lb.  12. 

121.  Same ;  charge  requiring  explanation. — Hence,  also,  a  charge  instructing  the 

jury  that,  "  if  the  evidence  fails  to  show  the  value  of  the  property  al- 
leged to  have  been  stolen,  they  must  acquit,''  although  it  asserts  a  cor- 
rect general  proposition,  was  properly  refused  in  this  case,  since,  with- 
out explanation,  it  would  probably  have  misled  the  jury,  in  inducing 
the  belief  that  extraneous  evidence  of  the  value  of  the  stolen  note  was 
neceSs&ry. — lb.  12, 

122.  Larceny  of  growing  corn  or  cotton.  — An  outst)\uding   crop  of  cotton   or 

corn — that  is,  cotton  or  corn  growing,  or  unsevered  from  the  freehold — 
is  by  statute  made  the  subject  of  grand  larceny  (Code,  §  4358)  ;  but  it  is 
not  the  subject  of  petit  larceny,  either  at  common  law,  or  by  statute, 
being  regarded  as  realty,  or  a  part  of  the  freehold.  — iJ/Hi//iermon  v.  The 
State,  24. 

123.  Same;  sufficiency  of  indictment. — An  indictment  which  charges  that  the 

defendant  "feloniously  took  and  carried  away  one  peck  of  corn,  a  pari 
of  an  outstanding  crop  of  corn,  of  the  value  of  twenty-five  cents,  the 
personal  property  of  H.,"  is  self-contradictory,  and  fatally  defectivfe  ; 
and  neither  of  the  descriptive  averments  can  be  struck  out  as  surplus- 
age.—/6.  24. 

124.  Dedarations  of  defendant ;  ichen  not  admissible  as  part  of  res  gesto'.—Vf  here 

the  defendant  whs  arrested  under  a  charge  of  larceny,  and  at  first  denied 
having  any  of  the  stolen  money,  but  afterwards  offered  to  tell  the  police 
officer,  who  professed  to  "know  all  about  it,"  where  the  money  was,  and 
said,  that  it  was  buried  under  the  hearth  in  his  house  ;  and  the  officer 
having  failed  to  find  the  money  in  the  place  indicated,  the  defendant 
went  to  his  house  with  the  officer,  raised  a  brick  in  the  hearth,  and  dis- 
closed the  money  ;  and  "after  pointing  out  the  money,  defendant  said  it 
teas  given  to  him  by  "  a  servant  in  the  employment  of  the  prosecutrix  ; 
held,  that  this  declaration  was  not  admissible  evidence  for  defendant, 
not  being  explanatory  of  possession,  nor  a  part  of  the  res  gesUv. — Cooper 
V.  The  State,  80. 
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125.  Self-defense.— 1o  make  out  a  case  of  justifiable  self-defense,  the  evidence 

must  show  that  the  difficulty  was  not  provoked  or  encouraged  by  the 
defendant;  that  he  was,  or  appeared  to  be,  so  menaced  at  the  time  as  to 
create  a  reasonable  apprehension  of  danger  to  his  life,  or  of  grievous 
bodily  harm,  and  that  there  was  no  other  reasonable  hope  of  escape 
from  such  present  impending  peril, — Cross  v.  The  State,  40. 

126.  Manslaughter;  self-defense. — The  charges  of  the  court  to  the  jury  in  this 

case,  as  to  the  constituents  of  manslaughter  in  the  first  and  second  de- 
grees, the  deceased  having  been  killed  by  the  defendant  with  a  knife,  in 
a  mutual  fight  growing  out  of  a  sudden  quarrel,  and  the  refusal  of  a 
charge  asked  as  to  the  right  of  self-defense,  held  free  from  error,  under 
the  former  decisions  of  this  court,  and  other  authorities  cited. — McNeezer 
V.  The  State,  169. 
.  127.  Murder  in  second  degree. — Murder  in  the  second  degree  may  be  committed 
without  an  intention  to  take  life.  Mere  words,  no  matter  how  insult- 
ing, never  reduce  a  homicide  to  manslaughter.  If  one  strike  another, 
not  in  self-defense,  with  intent  to  maim  him,  and  death  ensue;  or,  if 
one  kill  another  without  intending  it,  in  the  attempt  to  commit  a  fel- 
ony; in  either  case,  he  is  guilty  of  murder  in  the  second  degree. — Nait 
V.  The  State,  180. 

128.  Verdict  of  guilty  of  less  offense  than  charged. — A  verdict  finding  the  defend- 

ant guilty  of  murder  in  the  second  degree,  under  an  indictment  for 
murder,  operates  as  an  acquittal  of  the  higher  offense;  and  on  a  second 
trial,  after  a  reversal  of  the  judgment,  he  can  not  be  convicted  of  mur- 
der in  the  first  degree. — lb.  180. 

129.  Drunkenness  as  defense;  to  what  witness  may  testify. — Whether  the  defend- 

ant, at  the  time  of  the  homicide,  was  so  drunk  as  to  be  incapable  of 
forming  a  design  or  intent,  is  a  conclusion  to  be  drawn  by  the  jury 
from  all  the  evidence  before  them,  and  not  a  question  of  fact  to  which 
a  witness  may  testify. — Armor  v.  The  State,  173. 

130.  Conduct  and  declarations  of  defendant;  when  admissible  against  him. — The 

conduct  and  declarations  of  the  defendants  on  the  evening  of  the  homi^^ 
cide,  from  the  time  they  came  to  the  house  where  the  deceased  was  liv- 
ing with  her  son-in-law,  until  the  commission  of  the  crime,  are  admis- 
sible evidence  against  them,  when  parts  of  one  continuous  transaction, 
although  occurring  between  the  defendants  and  the  son-in-law,  in  the 
absence  of  the  deceased,  and  outside  the  house  where  she  was,  and  not 
^  shown  to  have  any  immediate  connection  with  the  crime. — lb.  173. 

131.  Relevancy  of  evidence  showing  jeelings  of  deceased  towards  accused. — Where 

the  deceased  was  slain  by  the  accused  in  a  personal  combat  in  the  dark, 
both  being  freedmen,  and  no  witness  being  present;  and  it  was  shown 
that  the  accused  had  been  living  in  a  state  of  fornication  with  the 
daughter  of  the  deceased,  but  had  just  married  her,  and  the  fact  of  the 
marriage  had  just  been  communicated  to  the  deceased,  who  had  made 
threats  against  the  accused  if  he  did  not  marry  her;  held,  that  the  ac- 
cused should  be  allowed  to  prove,  in  rebuttal,  that  the  deceased  was  in 
fact,  opposed  to  his  marriage  with  the  girl,  and  was  himself  living  in 
adultery  with  her,  although  she  was  his  daughter. — Walker  v.  Ihe 
State,  1U5. 

132.  Confessions;  when  voluntary  and  admissible. — Where   the   deceased  was 

killed  by  being  cut  with  a  knife,  during  a  sudden  quarrel  and  fight  be- 
tween him  and  the  defendant;  and  a  witness  for  the  prosecution  stated 
that,  a  short  time  after  the  difficulty,  the  defendant  came  up  while  wit- 
ness was  standing  with  one  W.  and  another  person,  and  being  asked  by 
W.  "what  he  had  done  to  Charlie"  (meaning  the  deceased),  said  that  he 
"had  knocked  him  down  with  a  stick";  that  on  \V.  saying  "he  had 
done  more  than  that,"  the  defendant  started  off',  but  was  pursued  and 
overtaken  by  W.,  who  thereupon  arrested  him,  and  left  him  in  charge 
of  witness  and  the  man  who  was  standing  with  him;  and  that  while 
thus  in  their  custody,  no  threats  or  promises  being  made  by  any  one, 
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the  defendant  said,  "I  have  done  what  I  never  wanted  to  do,  or  in- 
tended to  do  :  1  cat  Charlie's  throat  before  he  drew  bis  knife";  hdd, 
that  the  confession  was  voluntary  and  admissible.— JlfcAeez«r  v.  The 
Siatv,  169, 

133.  Threats  against  deceased  by  third  person. — On  a  trial  ander  an  indictment 
for  murder,  the  evidence  against  the  accused  as  the  slayer  being  entirely 
circumstantial  (except  some  "alleged  coufessious"),  he  can  not  be  al- 
lowed to  prove  threats  made  against  the  deceased  by  a  third  person, 
who  had  had  a  personal  difficulty  with  the  deceased  a  few  months  prior 
to  the  homicide,  and  who  was  shown  to  have  evaded  the  service  of  sub- 
poena as  a  witness  on  the  inquest. — Alston  v.  The  State,  173. 

134  Insanity,  as  a  defense  in  a  case  of  homicide,  see  Boawell  v.  The  Stale,  'Ml. 
{Infra,  144-48.) 

Obsgbnk,  Abusive,  ob  iNsui-TiMa  Lanquaqe. 

135.  Constituents  of  o^ejise. —Abusive,  insulting,  or  vulgar  (i.  e.,  obscene)  lan- 
guage, uttered  in  a  public  highway,  near  enough  to  the  premises  of  the 
prosecutor  to  be  distinctly  heard,  and  actually  heard  by  his  family,  or 
by  any  member  thercot,  must  be  regarded  as  uttered  in  their  presence 
(Code,  $  4203 J,  and  as  a  violation  of  the  statute. — Henderson  v.  The 
State,  193. 

I36i  Sufficiency  of  indictment,  and  constUuenL'i  of  offense. — In  an  indictment  for 
using  insulting,  abusive,  or  vulgar  language  in  the  presence  of  females, 
it  is  not  necessary  to  set  out  the  words  used  by  the  accused ;  nor  is  it 
necessary  to  prove,  on  the  trial,  that  the  words  were  heard  by  the  fe- 
males present.- lancv  v.  The  State,  141. 
See,  also,  Smith  r.  Ike  Staie,  55;  supra,  41. 

Pleas  and  Defenses. 

137.  Plea  in  abatement,  for  insufficient  averment  of  name  of  third  person. — It  is 

not  good  matter  for  a  plea  in  abatement,  that,  in  stating  the  name  of  a 
third  person  in  aa  indictment,  the  initial  letter  of  his  Christian  name 
is  used,  instead  of  the  name  itself. — Haley  t>.  The  Stale,  83. 

138.  Misnomer ;  plea  in  abatement  as  to.  — The  defendant  being  indicted  by  the 

name  of  "Zack.  alias  ZachariaJi,''  and  pleading  in  abatement  that  his 
true  name  was  Zacary ;  and  the  evidence  showing  that,  while  his  true 
name  was  Zacary,  he  was  generally  known  and  called  by  the  name  of 
Zack,  which  some  of  the  witnesses  supposed  was  an  abbreviation  of  his 
true  name;  held,  that  the  court  did  not  err  in  instructing  the  jury,  "if 
they  believed  from  the  evidence  that  he  was  generally  and  as  well 
known  by  the  name  of  Zack  as  any  other,"  they  must  find  the  issue 
against  the  defendant;  nor  in  refusing  to  charge,  at  the  instance  of  the 
defendant,  "that  if  he  was  called  and  known  by  the  name  of  Zack,  as 
an  abbreviation,  or  initial  of  his  proper  name,  and  that  bis  proper 
name  was  Zacary,  and  not  Zachariah,  or  Zack,"  they  must  find  the  issue 
for  the  defendant.— 76.  83. 

139.  Same ;  waiver  of.^—A.  plea  in  abatement,  regularly  filed,  on  account  of  a  ■ 

misnomer,  is  waived  by  the  subsequent  interposition  of  a  demurrer,  or 
other  plei\ding,  which,  in  effect,  admits  that  the  defendant  is  the  person 
charged;  and  when  so  waived,  this  court  will  not  inquire  into  the  cor- 
rectness of  the  rulings  of  the  court  below  on  the  plea,  since  they  could 
bo,  at  most,  only  error  without  injury. — Haley  v.  The  State,  89. 

140.  Jeopardy.  — A  defendant,  in  a  criminal  case,  is  never  in  jeopardy,  when 

the  indictment  against  him  is  so  invalid  that  a  judgment  upon  it  would 
be  annulled  on  appeal,  no  mutter  what  may  be  the  stage  of  the  prosecu- 
tion when,  for  that  reason,  it  is  quashed.— Vr&ston  v.  1  he  Stale,  155. 

141.  Limitation  of  proseoution ;  ichen  slaluteif  suspended. — When  an  indictment 

is  quashed,  on  account  of  a  defect   in   the  organization  of  the  grand 
jury,  and  another  indictment  is  preferred,  "the  time  which  elapsed  be- 
tween the  finding  of  the  first  and  the  subsequent  indictment  must  be 
(43) 
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deducted  from  the  time  limited  by  law  for  the  prosecution  of  the  of- 
fense," (Code,  §  4820).  The  expressions  used  in  the  case  of  Finley  v. 
The  State  (61  Ala.  201),  as  to  the  utter  invalidity  of  an  indictment  found 
by  a  body  of  men  not  legally  organized  as  a  grand  jury,  are  not  to  be 
construed  as  meaning  that  such  an  indictment  would  not  suspend  the 
running  of  the  statute  of  limitations  as  above  provided. — lb.  155. 

142.  Legal  advice  as  defense.— ^In  a  prosecution  for  trespass  after  warning,  the 

defendant  can  not  be  permitted  to  prove,  for  any  purpose,  that  he  en- 
tered under  the  advice  of  counsel.  —  }Vatson  v.  The  State,  19. 

143.  Drunkenness  as  defense;  to  what  witness  may  testify. — Whether  the  defend- 

ant, at  the  time  of  the  homicide,  was  so  drunk  as  to  be  incapable  of 
forming  a  design  or  intent,  is  a  conclusion  to  be  drawn  by  the  jury 
from  all  the  evidence  before  them,  and  not  a  question  of  fact  to  which 
a  witness  may  testify. — Armor  v.  The  State,  173, 

144.  Insanity  as  defense. — Since  an  unsound  mind  can  not  form  a  criminal  in- 

tent, which  is  an  indispensable  element  of  every  crime,  insanity,  when 
fully  proved,  is  a  complete  defense  to  a  criminal  charge  ;  but  no  de- 
fense is  more  easily  simulated,  and  the  evidence  adduced  in  support  of 
it  should  be  carefully  and  consideratelj"  scanned.  It  is  difficult  to  lay 
down  an  absolute  rule  for  the  government  of  all  cases,  and  each  case 
must  depend,  more  or  less,  on  its  own  particular  facts. — Boswell  v.  The 
State,  307. 

145.  Same. — Prior  to  the  decision  in  3IcNaghien's  case,  before   the  House  of 

Lords  in  1843  (10  CI.  &  F.  200),  the  test  of  insanity,  as  a  defense  to  a 
criminal  charge,  was,  in  the  great  majority  of  English  cases,  held  to  be 
the  capacity  to  know  right  from  wrong.  But  the  rule  laid  down  in  that 
case,  which  this  court  adopts,  as  applicable  to  cases  of  insane  delusion, 
or  partial  insanity,  holds  a  person  not  responsible  criminally  for  an  act 
committed  under  the  influence  of  an  insane  delusion  existing  in  his 
mind  at  the  time,  when  (and  only  when)  the  fact,  or  state  of  facts,  the 
existence"  of  which  he  believes  under  such  insane  delusion,  would,  if  ac- 
tually existing,  justify  or  excuse  the  act. — lb.  307. 

146.  Same. — To  justify  the  inference  of  insanity,  such  as  will  justify  or  excuse 

a  homicide,  from  the  calmness  of  manner  and  iudiflerence  to  results, 
which  sometimes  mark  the  conduct  of  such  persons,  there  should  be 
convincing  evidence  of  previous  insanity,  or  insane  delusions,  so  re- 
cent as,  when  coupled  with  the  causelessness  of  the  killing,  to  raise  the 
presumption  that  the  paroxysm  had  not  entirely  passed  away.  Ou  the 
other  hand,  calmness,  indifference  to  results,  and  consciousness  of  the 
criminality  of  the  act,  with  connectedness  in  the  employment  ot  the 
reasoning  faculty,  while  not  conclusive,  are  strong  circumstances  tend- 
ing to  prove  legal  accountability. — lb.  307. 

147.  Same. — Moral  insanity,  which  consists  of  irresistible  impulse,  co-existing 

with  mental  sanity,  has  no  support  either  in  p.sychology  or  in  law. 
lb.  307. 

148.  Same;  burden  and  measure  of  proof. — The  law  presumes  sanity,  and  that 

presumption  must  prevail  until  it  is  overcome  ;  and  when  insanity  is 
set  up  as  a  defense  in  a  criminal  case,  whether  the  evidence  of  it  arises 
out  of  the  testimony  which  proves  the  commission  of  the  act,  or  is 
shown  aliunde,  it  is  insufficient  until  it  overturns  the  presumption  of 
sanity.  ( The  State  v.  Marler,  2  Ala.  43,  and  Bnnyea  v.  ihe  Stale,  5  Ala, 
241,  commented  on,  as  self-repugnant  on  this  question.) — lb.  307, 

149.  Election  by  prosecutor ;  when  may  be  compelled,  see  Bass  v.  The  State, 

108 ;  McCallowjh  v.  The  State,  75. 

150.  Defects  in  organization  of  grand  jury  ;  when  available  as  defense  to  indict- 

ment, see  Bales  v.  The  Stale,  30 ;  Cross  v.  2he  State,  40 ;  Scott  v.  The 
State,  59  ;  Berry  v.  The  Stale,  126;  Preston  v.  llie  Slate,  127;  Yancy  v. 
'The  Stale,  141 ;  Couch  v.  2he  Slate,  163. 

P0BLIC  Roads  ;  Offenses  Relating  to. 
*        151.  Failure  to  work  public  road;  sufficiency  of  statement,  or  comj^Zainf,— When 
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the  affidavit  or  complaint  before  the  justice  of  the  peace,  by  which  the 
prnsecntioQ  is  commenced,  charges  the  defendant  with  "the  ofiense  of 
failing  to  work  the  road,"  a  statement,  or  complaint,  filed  in  the  Circait 
Court  on  appeal,  which  charges  that  "he  did  willfully  fail  and  refuse, 
after  legal  notice,  to  work  the  public  road,  either  in  person  or  by  sub- 
stitute, without  a  sufficient  excuse  therefor,  and  being  liable  to  road 
duty,"  is  not  a  departure  ;  nor  is  it  demurrable,  because  it  does  not  de- 
scribe the  road,  nor  otherwise  insufficient  or  defective. — Brovon  v.  The 
Slate,  97. 

152.  Evidence  of  list  of  hands  for  road  duty. — The  list  of  hands  for  road  duty, 

presented  by  the  apportioners  to  the  overseer,  would  not,  if  produced, 
be  evidence  of  the  defendant's  liability  to  road  duty,  nor  ot  any  other 
material  fact  in  the  prosecution  against  him  for  failing  to  work  the 
road ;  consequently,  the  fact  that  his  name  was  on  the  list  may  be 
proved  by  oral  evidence. — lb.  97. 

153.  Neglect  of  overseer  to  repair  public  road;  excuses. — It  being  shown  that 

the  road  was  out  of  repair  for  more  tbtin  ten  consecutive  days,  and  that 
the  overseer  had  failed  to  have  it  worked  ten  days  in  the  year  by  the 
persons  subject  to  his  control  for  that  purpose,  this  makes  out  an  in- 
dictable neglect  of  duty  on  his  part  (Code,  §§  1649,  4252)  ;  and  neither 
the  character  of  the  soil,  preventing  permanent  repairs,  nor  the  fact 
that  no  one  has  been  injured  or  hindered  by  the  bad  condition  of  the 
road,  constitutes  any  excuse  for  the  default. — McC'uUough  v.  The  State,  75. 

154.  Same ;  indictment. — An  indictment  against  the  overseer  of  a  public  road, 

which  alleges  that  he  "failed  to  discharge  his  duties  as  such  overseer," 
without  averring  any  particular  failure  or  neglect  of  duty  by  him,  is 
made  sufficient  by  the  statute  (Code,  §  4810),  although  it  would  be  fa- 
tally defective  at  common  law. — lb.  75. 

155.  Evidence  under  such  indictment ;  conclusiveness  of  judgment. — ^Under  such  a 

general  indictment,  not  specifying  any  particular  neglect  of  duty,  the 
State  is  not  confined  to  evidence  ot  any  one  particular  act  or  neglect  of 
duty,  but  may  give  evidence  as  to  any  and  every  neglect  within  the 
period  covered  by  the  indictment  ;  and  the  judgmenl  will  be  a  bar  to 
another  prosecution  for  any  of  such  acts  which  might  have  been  proved, 
though  no  evidence  was  in  fact  offered  in  reference  to  them. — lb.  75, 

Rape,  and  Cabnal  Abcse  of  Child. 

156.  Competency  of  child  as  witness. — Held,  in  this  case,  that  a  little  negro  girl, 

about  nine  years  old,  was  improperly  permitted  to  testify  as  a  witness, 
when  the  only  evidence  as  to  her  competency  was,  that  in  answer  to 
questions  put  to  her  by  defendant's  counsel,  she  said,  "that  she  did  not 
know  what  the  Bible  was  ;  had  never  been  to  church  but  once,  and  that 
Was  to  her  mother's  funeral  ;  did  not  know  what  book  it  was  she  laid 
her  hand  on  when  sworn  ;  hail  heard  tell  of  God,  but  did  not  know  who 
it  was  ;  and  said,  if  she  swore  to  a  lie,  she  would  be  put  in  jail,  but  did 
not  know  she  would  he  punished  in  any  other  way" — Garter  v.  The 
State,  52. 

Removino  OB  Seixino  Mobtoaged  Pbopebtt. 

157.  Constituents  of  offense,  and  relevancy  of  evidence  in  defense. — A  conviction 

can  not  be  had  for  selling  or  removing  mortgaged  property  (Code,  § 
4353),  unless  the  defendant  sold  or  removed  the  property  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding  the  mortgagee.  If  he  re- 
moved and  sold  it  for  the  purpose  of  raising  money  to  pay  the  mortgage 
debt,  honestly  believing  that  the  mortgagee  assented  to  such  removal 
and  sale,  and  having  ju.st  cause  so  to  believe,  he  is  not  guilty  ;  and  with 
a  view  of  showing  such  a  state  of  facts,  having  proved  a  conversiition 
had  with  the  mortgagee's  agent,  by  whom  the  mortgage  was  taken,  with 
reference  to  the  proposed  removal  and  sale,  he  should  be  allowed  to 
prove  fact^  tending  to  show  the  general  authority  exercised  by  the  agent 
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m  and  about  the  mortgagee's  business,  from  which  ho  might  infer  that 
the  agent  had  authority  to  assent  to  such  removal  and  sale,  although 
the  agent  and  his  principal  both  deny  such  authority. — Aiwell  v.  'Ihe 
State,  61. 

158.  Sufficiency  of  indictment. — An   indictment,    which  was  found  before  the 

Code  of  1876  became  operative,  charging  that  the  defendant  "did 
remove,  conceal,  or  sell  one  j'oke  of  oxen,  personal  property,  for  the 
purpose  of  hindering,  delaying,  or  delraudiug  O.  C,  who  had  a  claim 
thereto  under  a  written  mortgage,  with  a  knowledge  of  the  existence  of 
such  mortgage,"  is  sufficient. —i 6.  61. 

159.  Admissibility  of  defendant's  declarations  as  evidence  for  him. — The  declara- 

tions of  the  defendant  while  negotiating  a  sale  of  the  mortgaged  prop- 
erty, to  the  effect  that  he  had  obtained  the  mortgagee's  permission  to 
sell,  are  not  competent  evidence  for  hi  in  when  criminally  prosecuted  for 
making  the  sale. — lb.  61. 

Retailing  Spirituous  Liquors. 

.  160*  Selling  liquor  "drunk  on  or  about  the  premises." — Held,  on  the  authority  of 
Pearce  v.  The  State  (40  Ala.  720),  that  the  defendant  was  properly  con- 
victed of  selling  liquor  "drunk  on  or  about  his  premises"  (Code, 
§  4204),  on  proof  that  the  liquor  was  sold  from  a  jug  which  he  had,  in 
a  field  where  he  was  working  with  others,  more  than  a  mile  from  his 
house,  and  in  the  plantation  of  another  person,  over  which  he  had  no 
control.— PoiceH  v.  The  State,  177. 

161.  Selling  liquor  to  person  of  known  intemperate  liabiis;  constituents  of  offense. 

To  authorize  a  conviction  under  an  indictment  for  selling  liquor  to  a 
person  of  known  intemperate  habits  (Code,  §4205),  it  is  essential  that 
three  facts  shall  be  proved  :  Ist,  that  the  defendant  sold  spirituous, 
vinous,  or  malt  liquor  to  the  person  named  ;  2d,  that  such  person  was 
ot  intemperate  habits  ;  and,  3d,  that  the  defendant  had  knowledge  of 
his  intemperate  habits. — Tatum  v.  The  State,  147. 

162.  Sa,:ne  ;  indictment. — An  indictment  for  selling  liquor  to  a  person  of  known 

intemperate  habits,  in  tbe  form  prescribed  by  the  Code  (p.  998,  No.  59), 
is  sufficient,  although  It  tioes  not  negative  the  requisition  of  a  physi- 
cian.—76.  147. 

163.  Same;  hotc proved. — Neither  the  sale  of  the  liquor,  nor  the  intemperate 

habits  of  the  person  to  whom  it  was  made,  can  be  proved  by  general 
character,  general  reputation,  or  general  notoriety  in  the  community  ; 
but  such  evidence  is  admissible  to  prove  the  defendant's  knowledge  of 
such  intemperate  habits,  on  tbe  theory  that  what  is  generally  known  in 
the  community  is  evidence,  to  be  weighed  by  the  jury,  in  determining 
whether  it  is  known  to  the  accused  ;  yet  such  evidence  is  not  conclu- 
sive.—ib.  147. 

164.  " Intemperide  habits;"  what  constitutes. — "  Intemperate  habits,"  within  the 

meaning  of  the  statute,  can  not  be  predicated  of  a  person  who  occa- 
sionally drinks  to  excess.  But  it  is  not  necessary  to  show  that  he  is 
drunk  every  day.  If  sobriety  is  the  rule,  and  occasional  intoxication 
the  exception,  he  is  not  within  the  statute  ;  and,  on  the  other  hand,  if 
the  habit  is  to  drink  to  intoxication  when  occasion  ofiers,  and  sobriety 
or  abstinence  is  the  exception^as  when  one  is  accustomed  to  remain 
sober  while  at  home,  but  generally  drinks  to  excess  when  in  company, 
or  when  visiting  the  town  or  village— the  charge  of  intemperate  habits 
is  sustained. — i6.  147. 

165.  How  proved.  — Intemperate  habits  is  a  collective  fact,  to  which  a  witness 

may  testify,  if  he  has  sufficient  knowledge  ;  and  the  person  to  whom  the 
liquor  was  sold  may  himself  testify  whether  he  is  or  is  not  of  intem- 
perate habits. — 76.  147. 

166.  Sime, — A  person,  knowing  the  fact,  may  testify  that  the  intemperate 

habits  of  the  person  to  whom  the  liquor  was  sold,  were  generally  known 
in  the  neighborhood  in  which  the  sale  was  made. — lb.  147. 
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Tbespass  afckb  Wabniko. 

167.  Siffficiency  of  indidmenl,  in  description  of  premises. — In  an  indictment  for 

a  trespass  after  warning  (Code,  §  4419),  as  in  an  action  of  trespass  at 
common  law,  a  particular  description  of  the  premises  is  not  required  ; 
nor  is  it  necessary  to  aver,  either  as  matter  of  description,  or  as  matter 
of  venne,  that  they  are  sitaated  in  the  county  in  which  the  prosecntioi^ 
is  instituted. —  Watson  v.  The  State,  19. 

168.  ConstUuertts  of  offense.  -The  statute  was  intended  to  protect  the  posses- 

sion of  real  estate,  against  the  entry  of  intraders  or  trespassers  ;  and  it 
can  not  be  made  to  serve  the  purposes  of  an  action  of  trespass  or  eject- 
ment. If  the  defendant,  when  warned  by  the  prosecutor  not  to  enter, 
was  himself  in  possession  of  the  premises  ;  or  if,  at  the  time  of  his  en- 
try after  warning,  the  title  and  right  of  entry  resided  in  him  ;  in  either 
case,  no  conviction  can  be  had  against  him.  But  no  mere  claim  of 
title,  however  honestly  made,  can  justify  or  excuse  the  trespass,  if  com- 
mitted after  warning.  —  lb.  19. 

169.  Legal  advice  as  defense.— In  a  prosecution  under  this  statute,  the  defend- 

ant can  not  be  permitted  to  prove,  for  any  purpose  whatever,  that  he 
entered  under  the  advice  of  connseL — lb.  19. 

170.  Warning,  or  notice,  and  proof  thereof. — The  warning  not  to  enter,  like  the 

notice  to  quit  given  by  a  landlord  to  his  tenant,  may  be  either  verbal 
or  Written  ;  and  when  in  writing,  a  copy  of  it  may  be  used  as  evidence, 
without  notice  to  produce  tlje  originaL — lb.  19. 

TBIAIi,    AND  ITS  InCIDEMTB. 

171.  Service  of  copy  of  indictment  on  prisoner;  variance. — When  the  defendant 

is  charged  with  a  capital  offense,  and  is  in  actual  confinement,  the  stat- 
ute requires  that  he  be  served  with  a  copy  of  the  indictment,  and  of  the 
list  of  jurors  summoned  for  his  trial  (Code,  §  4872);  and  if  there  is  a 
material  variance  between  the  original  indictment  and  the  paper  served 
as  a  copy,  in  the  name  of  the  deceased — as,  Luke  Hadnett  instead  of 
Luke  7/o(2neU— this  is  not  a  compliance  with  the  statute,  and  the  de- 
fendant should  not  be  ruled  to  trial. — Nuil  v.   The  State,  180. 

172.  Quashing  indictment,    that  another  may  be  preferred. — When   the   record 

shows  an  irregularity  in  the  organization  of  the  grand  jury,  for  which 
a  judgment  of  conviction  would  be  reversed  on  error  or  appeal,  al- 
though the  defect  is  not  discovered  until  after  the  trial  has  commenced, 
the  court  may  quash  the  indictment  (Code,  &  4819),  and  order  the  case 
to  be  brought  before  auother  grand  jury.  —  Westow  v.  The  Slate,  155. 

173.  Asking  defendant  if  he  has  anything  to  say  in  arrest  of  judgment ;  correcting 

judgment  entry. — When  the  judgment  entry,  in  a  case  of  felony,  recites 
that  the  defendant  was  asked  by  the  court  it  he  had  anything  to  say  in 
bar  or  preclusion  of  judgment,  the  recital  imports  absolute  verity,  and 
testimony  can  not  be  received  to  impeach  it  ;  and  motion  being  made 
to  correct  the  entry  in  this  piirticular,  supported  by  affidavits,  and  over- 
ruled b}'  the  court  on  the  evidence  adduced,  this  court  cannot  revise  its 
ruling  on  bill  of  exceptions. — Gray  v.  The  State,  66. 

174.  Bigid  to  poll  jury  ;  when  icaived. — In  all  criminal  cases,  whether  of  felony 

or  misdemeanor,  the  right  of  polling  the  jury  is  secured  to  either  party 
by  the  statute  (Code,  &  4910) ;  but  this  right  may  be  waived  by  the  pris- 
oner, in  a  case  of  misdemeanor,  or  it  may  be  lost  b}'  the  failure  to  as- 
sert it  at  the  proper  time;  and  it  will  bo  considered  as  waived,  when 
his  counsel  consent,  in  his  presence,  that  the  verdict  of  the  jury  may 
be  returned  to  and  received  by  the  clerk  during  a  brief  recess  of  the 
court,  and  it  in  so  returned  and  received,  and  the  jury  discharged. 
Brown  v.  The  State,  97. 

175.  Election  by  prosecution ;  when  may  be  compelled,  see  Boss  p.  The  Stale, 

108  ;  McVaUough  v.  The  Slate,  75. 


678  INDEX. 

CEIMINAL  LAW— Continued. 

Vkbdict,  and  Judgment. 

J.76.  Verdict  of  guilty  of  less  offense  than  charged. — A  verdict  finding  the  defend- 
ant guilty  of  murder  in  the  second  degree,  under  an  indictment  for 
murder,  operates  as  an  acquittal  of  the  higher  offense;  and  on  a  second 
trial,  after  a  reversal  of  the  judgment,  he  can  not  be  convicted  of  mur- 
der in  the  first  degree. — Nntt  v.  The  State,  180. 

177.  Vei'dict  and  sentence  on  conviction  of  burglary.— VudeT  an   indictment  for 

burglary,  and  a  verdict  of  guilty  as  charged  in  the  indictment,  not  fix- 
ing the  punishment  (Code,  §§  4343,  4450),  the  court  may  impose  a  sen- 
tence to  confinement  in  the  penitentiary  at  hard  labor  for  two  years. 
Washington  v.  The  State,  189. 

178.  Form  of  judgment  on   conviction,  where  pari  of  fine  goes  to  person  injured. 

In  a  criminal  prosecution  under  a  statute,  which  gives  one-half  of  the 
fine  to  the  prosecutor,  or  person  injured  (as  under  Code,  §§  4409-10), 
judgment  should,  on  a  conviction,  be  rendered  in  favor  of  the  State, 
for  the  use  of  the  county,  for  the  whole  amount  of  the  fine,  to  be 
collected  as  other  fines  on  convictions  of  misdemeanor.  There  is  no 
authority  for  a  severance  of  the  judgment,  nor  for  the  award  of  execu- 
tion as  in  civil  cases. — Bass  v.  The  State,  108. 

CUSTOM, 

1.  As  to  contribution  for  party-wall. — "The  custom  and  practice  of  lot-owners 
in  the  city  of  Mobile,"  as  to  contribution  or  compensation  between  the 
owners  of  adjacent  lots  for  the  cost  of  a  party-wall  between  them,  can 
not  be  received  to  affect  their  legal  rights;  and  if  such  custom  or  usage 
were  valid,  it  is  not  sufficiently  pleaded  by  an  averment  that  it  has 
been  "constantly  and  uniformly  recognized  and  abided  by  in  said  city 
in  similar  cases." — AntomarchVs  Ex'r  v.  Eussell,  356. 

DAMAGES. 

1.  In  action  for  personal  injuries.— In  an  action  on  the  case  to  recover  dama- 

ges for  a  private  and  personal  injury  caused  by  a  nuisance,  each  day's 
continuance  of  the  nuisance  being  an  independent  cause  of  action,  there 
can  be,  generally,  no  recovery  for  injury  .■^suffered  after  the  commence- 
ment of  the  suit ;  but,  when  the  action  is  brought  for  an  injury  to  the 
person,  caused  by  a  negligent  or  wrongful  act  not  continuous  in  its 
nature,  for  which  but  one  action  can  be  maintained,  the  plaintiff  may 
recover  compensation  for  the  disabling  effects  of  the  injury,  prospective 
as  well  as  past.— <S.  <fc  N.  Ala,  Railroad  Co.  v.  McLendon,  266. 

2.  Same. — In  such  action,  to  recover  damages  for  an  injury  to  the  person, 

the  jury  may,  in  estimating  the  damages,  consider  the  expenses  of  the 
cure ;  and  the  proper  cost  of  future  treatment  or  nursing,  when  the 
injury  is  permanent  or  irremediable ;  and  the  loss  of  time  up  to  the 
verdict;  and  probable  future  loss,  or  incapacity  to  do  as  profitable  labor 
as  before  ;  and  suffering,  mental  and  physical,  proximately  caused  by 
the  injury.— 16.  266. 

3.  Ecemplary  damages . — In  an  action  against  a  railroad  company,  to  recover 

damages  for  personal  injuries  caused  by  the  failure  and  neglect  to  keep 
in  proper  repair  a  bridge  over  a  public  highway,  the  plaintiff  may 
recover  exemplary  or  punitive  damages,  if  the  negligence  was  gross  ; 
and  the  degree  of  negligence  is  a  question  for  the  determination  of  the 
jury,  under  proper  instructions  from  the  court. — lb.  266. 
4.  Attorney's  fees  as  damages. — In  an  action  on  an  attachment  bond,  condi- 
tioned to  "prosecute  the  attachment  to  effect,  and  pay  the  defendant 
all  such  damages  as  he  may  sustain  from  the  wrongful  or  vexatious  su- 
ing out  of  such  attachment"  (Code,  §  3256),  attorney's  fees  for  services 
rendered  in  bringing  the  action  can  not  be  recovered.  (Overruling 
Burton  v.  Smith,  49  Ala.  2d3.)— Copeland  &  Brantley  v.  Cunningluxm,  3^4. 
5.  S})ecifd  .supersedeas  bond;  wlvat  damages  may  be  recovered. — A  special  bond. 
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execated  by  the  defendant  in  a  statntory  action  of  ejectment,  on  appeal 
from  a  judgment  fur  the  plaintiff  for  the  possession  of  the  land,  with 
damages  and  costii,  conditioned  that  he  "shall  proKecnte  said  appeal  to 
effect,  and  pay  and  satisfy  snob  judgment  as  the  Supreme  Court  may 
render  in  the  case"  (Code,  §§  3927-28),— is  fatally  defective  to  sapcrsede 
the  judgment  for  the  land  ;  and  the  judgment  being  affirmed  on  the 
appeal,  and  the  costs  and  damages  paid,  an  action  can  not  be  main- 
tained on  the  bond,  to  recover  the  rents  of  the  land  pending  the  appeal, 
or  attorneys'  fees  for  services  rendered  on  the  appeal.  (Bbickeil,  C.  J., 
dissenting.) — Steele  t.  .IntwUer,  368. 
6.  .Same. — On  appeal  from  a  decree  in  chancery,  which  ordered  a  fond  in 
court  to  bo  distributed  equally  among  five  claimants,  two  of  whom 
claimed  the  whole  fund;  a  special  supersedeas  bond  being  required  by 
the  chancellor  (Code,  ^  3928),  from  any  claimant  who  desired  to  appeal, 
conditioned  to  "prosecute  the  appeal  to  effect,  and  pay  such  costs  and 
damages  as  the  other  parties  to  the  cause  may  sustain  by  reason  of  such 
appeal,  if  the  said  decree  is  affirmed;"  the  decree  being  affirmed,  and  an 
action  at  law  brought  on  the  bond ;  heUl,  that  the  plaintiff  was  entitled 
to  recover,  as  damages,  interest  on  liis  proportionate  part  of  the  money 
in  the  hands  of  the  register,  during  the  pendency  of  the  appeal,  and  a 
reasonable  attorney's  fee  for  services  rendered  on  the  appeal. — Drake  v. 
Webb,59Q.  • 

DEEDS. 

1,  Execution  and  aliesiaiion. — When  the  grantor  subscribes  his  own  name  to 

a  conveyance,  the  attestation  of  one  witness  only  is  necessary  to  its 
valid  execution  (Code,  §  2145);  and  if  a  person  who  is  present  writes 
his  name  as  a  subscribing  witness,  under  the  proper  attestation  clause, 
with  the  knowledge  of  the  parties,  and  without  objection  from  them, 
though  without  their  request,  and  the  deed  is  thereupon  delivered  and 
accepted,  this  is  a  sufficient  attestation;  and  the  validity  of  the  convey- 
ance, thus  executed,  attested,  and  delivered,  is  not  affected  by  an  in- 
formal certificate  of  acknowledgment,  subsequently  written  on  it  by 
ihe  person  who  had  signed  his  name  as  attesting  witness.  —  Clcmerds  v. 
Penrce,  2H4. 

2.  Description  of  lands  in  conveyance ;  parol  evidence  in  aid  of.  —In  a  convey- 

ance of  lands,  if  the  description  of  the  premises  is  so  inaccurate,  vague, 
and  indefinite,  that  their  identity  is  wholly  uncertain,  the  deed  is  void, 
and  parol  evidence  can  not  be  received  to  cure  the  deficiency ;  but,  be- 
fore pronouncing  the  deed  void  on  its  face,  the  court  should  receive 
parol  evidence  of  the  circumstances  surrounding  the  parties  at  the  time, 
having  relation  to  the  subject-matter  of  the  deed,  and  interpret  the 
words  of  the  deed  in  the  light  of  those  circumstances,  if  thereby  the 
indefinitetiess  and  uncertainty  maybe  removed. — lb.  284. 
3.  Same. — The  rule  is  of  very  general  application,  that  if  the  premises  in- 
tended to'be  conveyed  clearly  appear  from  any  part  of  the  description 
in  the  deed,  the  conveyance  will  not  be  defeated  because  other  circum- 
stances of  description  are  added,  which  are  inapplicable,  or  incapable 
of  a  definite  application  :  the  latter  will  bo  rejected,  and  fall  effect  given 
to  the  former  words.— /  6.  28'i. 

DEPOSITIONS. 

1.  In  criminal  case*.— The  statntory  provisions  which  authorize  the  taking 

of  depositions  in  criminal  cases  (Code.  §§  4932-35),  apply  only  to 
cases  pending  in  court,  and  not  to  preliminary  examinations  before  com» 
mittiug  magistrates.  — (ouc/t  i;.  The  State,  l&i. 

2,  De]X)sition  tahen  <le  bene  esse  ;  iclien  suppreJised.  or  not. — When  the  deposi- 

tion of  a  witn&ss  is  taken,  on  the  st^itutory  ground  that  the  defense,  or 
a  material  part  thereof,  depends  exclusively  on  his  testimony  (Code, 
•§§  3or>9,  3078),  the  deposition  may  be  re>id  in  evidence  on  the  trial, 
although  the  plaintiff  makes  the  necessary  affidavit  re<}uiring  his  per- 
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sonal  attendance,  if  it  is  affirmatively  shown  to  the  oonrt  that  the  wit- 
ness is  incapable,  both  physically  and  mentally,  of  attending  and  testi- 
fying in  person. — Henry  <fc  Co.  v.  Northern  Bank  of  Ahbnma,  527. 

3.  Smne. — When  the  deposition  of  a  witness  is  taken,  on  the  statutory 
ground  that  the  defense,  or  a  material  part  thereof,  depends  exclusively 
on  his  testimony  (Code,  §§  3069,  3078),  and  is  offered  in  evidence  on 
the  trial,  by  the  plaintiff,  it  will  be  suppressed,  on  motion,  if  the  wit- 
ness is  shown  to  be  alive,  and  to  reside  within  the  county  where  the 
court  is  held. — M.  &  C.  Railroad  Co.  v.  Maples,  601. 

i.  When  motion  to  suppress  may  or  must  he  timde. — A  motion  to  suppress  a 
deposition,  or  a  portion  thereof,  for  defects  or  causes  which  may  b« 
remedied  on  a  re-examination  of  the  witness,  must  be  made  before  the 
trial  is  begun ;  but  illegal  evidence  may  be  suppressed  and  excluded  at 
any  stage  of  the  cause,  when  it  does  not  appear  that  it  could  be  rendered 
legal  on  a  re- examination  of  the  witness.— 76.  601 . 

DETINUE. 

I.  Against  whom  action  lies. — Ordinarily,  an  action  of  detinue  can  only  be 
maintained  against  the  person  who  has  possession  of  the  chattel  at  the 
commencement  of  the  suit;  and  it  may,  perhaps,  be  maintained  against 
a  person  who  has  transferred  the  chattel  to  another,  with  intent  to 
evade  an  action  by  the  owner;  yet,  to  a  special  plea  denying  the  de- 
fendant's possession  at  the  commencement  of  the  suit,  a  replication 
averring  that  he  was  in  possession  a  short  time  before  the  commence- 
ment of  the  suit,  ''and  wrongfully  parted  with  the  possession  after 
notice  and  demand  by  said  plaintiff,"  does  not  bring  the  cause  within 
this  principle,  and  is  demurrable.  —Li'ihtfoot  v.  Jordan,  22i. 

DISCONTINUANCE. 

1.  Sci.  fa.  against  bail. — A  proceeding  by  .scire  facias  against  bail,  on  a  for- 
feited recognizance,  is  not  discontinued  by  the  unexplained  failure  of 
the  court  to  take  action  on  it  for  one  or  more  terms. — Hunt  v.  The 
State,  196. 

EJECTMENT. 

1,  Wlmt  title  will  support  action. — An  equitable  title  will  not  support  eject- 

ment, nor  the  corresponding  statutory  action:  the  plaintiff'  can  not  re- 
cover on  proof  of  a  purchase  at  a  sale  made  by  an  assignee  in  bank^ 
ruptcy,  not  followed  by  a  conveyance;  nor  as  the  assignee  of  a  mort- 
gage, without  showing  a  deed  from  the  mortgagee,  either  indorsed  on 
the  mortgage,  or  by  a  separate  instrument. — Farley,  Spear  &  Co,  v. 
Whitehead,  295. 

2.  Abatement  and  revivor  of  action. — In   ejectment,    or  the  corresponding 

statutory  action,  if  the  sole  plaintiff  dies,  or  if  one  of- several  plaintiffs 
dies,  the  revivor  may  be  in  the  name  of  his  personal  representative 
alone,  or  in  the  names  of  his  heirs  or  devisees,  or  in  the  names  of  both 
the  personal  representative  and  the  heirs  or  devisees,  to  be  determined 
by  the  extent  of  the  recovery  sought— whether  the  land  only,  or  also 
damages  accruing  prior  and  subsequent  to  the  death  of  the  original 
plaintiff.— ^mns  v.  Welch,  250. 
?.  Title  of  purchaser  at  sheriff's  sale  under  execution;  proof  of  outstanding 
title  by  defendant. — In  ejectment,  or  the  corresponding  statutory  action, 
by  a  purchaser  at  sheriff's  sale  under  execution  on  a  judgment  at  law, 
he  must  prove  that  the  defendant  in  execution  had  such  an  estate  or  in- 
terest in  the  lands,  at  the  time  of  the  levy,  as  was  subject  to  levy  and 
sale;  and  the  defendant  in  the  action,  although  he  was  also  the  defend- 
.  ant  in  execution,  may  defeat  a  recovery  by  showing  that,  notwithstand- 
ing his  possession  at  the  time  of  the  levy  and  sale,  he  did  not  have  such 
fin  interest  as  was  subject  to  the  execution.  —  Clements  v.  Pearce,  284, 
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ELECTION.    See  Contested  Elections  ;  Cbdonal  Law,  75,  155. 
ERROR  AND  APPEAL. 

1.  When  appeal  lies. — Under  the  act  "to  regulate  the  trial  of  misdemeanors 

in  Madison  county,"  approved  February  9th,  1877,  an  appeal  lies  di- 
rectly to  this  court,  from  the  judgments  of  said  County  Court,  in  crim- 
inal cases  commenced  in  that  court,  as  well  as  in  cases  transferred  to  it 
from  the  Circuit  Court  under  the  provisions  of  that  act — Cawlhomr}. 
The.  State,  157. 

2.  Judgment  on  fads  ;  tehen  not  reversed. — On  appeal  from  the  judgment  of 

the  County  Court,  in  a'cause  which  was  tried  before  the  judge  without 
a  jury,  if  the  record  shows  that  the  judgment  is  founded  upon  conflict- 
ing oral  testimony,  this  court  will  not  disturb  it,  unless  it  is  manifestly 
wrong.— /i.  157. 

3.  When  note  is  not  part  of  record. — In  an  action  on  a  promissory  note, 

which,  as  copied  in  the  transcript  by  the  clerk,  but  without  being 
made  a  part  of  the  record  by  bill  of  exceptions,  is  variant  from  the 
note  described  in  the  complaint,  thi.s  court  will  not  look  to  it  for  any 
purpose,  but  will  be  governed  by  the  averments  of  the  complaint. — 
Smith  V.  Kennedu,  334. 

4.  Amendment  of  judgment,  by  correcting  error  in  calculation  of  interest — On 

appeal  from  a  judgment  by  nU  dicit,  in  an  action  on  a  promissory'  note, 
a  clerical  misprision  in  the  calculation  of  interest,  being  amendable 
nunc  pro  tunc,  on  motion,  in  the  court  below,  will  be  amended  by  this 
court  at  the  cost  of  the  appellant,  and  the  amended  judgment  affirmed. 
lb.  334. 

5.  Error  teithout  injury  in  rulings  against  plaintiff,  — When  the  record  shows, 

afltenatively  and  clearly,  that  the  plaintiff  never  can  recover  in  the  ac- 
tion, this  court  will  not  reverse  at  his  instance,  on  account  of  any  erro- 
neous rulings  adverse  to  him,  since  they  can  work  no  injury;  but  this 
rule  will  not  be  applied,  when  the  bill  of  exceptions  does  not  purport 
to  set  out  all  the  evidence,  although  the  plaintiffs  evidence,  as  therein 
set  out.  is  indefinite  and  insufficient Farley,  Spear  tfc  Co.  v.  White- 
head, 295 

6.  iSamc,— When  the  plaintiff  has  recovered  a  verdict  and  judgment  for  ft 

greater  amount  than,  on  the  undisputed  facts  in  evidence,  he  was  en- 
titled to  recover,  this  court  will  not,  at  his  instance,  inquire  into  the 
correctness  of  any  of  the  rulings  of  the  court  adverse  to  him. — Henry 
dt  Co.  V.  Northern  Bank  of  Alabama,  527. 

7.  What  oljedions  avail  on  error. — A  decree  enforcing  a  vendor's  equitable 

lion  on  land  in  favor  of  an  assignee  or  transferree  of  the  notes  for  the 
purchase-money,  will  not  be  reversed  on  error,  because  the  record  does 
not  affirmatively  show  that  the  lien  passed  to  him  by  the  transfer  of  the 
note,  when  that  question  was  not  raised  in  the  court  below.  —Barndl  v. 
Riser's  Executor,  347. 

8.  Itemandment,  on  reversal,  for  amendment  of  bill, — When   the  chancellor 

overrules  a  demurrer  to  the  bill  for  want  of  equity,  and,  on  final  hear- 
ing on  pleadings  and  proof,  renders  a  decree  for  the  complainant  ;  this 
court,  on  reversing  his  decree,  and  holding  the  bill  demurrable,  will 
remand  the  cause,  in  order  to  give  the  complainant  an  opportunity  to 
ask  leave  to  amend  in  the  court  below,  unless  the  defects  are  not  capa- 
ble of  amendment.— iri/bwrn  ife  Co.  v.  McCalley,  436. 
0.  Presumption  in  Javor  of  judfjmenL — When  the  admis-sibility  of  evidence 
of  an  act  depends  upon  the  time  when  it  was  done,  and  the  record  does 
not  show  the  time,  this  court  will  indulge  the  presumption  necessary  to 
support  the  ruling  of  the  court  below.— iVacfc  r.  The  State,  138. 
10.  Amendment  of  judgment  on  error. — lu  scire  facias  against  bail  on  n  forfeited 
recognizance,  if  the  record  shows  that  the  scire  facias  was  returned  ex- 
ecuted on  all  the  recognizors  but  one,  and  judgment  final  was  taken 
against  all,  without  two  returns  as  to  the  one  not  found,  this  court  will 
amend  the  judgment  by  discontinuing  the  proceeding  as  to  him,  if  the 
record  shows  no  other  enor.—IJant  v.  Tlie  State,  196. 
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1.  Decedent's  lands  ;  title  and  rights  of  heir,  as  affected  by  staiutory  powers  of 

personal  represerdative.  — On  the  death  of  a  person  intestate,  seized  of  a 
heritable  estate  in  lands,  the  title  descends  eo  instanti,  and  vests  in  the 
heir,  and  with  it  all  the  common-law  rights  and  incidents  of  ownership, 
subject  to  the  exercise  by  the  administrator  of  the  statutory  powers  with 
which  he  is  clothed  for  the  purposes,  of  administration  ;  and  until  these 
statutory  powers  are  effectively  asserted  by  the  administrator,  the  title 
and  rights  of  the  heir  remain  unimpaired  and  unaffected. — Calhoun  v. 
Fletcher,  574, 

2.  Same ;  when  heir  may  maintain  action  for  trespass  on  lands. — The  heir  may 

maintain  an  action  at  law  for  a  trespass  on  lands  descended  to  him,  al- 
though the  administrator  had,  prior  to  the  commission  of  the  trespass, 
obtained  an  order  to  sell  them  tor  the  payment  of  debts,  but  had  never 
sold  them  under  the  order,  nor  otherwise  exercised  any  of  his  statutory 
powers  over  them,  and  had  resigned  his  administration  before  the  com- 
mencement of  the  action. — Ih.  574. 

3.  Widow's  interest  in  goods  of  deceased  husband's  estate,  before  administration 

granted. — The  widow  has  such  an  interest  in  the  personal  chattels  be- 
longing to  the  estate  of  her  deceased  husband,  before  letters  of  admin- 
istration have  been  granted  on  the  estate,  that  a  convictionrmay  be  had 
under  the  statute  against  any  one  who,  by  any  false  pretense,  obtains 
possession  of  them  from  a  bailee,  with  intent  to  injure  or  defraud  her. 
Mack  V.  The  State,  138. 

4.  Widow's  interest  in  exempt  personal  property. — The  act  "to  regulate  prop- 

erty exempt  from  sale  for  the  payment  of  debts,"  approved  April  23, 
1873  (Sess,  Acts  1872-3,  p.  64),  exempted  from  liability  for  the  debts  of 
the  deceased  husband,  in  favor  of  his  surviving  widow,  "personal  prop- 
erty to  the  value  of  one  thousand  dollars"  belonging  to  his  e8t$,te  ;  and 
this  right  accrued  to  the  widow  on  the  death  of  the  husband,  although 
she  only  survived  him  a  few  days.  But  the  statute  did  not  vest  in  her 
the  title  to  any  specific  property,  as  so  exempt ;  until  a  selection  was 
made  by  her,  the  personal  representative,  or  commissioners  appointed 
by  the  judge  of  probate,  she  had  no  title  to  any  specific  property,  for 
which  she  could  maintain  trover  against  the  husband's  administrator  ; 
nor  could  her  personal  representative  maintain  such  action. — Tucker  v. 
Henderson's  Adrhr,  280. 

5.  Same.-'The  act  approved  April  23,  1873  (Sess.  Acts  1872-3,  pp.  64-69), 

by  its  6th  section,  exempted  from  liability  to  debts  or  administration, 
for  the  benefit  of  the  decedent's  widow,  or  minor  child  or  children,  be- 
sides other  things,  personal  property  which  was  supposed  to  be  neces- 
sary for  present  subsistence,  use,  and  consumption,  and  books,  family 
portraits,  &c.,  which  had  an  especial  value  to  the  family  ;  and  as  to 
these  articles,  the  right  of  exemption  is  not  dependent  on  the  solvency 
or  insolvency  of  the  estate,  nor  did  any  title  to  them  pass  to  the  per-f 
sonal  representative. — Davis  v.  Davis,  293. 

See,  also,  Executoes  and  ADMiNiaTBATOus. 
ESTOPPEL.     See  Corpobations,  3. 
EVIDENCE. 

Admissions  ;  Confessions  ;  Declarations  ;  Hearsay  ;  Res  GESTiE. 

1.  Agent's  declarations;  admissibility  against  principal. — In  an  action  against 

an  incorporated  bank,  the  declarations  or  admissions  of  its  president 
can  not  be  received  to  establish  a  liability  against  it. — Henry  &  Co. 
V.  Northern  Bank  of  Ala.,  527. 

2.  .Same.— The  declarations  or  statements  of  an  agent,  having  authority  only 

to  demand  and  receive  from  the  defendant  the  property  sued  for,  made 
to  third  persons,  alter  a  refusal  to  deliver  by  the  defendant,  in  deroga- 
tion of  the  title  of  plaintiff,  his  principal,  are  not  competent  evidence 
against  plaintiff.— ^ynurn  v.  Southern  Pipe  and  Pump  Co.,  462. 
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3.  Same ;  admissibility  against  principal  or  his  swelies. — The  admission  of  an 

agent,  not  made  at  the  time  of  doing  an  act  in  the  exercise  of  bis  au- 
thority, nor  explanatory  of  any  contemporaneous  act  in  the  execution 
of  his  agency,  is  not  competent  evidence  against  his  principal,  nor 
against  his  principal's  sureties M.  &  C.  Railroad  Co.  v.  Maples,  601. 

4.  Admiasion  os  to  testimony  of  absent  witnesses.— On  application  for  a  con- 

tinuance in  a  criminal  case  by  the  defendant,  on  account  of  the  absence 
of  material  witnesses,  the  court  may,  in  its  discretion,  require  the  State 
to  admit  the  truth  of  the  facts  proposed  to  be  proved  by  the  absent  wit- 
nesses, or  simply  to  admit  that  the  witnesses,  if  present,  would  testify 
to  the  facts  as  stated  ;  but,  whether  the  admission  be  in  either  form,  it 
is  equally  conclusive  for  the  purposes  of  the  tn&l.— Peterson  v.  The 
State,  113. 
T).  Same.— If  one  of  the  absent  witnesses  should  come  into  court,  and  be  ex- 
amined during  the  trial,  a  contradiction,  or  inconsistency,  between  his 
testimony  and  the  admission  as  to  what  his  testimony  would  be,  is  im- 
material, and  cannot  be  considered  by  the  jury  in  determining  the  effect 
of  the  admission  as  to  the  testimony  of  the  other  absent  witnesses. 
lb.  113. 

6.  Ansiter,  or  decree  pro  confesso ;  effect  as  evidence  against  co^efendant. 

Neither  the  answer  of  one  defendant  to  a  bill,  nor  a  decree  pro  confesso 
against  him,  can  have  any  effect  as  evidence  against  a  co-defendant, 
who  claims  under  a  cenveyance  from  the  former  executed  before  the 
filing  of  the  bill. — Thames  &  Co.  v.  Rembert's  Adm'r,  561. 

7.  Admissibility  of  confessions.  — Although  the  more  recent  authorities  favor 

the  admissibility  of  confessions,  unless  they  are  shown  to  have  been 
made  under  the  influence  of  promises  or  threats  on  the  part  of  an  oflBcer 
of  the  law  ;  yet  this  court,  constrained  by  its  former  decisions,  holds  a 
confession  inadmissible,  when  induced  by  hope  or  fear  excited  in  the 
mind  of  the  accused,  by  the  representations  of  any  person  connected 
with  the  prosecution,  or  with  the  accused  himself,  who,  considering  his 
relations  and  condition,  may  fairly  suppose  that  such  person  has  power 
to  secure  the  performance  of  his  promises  or  threats  ;  and  excludes  the 
confessions  of  the  accusod  in  this  case,  made  while  ho  wivs  in  jail  under 
a  charge  of  burglary,  to  a  clerk  in  the  storehouse  alleged  to  have  been 
broken  and  entered,  who  was  also  a  part  owner  of  the  goods  said  to  ha^e 
been  stolen  from  it.  and  induced  by  his  promises  not  to  prosecute  the 
accused,  and  not  to  appear  as  a  witness  against  him  unless  compelled. 
Murphy  v    The  State,  J 

8.  Same;  ichen  corroborated. — When  the  confession  of  the  accused  is  cor- 

roborated by  extraneous  facts — as,  in  this  case,  by  the  discovery  of  a 
part  of  the  stolen  goods,  in  consequijnce  of  a  statement  made  by  him, 
in  the  possession  of  a  particular  person  recently  nfter  the  burglary — it 
is  competent  to  prove  to  the  jury  his  statement  and  the  corrot>orating 
fact  of  the  discovery  ;  but  this  does  not  render  competent  his  confes- 
sion, at  the  same  time,  that  he  committed  the  burglary  and  larceny,  if 
such  confession  wtis  improperly  procured  by  promises  or  threats. — lb.  1. 

9.  Confessions;  when  voUivlary  and  admissible. — Where  the  daceased   was 

killed  by  being  cut  with  a  knife,  during  a  sudden  quarrel  and  fight  be- 
tween him  and  the  defendant ;  and  a  witness  for  the  prosecution  stated 
that,  a  short  time  after  the  difficulty,  the  defendant  came  up  while  wit- 
ness was  standing  with  one  W.  and  another  person,  and  being  asked  by 
W.  "what  he  had  done  to  Charlie"  (meaning  the  deceased),  said  that 
he  "had  knocked  him  down  with  a  stick;"  that,  on  W.  saying  "he  had 
done  more  than  that,"  the  defendant  started  off,  but  was  pursued  and 
overtaken  by  W.,  who  thereupon  arrested  him,  and  left  him  in  charge 
of  witness  and  the  man  who  was  standing  with  him  ;  and  that  while 
thus  in  their  cnstotly,  no  threats  or  promises  being  made  by  any  one, 
the  defendant  said,  "I  have  done  what  I  never  wanted  to  do,  or  in- 
tended to  do  :  I  cut  Charlie's  throat  before  he  drew  his  knife  ;"  held, 
that  thi-  confession  was  vohint^iry  and  admissible. — McXeezer  v.  The 
State,  169. 


684  INDEX. 

EVIDENCE—  Continued. 

10.  Conduct  and  declarations  of  defendant ;  when  admissible  against  him. — The 

conduct  and  declarations  of  the  defendants  on  the  evening  of  the  homi- 
cide, from  the  time  they  came  to  the  house  where  the  deceased  was  liv- 
ing with  her  son-in-law,  until  the  commission  of  the  crime,  are  admissi- 
ble evidence  against  them,  when  parts  of  one  continuous  transaction, 
although  occurring  between  the  defendants  and  the  son-in-law,  in  the 
absence  of  the  deceased,  and  outside  the  house  where  she  was,  and  not 
shown  to  have  any  immediate  connection  with  the  crime. — Armor  v. 
The  State,  173. 

11.  Admissihility  of  defendant' s  declarations,  as  evidence  for  him. — As  a  general 

rule,  a  person  charged  with  crime  can  not  make  evidence  for  himself, 
by  proof  of  his  own  declarations  ;  and  when  they  are  admitted  as  evi- 
dence for  him,  it  is  as  part  oi'  the  res  gestw,  or  under  some  other  re- 
cognized exception  to  the  general  rule. — Stewart  v.  The  State,  199 ;  At- 
well  V.  The  State,  61. 

12.  Same. — Where  the  defendant  was  arrested  under  a  charge  of  larceny,  and 

at  first  denied  having  any  of  the  stolen  money,  but  afterwards  offered 
to  tell  the  police-officer,  who  professed  to  "  know  all  about  it,"  where 
the  money  was,  and  said,  that  it  was  buried  under  the  hearth  in  his 
bouse  ;  and  the  officer  having  failed  to  find  the  money  in  the  place  in- 
dicated, the  defendant  went  to  his  house  with  the  officer,  raised  a  brick 
in  the  hearth,  and  disclosed  the  money  ;  and  "after  pointing  out  the 
money,  defendant  said  it  was  given  to  him  by"  a  servant  in  the  employ- 
ment of  the  prosecutrix  ;  held,  that  this  declaration  was  not  admissible 
evidence  for  defendant,  not  being  explanatory  of  possession,  nor  a  part 
of  the  res  gestce.  —  Cooper  v.  The  State,  80. 

13.  General  reputation,  in  prosecution  against  retailer. — Under  an  indictment 

for  selling  liquor  to  a  person  of  known  intemperate  habits,  neither  the 
sale  of  the  liquor,  nor  the  intemperate  habits  of  the  person  to  whom  it 
was  made,  can  be  proved  by  general  character,  general  reputation,  or 
general  notoriety  in  the  community  ;  but  such  evidence  is  admissible 
to  prove  the  defendant's  knowledge  of  such  intemperate  habits,  on  the 
theory  that  what  is  generally  known  in  the  community  is  evidence,  to 
be  weighed  by  the  jury,  in  determining  whether  it  is  known  to  the  ac- 
cused ;  yet  such  evidence  is  not  conclusive. — Tatum  v.  The  State,  147. 
1  4,  Declarations  not  to  be  garbled. — To  make  out  a  threatened  or  apprehended 
attack,  as  a  defense  to  a  prosecution  for  carrying  concealed  weapons 
(Code,  §  4109),  the  defendant  offered  in  evidence  a  letter  written  by  the 
prosecutor  to  the  chief  of  police,  in  which  the  writer  stated  "that  he 
did  not  wish  to  violate  the  law,  nor  to  be  arrested  for  violating  the  law, 
but  that  he  understood  the  defendant  had  made  threats  against  him, 
and  was  therefore  carrying  a  pistol  concealed  about  his  person."  Held, 
that  the  contents  of  the  letter  could  not  be  garbled  by  the  defendant, 
but  must  be  taken  altogether  as  written  ;  and  that  the  court  properly 
refused  a  charge,  requested  by  him,  to  the  effect  "that  what  was  said  in 
the  letter  about  any  threats  made  by  him  could  not  be  considered  by  the 
jury  as  evidence." — Shorter  v.  The  State,  129. 

15.  Standard  medical  treatises  as  evidence. — The  principle  is  settled  by  former 

decisions  of  this  court,  that  standard  medical  books,  in  connection  with 
proper  explanation,  when  necessary,  of  the  terms  used,  may  be  read  to 
the  jury  as  evidence  in  a  criminal  case, — Bales  v.  Ihe  State,  30. 

Admissibility  and  Relevancy, 

16.  Agency;  ho^v  proved, — Agency  can  not  be  proved  by  the  mere  declarations 

of  the  person  assuming  to  act  as  agent,  though  it  may  be  inferred  from 
his  previous  employment  in  similar  acts,  or  from  subsequent  acquies- 
cence.—  Womack  v.  Bird,  500. 

17.  Rules  and  insirudions  to  railroad  agents;  relevancy  as  evidence  on  question 

of  agent's  default. — In  an  action  by  a  railroad  company,  against  the  sure- 
ties on  a  bond  given  by  one  of  its  depot-agents,  to  recover  for  an  alleged 
default  of  their  principal  for  money  received  and  not  accounted  for,  the 
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instractions  given  by  the  company  to  such  agents,  requiring  them  to 
make  monthly  reports,  are  not  relevant  or  competent  evidence  for  the 
plaintiff,  when  it  does  not  appear  that  the  alleged  defaalt  is  shown  by 
the  monthly  reports  of  the  agent,  nor  that  he  violated  his  dnty  in  fail- 
ing to  make  snch  reports. — M.  &  C.  Railroad  Co.  v.  Maples,  601. 

18.  Proof  q^  insanity.— Oa  the  qaestion  of  insanity  eel  non,  sleeplessness  and 

norvoos  restlessness  are  admissible  evidence;  inconclasive,  of  coarse,  bat 
still  a  circamstance  to  be  weighed  by  the  jury.  —  Bosuell  v.  The  State,  307. 

19.  Proof  of  insolvency. — Judgments  confessed  by  the  original  purchaser,  be- 

fore the  goods  have  reached  their  destination,  and  executions  levied  on 
his  property  the  day  after  their  rendition,  tend  to  prove  his  insolvency, 
and  are  adminsible  evidence  for  that  purpose,  in  an  action  brought  by 
the  seller,  claiming  the  right  of  stoppage  in  transUrij  against  a  sub- 
purchaser.—iw^  dt  Bro.  V.  Peters  &  Bro.,  2^. 

20.  ixime;  evidence  oj  want  of  good  faith  by  sub-purchaser. — That  the  sub- 

purchaser, when  he  took  a  transfer  of  the  bill  of  lading  for  the  goods, 
had  knowledge  of  the  original  purchaser's  insolvency,  is  a  fact  tending 
to  show  that  he  did  not  purchase  in  good  faith,  and  is  admissible  for 
that  purpose  in  a  contest  with  the  original  vendor. — lb.  243. 

21.  Plat  and  survey  by  county  surveyor. — A  survey  of  lands,  made  by  a  county 

surveyor  without  notice  to  the  part}'  in  adverse  interest,  is  not  legal 
evidence  against  him  (Code,  §  8G8) ;  but  it  would  be  admissible  evi- 
dence in  connection  with  the  testimony  of  the  surveyor  himself  as  to  its 
correctness.  — Ctemen/*  u.  Pearce,  '^84. 

22.  Threatened  or  apprehfinded  attack;  rdevancy  of  evidence  as  to. — To  make 

out  the  defense  of  a  threatened  or  apprehended  attack,  within  the  statu- 
tory exception,  the  motive  (or  purpose)  of  carrying  the  weapon  must  be 
defense  against  violence,  threatened  or  apprehended;  and  as  bearing  on 
this  question,  the  conduct  and  declaiHtions  of  the  accused  and  the  pros- 
ecutor, during  an  altercation  and  subsequent  rencontre  between  them, 
oui  of  which  the  prosecjtion  arose,  are  relevant  and  competent  evi- 
dence.—.'/loWer  u.  The  State,  129. 

23.  Same.  —To  establish  the  defense  of  a  threatened  attack,  the  threat  must 

be  real,  and  not  simply  apparent,  or  simulated;  but,  to  make  out  an 
apprehended  attack,  it  is  sufficient  to  show  facts  which  may  convince 
the  jury  that  he  had  good  reason  to  apprehend  an  attack— as  reports 
of  threats,  believed  to  be  true,  though  not  true  in  fact  ;  hostile  demon- 
stmtious  ;  preparations  for  attack,  real  or  apparent,  and  the  entire  con- 
duct of  the  parties.—  Tb  129. 

24.  Threats  against  deceased  by  third  person. — On  a  trial  under  an  indictment 

for  murder,  the  evidence  against  the  accused  as  the  sLiyer  being  entirely 
circumstantial  (except  some  "alleged  confessions'"),  he  can  not  be  al- 
lowed to  prove  threats  made  against  the  deceased  by  a  third  person, 
who  bad  had  a  personal  difficulty  with  the  deceased  a  few  months  prior 
to  the  homicide,  and  who  was  shown  to  have  evaded  the  service  of  sub- 
poena as  a  witness  on  the  inqneBt.— Alston  v.  The  State,  178. 

25.  Rdevancy  of  evidence  showing  JeeUngs  of  deceased  towards  accused. — Where 

the  dccet\sed  was  slain  by  the  accused  in  a  personal  combat  in  the  dark, 
both  being  freedmen,  and  no  witness  being  present;  and  it  was  shown 
that  the  accused  had  been  living  in  a  state  of  fornication  with  the 
daughter  of  the  deceased,  but  had  just  married  her,  and  the  fact  of  the 
marriage  had  just  been  communicated  to  the  deceased,  who  had  made 
threats  against  the  accused  if  he  did  not  marry  her;  helil,  that  the  ac- 
cused should  be  allowed  to  prove,  in  rebuttal,  that  the  deceased  was  in 
fact  opposed  to  his  marriage  with  the  girl,  and  was  himself  living  in 
adultery  with  her,  although  she  was  his  daughter. —  Walker  v.  The 
State,  l05. 

26.  Conduct  and  declarations  of  defendant ;  when  admutsiltle  against  him.  —The 

conduct  and  declarations  of  the  defendants  on  the  evening  of  the  hoini- 
cide,  from  the  time  they  came  to  the  house  where  the  defeased  was  liv- 
ing with  her  aon-in-Iaw,  until  the  commission  of  the  crime,  are  admis- 
sible evidence  against  thorn,  when  parts  of  one  continuous  transaction. 
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although  occurring  between  the  defendants  and  the  son-in-law,  in  the 
absence  of  the  deceased,  and  outside  the  house  where  she  was,  and  not 
shown  to  have  any  immediate  connection  with  the  crime. — Armw  v. 
The  State,  173. 

27.  Evidence   of  malice  or   intent. — Under  a  prosecution  for  an  assault  with 

intent  to  murder,  any  evidence  is  admissible  which  tends  to  show 
malice,  ill-will,  or  other  motive  for  the  act  of  the  accused  ;  and  for  this 
purpose,  the  fact  of  a  lormer  altercation  or  difficulty  between  the  par-' 
ties,  but  not  the  merits  or  details  thereof,  may  be  given  in  evidence. — 
Gray  v.  The  State,  G6. 

28.  Evidence  of  words  defamatory  of  other  women. — Evidence  of  words  defama- 

tory of  other  women,  though  uttered  in  the  same  conversation  in  which 
the  alleged  slanderous  words  against  the  woman  named  in  the  indict- 
ment were  used,  is  not  relevant,  nor  admissible  against  the  defendant, 
in  a  prosecution  under  the  statute  (Code,  §  4107). — Haky  v.  The  State,  89. 

29.  JMevancy  of  evidence  showing  use  by  defendant  of  goods  or  chattels  obtained 

by  false  pretense.. — The  use  to  which  the  chattels  or  goods  are  applied 
by  the  defendant,  after  obtaining  them  by  the  alleged  false  pretense, 
showing  a  conversioa,  or  attempted  conversion  to  his  own  use,  is  com- 
petent evidence  against  him,  as  tending  to  prove  an  intent  to  injure  or 
defraud  the  owner. — Mack  v.  The  State,  138. 

BuEDEN,  Weight,  and  Sufficiengy. 

30.  Acco7nplice.. — When    a    conviction    of   felony    is    sought    on    the    tes- 

timony of  an  accomplice,  there  must  be  corroborative  evidence  tending 
to  connect  the  defendant  with  the  commission  of  the  crime  (Code, 
^  4894) ;  and  when  there  is  such  corroborative  evidence,  it  is  for  the 
jury  to  decide  the  effect  to  which  it  is  entitled. — Lockett  v.  The  State,  5. 

31.  Proof  of  character  ;  weight  and  effect  as  evidence.— In  all  crimiaal  prosecu- 

tions, whether  of  felony  or  misdemeanor,  the  accused  may  prove  his 
good  character,  not  only  when  a  doubt  exists  on  the  other  proof,  but 
even  to  generate  a  doubt  of  his  guilt  ;  but  its  value  varies  according  to 
the  proof  to  which  it  is  opposed,  and  in  connection  with  which  it  must 
bo  weighed  and  estimated  by  the  jury  ;  and  it  does  not  shield  from 
the  consequences  of  a  criminal  act,  proved  to  the  satisfaction  of  the 
jury,  though  it  may  raise  a  reasonable  doubt  of  the  act  having  been 
done  with  a  criminal  intent.— 4rmor  v.  The  State,  173. 

32.  Mea,mre  of  proof,  and  reasonable  doubt.  — As  to  the  measure  of  proof  re- 

quired in  criminal  cases,  and  the  reasonable  doubt  which  will  justify  an 
acquittal,  the  correct  rule  is  laid  down  in  the  case  of  Coleman  v.  Tlw 
State,  59  Ala.  52  ;  and  that  rule  applies  to  a  prosecution  for  selling 
liquor  to  a  person  of  known  intemperate  habits. — Tatam  v.  The 
Suite,  147. 

33.  lieasonable  doubt;  charge  requiring  explanation. — Although,    in   criminal 

cases,  as  a  general  proposition,  "it  is  safer  to  acquit,  in  cases  of  doubt, 
than  to  convict ;''  yet  a  charge  asked,  asserting  that  proposition,  is 
properly  refused,  because,  without  explanation,  it  is  calculated  to  mis- 
lead the  jury. — Farrish  v.  The  State,  164. 

34.  Circumstantial  evidence. — A  person  charged  with  a  felony  should  not  be 

convicted  on  circumstantial  evidence  alone,  unless  it  excludes  to  a  moral 
certainty  every  reasonable  hypothesis  but  that  of  his  guilt :  no  matter 
how  strong  the  circumstances  may  be,  they  do  not  come  up  to  the  full 
measure  of  proof  which  the  law  requires,  if  they  can  be  reconciled  with 
the  theory  that  another  person  was  the  guilty  agent. — Et  parte  xAcree,  234. 

35.  Discredited  witness;  weight  of  testimony  of. — There  is  no  maxim  of  the 

law  of  evidence  which  requires  greater  caution  in  its  application,  than 
that  which  afl&rms  that  a  witness,  intentionally  giving  false  testimony 
ixs  to  any  material  fact,  is  to  be  wholly  discredited  by  the  jury ;  and 
this  court  "follows  the  authorities  which  hold  that  it  is  not  a  rule  of 
law,  affecting  the  competency,  operating  a  disqualification  of  the  wit- 
ness, to  be  given  in  charge  to  the  jury  as  imperatively  binding  them, 
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bat  is  to  be  applied  by  tbem,  according  to  tbeir  sound  jadgment,  for 
the  ascertainment,  and  not  for  tlie  exclusion  of  truth." — Oritnes  v.  The 
State,  166. 

36.  Insanity ;  proof  of . — To  justify  the  inference  of  insanity,  such  as  will  jus- 

tify or  excuse  a  homicide,  from  the  calmness  of  mauner  and  indiffer- 
ence to  results,  which  somctfmes  mark  the  conduct  of  such  persons, 
there  should  be  convincing  evidence  of  previous  insanity,  or  insane  de- 
lusions, so  recent  as,  when  coupled  with  the  causelussness  of  the  kill- 
ing, to  raise  the  presumption  that  the  paroxysm  had  not  entirely  passed 
away.  On  the  other  hand,  calmness,  indifference  to  results,  and  con- 
sciousness of  the  criminality  ot  the  act,  with  connectedness  in  the  em- 
ployment of  the  reasoning  faculty,  while  not  conclusive,  are  strong  cir- 
cumstances tending  to  prove  legal  accountability.— J?osiceU  v.  The 
Stale,  307. 

37.  Same;  burden  and  meofnire  of  proof. — The  law  presumes  sanity,  and  that 

presumption  must  prevail  until  it  is  overcome  ;  and  when  insanity  is 
set  up  as  a  defense  in  a  criminal  case,  whether  the^evidence  of  it  arises 
out  of  the  testimony  which  proves  the  commission  of  the  act,  or  is 
shown  aliunde,  it  is  insufficient  uutil  it  overturns  the  presumption  of 
sanity  ( The  State  r.  Marler,  2  Ala.  43,  and  Brinyea  v.  The  State,  5 
Ala.  241,  commented  on,  as  self-repugnant  on  this  question.) — Ih. 
307. 

38.  Proof  of /raud.— Fraud  is  never  presumed,  but  must  be  proved  by  the 

party  asserting  it ;  and  it  will  not  be  imputed,  when  the  facts  and  cir- 
cumstances, from  which  it  is  supposed  to  ari.se,  may  reasonably  consist 
with  honest  iutentions ;  yet,  on  the  other  hand,  it  is  not  always  re- 
quired to  be  established  by  direct  and  positivte  evidence,  but,  like  any 
other  fact,  may  be  proved  by  circnmstances,  each  inconclusive,  but  all 
together  leading  to  a  well-gronnded,  rational  belief  of  its  existence. 
Thames  &  Go.  v.  Rembert's  Adrn^r,  561. 
30.  negotiable  paper ;  burden  of  proof. — The  doctrine  has  been  long  settled  in 
this  court,  as  to  negotiable  paper,  that  when  fraud  or  illegality  in  put- 
ting it  in  circulation  is  shown,  or  any  deftiuse  addressed  to  its  consid- 
eration, the  onus  is  cost  on  the  holder  to  prove  that  he  acquired  it  in 
good  faith,  before  maturity,  upon  a  valuable  consideration,  and  in  the 
usual  course  of  basinees. — Mayor  of  W'eiujnpfca  v.  Wetumpka  Wfiatf 
Co.,  611. 

Judicial  Emowledoe. 

40.  Charter  of  municipal  corporation. — The  charter  of  a  municipal  corporation, 

and  special  statutes  conferring  on  it  additional  powers  for  Ki)ecial  pur- 
poses, are  public  statutes,  of  which  the  courts  will  take  judicial  notice  ; 
and  all  persons  dealing  with  the  corporation  must,  at  their  peril,  Uike 
notice  of  the  capacity  to  contract,  its  limitations  and  restrictions, 
thereby  conferred  on  the  corporation. — Mayor  of  Wetumpka  v.  Wetumpka 
Wliarf  Co.,  611. 

41.  Judiciiil  acts  of  notary  public,  as  justice  of  the  peace. — To  give  validity  to 

the  official  acts  of  a  notary  public  as  a  justice  of  the  peace,  when  he  has 
the  power  of  a  justice  of  the  peace,  it  is  not  necessarj',  though  it  would- 
be  proper,  that  he  should  add  to  his  signature  the  words  "ex  officio 
justice  of  the  peace,"  or  other  equivalent  words.  The  courts  and  citi-' 
zens  of  the  State  are  presumed  and  bound  to  know  who  its  commis-^ 
sioned  officers  are,  and  the  extent  of  their  authority.— CoiCTJian  v.  TIte' 
State,  y3. 

42.  V^alue  oj   United  States  treasury-notes. — The  commercial   value  of  United 

suites  treasury-notes,  coumiouly  called  'greenbacks,"  is,  as  matter  of 
law,  what  their  face  imports ;  conse<inently,  under  an  indictnient 
for  the  larceny  of  such  a  note,  a  conviction  may  be  had  without  any 
proof  of  its  value  except  what  it  purports  on  its  face  to  he.—DavaU  d: 
Felham  v.  The  State,  12. 
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Objections. 

43.  Deposition ;  when  motion  to  suppress  may  or  must  be  made. — A  motion  to 

suppress  a  deposition,  or  a  portion  thereof,  for  defects  or  causes  which 
may  be  remedied  on  a  re-examination  of  the  witness,  must  be  made  be- 
fore the  trial  is  begun  ;  but  illegal  evidence  may  be  suppressed  and  ex- 
cluded at  any  stage  of  the  pause,  when  it  does  not  appear  that  it  could 
be  rendered  legal  on  a  re-examination  of  the  witness. — M.  &  0.  Raiiroad 
Go.  V.  Maples,  601. 

44.  General  question,  calling  for  legal  and  illegal  evidence. — Error  can  not  be 

predicated  of  the  refusal  to  allow  a  question  to  be  answered,  unless  it 
affirmatively  appears  that  the  answer  would  be  legal  evidence :  if  the 
question  is  general  in  its  terms,  calling  for  evidence  which  may  be  legal 
or  illegal,  it  may  be  disallowed  without  eiror.— Stewart  v.  The  State  199. 

45.  General  objection  to  evidence.  — A  general  objection  and  motion  to  exclude 

a  mass  of  evidence,  some  of  which  is  legal  and  admissible,  may  be 
overruled  entirely. — Shorter  v.  The  State,  129. 

46.  Exception  to  exclusion  of  evidence. — An  exception  to  the  exclusion  of  evi- 

dence can  not  be  sustained,  when  the  nature  or  substance  of  the  ex- 
cluded evidence  is  not  so  set  out  as  to  show  error  on  the  part  of  the 
court,  or  prejudice  to  the  party  excepting, — Bynum  v.  So.  Pipe  and 
Pump  Co.,  462. 

47.  Exception  to  evidence;  certainly  requisite  in. — Where  the  bill  of  exceptions 

sets  out  evidence,  some  of  which  is  inadmissible,  in  one  continuous 
sentence,  and  then  adds,  "The  State  objected  to  this  testimony  as  it  was 
offered,  and  the  court  sustained  each  objection,  and  the  defendant  sep- 
arately excepted  ;"  the  exception  is  wanting  in  the  requisite  delinitenesa 
and  certainty.  —Boswell  v.  The  State,  307. 

Opinion  ;  Leoal  Conclusion. 

48.  Opinion  of  witness;  when  not  admissible. — In  an  action  of  trespass,  to  re- 

cover damages  for  injuries  caused  by  the  erection  of  a  mill-dam,  where- 
by a  stream  was  diverted  from  its  natural  channel,  and  overflowed  plain- 
tiff's land,  a  witness  can  not  be  allowed  to  state  that,  in  his  ojnnion, 
plaintiff's  land  was  not  injured  by  the  diversion  and  overflow. — Hamea 
v.  Brownlee,  277. 

49.  To  what  plaintiff ,   as  witness,  may  testify. —The  plaintiff,   testifying  as  a 

witness  to  her  personal  injuries,  may  state,  "In  consequence  of  loss  of 
time,  and  physical  disability  from  the  injuries,  she  had  been  prevented 
from  earning  money  by  her  labor,  and  had  been  injured  fifty  dollars 
within  the  four  months  next  alter  the  fall,  in  consequence  of  the  hurts 
caused  by  the  fall."  This,  in  substance,  is  an  assertion  that  her  labor 
during  that  time  would  have  been  worth  fifty  dollars. — S.  tfc  N.  Railroad 
Co.  V.  McLcndon,  266. 

50.  To  what  witness  may  testify. — The  following  expressions,  used  by  a  witness 

testifying  as  to  the  personal  injuries  received  by  the  plaintiff,  "though 
awkwardly  expressed  sometimes,  are,  at  most,  conclusions  of  fact,"  and 
are  not  improperly  allowed  :  "Plaintiff"  seemed  to  be  suffering"  the  day 
after  the  injury  ;  "she  was  not  able  to  return  home"  on  that  day  ;  "was 
not  able  to  use  her  arm  a  large  part  of  the  time  for  several  mouths  ;" 
"  when  she  returned  home,"  on  the  second  day  after  the  injury,  "she 
looked  bad,  and  her  left  wrist  looked  like  thebone  had  slipped  off  the  joint;" 
"she  was  disabled  by  the  fall,  &c. — lb.  266. 

51.  (Same. — In  a  prosecution  for  murder,  whether  the  defendant,  at  the  time 

of  the  homicide,  was  so  drunk  as  to  be  incapable  of  forming  a  design 
or  intent,  is  a  conclusion  to  be  drawn  by  the  jury  from  all  the  evidence 
before  them,  and  not  a  question  of  fact  to  which  a  witness  may  testify. 
Armor  v.  The  State,  173. 
62.  (Same.  — Intemperate  habits  is  a  collective  fact,  to  which  a  witness  may 
testify,  if  he  has  sufficient  knowledge ;  and  the  person  to  whom  the 
liquor  was  sold  may  himself  testify  whether  he  is  or  is  not  of  intern-- 
perate  habits. — Taium  v.   The  State,  147. 
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63.  Same.— A  person,  kDowing  the  fact,  may  testify  that  the  intemperate 
habits  of  the  person  to  whom  the  liqnor  was  sold  were  generally  known 
in  the  neighborhood  in  which  the  sale  was  made. — lb.  147. 

54.  Meaning  and  explanation  of  words  used. — In  a  criminal   prosecation  for 

slander  of  a  female  (Code,  $  4107),  when  the  words  ased  are  nnambign- 
oas,  and  of  ordinary  acceptation  and  signification,  the  conrt  and  jary 
must  construe  them  ;  but,  when  some  cant  phrase,  or  low  expression, 
not  having  an  ordinary  acceptation,  is  used,  a  witness  may  testify  as  to 
its  meaning.— i/a/ey  v.  The  State,  89. 

Pabol  and  Wbitten. 

55.  Parol  evidence^  when  not  udmissMe  to  vary  -wrUing. — A  writing  which  is 

complete  in  itself,  and  which  was  executed  with  deliberation,  is  the  sole 
memorial  of  the  contract  between  the  parties,  and  all  prior  negotiations 
are  presumed  to  have  been  merged  in  it ;  and  in  the  absence  of  fraud, 
or  mistake,  its  terms  can  not  be  varied  by  parol  evidence. — Couch  v. 
^^foodr^ff,  466. 

56.  Same ;  when  admissible  to  show  meaning  of  xcords  in  mortgage,  or  identify 

things  conveyed. — When  a  mortgage  conveys  "the  following  described 
real  estate,  with  the  buildings  thereon  known  as  the  drug-store,  and  all 
the  fixtures  andjumiture  thereto  pertaining,  or  in  any  wise  belonging  ;" 
and  it  is  shown  to  have  been  given,  on  the  dissolution  of  a  partnership 
between  the  mortgagor  and  mortgagee  in  carrj'ing  on  a  drug-store,  to 
secure  the  payment  of  the  agreed  price  for  the  mortgagee's  interest  in 
the  property  and  business  ;  the  word  furniture  being  interlined  before 
signature,  on  objection  by  the  mortgagee  to  the  use  of  the  word  fixtures 
alone  ;  although  oral  evidence  is  not  admissible  to  show  what  the  par- 
ties agreed  should  be  included  in  the  word  furniture,  it  should  be  re- 
ceived to  identify  the  articles  which  did  in  fact  constitute  the  furniture 
of  the  building,  and  were  used  by  the  parties  in  carrying  on  their  said 
business  therein. — Fore  v.  Uibbard,  410. 

57.  Some ;  as  to  terms  outside  of  wrUten  contract ;  subsequent  modification  of 

ccmtract. — Where  the  purchaser  of  a  mule,  having  executed  and  deliv- 
ered his  note  for  the  price,  and  having  received  the  mule,  "immediately 
after  the  execution  of  his  note,  and  as  he  was  about  to  leave  with  the 
mule,  verbally  agreed"  with  the  seller  that  the  latter  "should  have  a 
mortgage  on  the  mule  to  secure  payment  of  the  note  ;"  hdd,  that  this 
agreement,  being  outside  of  the  contract  shown  by  the  note,  might  be 
proved  by  parol,  and  was  also  valid  as  a  subsequent  modification  of 
that  contract  — G/orer  v.  McGUvray,  508. 

58.  Bond  loiih  blank  penalty;  admlssU)ility  of  parol  evidence.— \n  action  can 

not  be  maintained  on  an  attachment  l)ond,  the  penalty  of  which  is  left 
blank  ;  nor  can  the  defect  be  remedied  by  parol  evidence  as  to  what 
sum  should  have  been  specified.  —  Copeland  «fc  Brantley  v.  Cunning- 
ham,. 394. 

59.  Description  of  lands  in  conveyance;  parol  evidence  in  aid  of.  -In  a  convey- 

ance of  lands,  if  the  description  of  the  premises  is  so  inaccurate,  vague, 
and  indefinite,  that  their  identity  is  wholly  uncertain,  the  deed  is  void, 
and  parol  evidence  can  not  be  received  to  cure  the  deficiency;  but,  be- 
fore pronouncing  the  deed  void  on  its  face,  the  court  should  receive 
Earol  evidence  of  the  circumstances  surrounding  the  parties  at  the  time, 
aving  relation  to  the  subject-matter  of  the  deed,  and  interpret  the 
words  of  the  deed  in  the  light  of  those  circumstances,  if  thereby  the 
indefiniteuees  and  uncertainty  may  be  removed. — Clements  v.  Pearce,  284. 

Primabt  and  Secondabt. 

60.  Proof  of  account. — An  account  is  not  documentary  evidence,  nor  gov- 

erned by  the  rules  which  apply  to  primary  and  secondary  evidence. 
M.&  C.  BaUroad  Co.  v.  Maples,  601. 

61.  Evidence  of  Ust  of  hands  for  road  duty.  —The  list  of  hands  for  road  duty, 

(44) 
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presented  by  the  apportioners  to  the  overseer,  would  not,  if  produced, 
•  be  evidence  of  the  defendant's  liability  to  road  duty,  nor  of  any  other 

material  fact  in  the  prosecution  against  him  for  failing  to  work  the 
road  ;  consequently,  the  fact  that  his  name  was  on  the  list  may  be 
proved  by  oral  evidence. — Brown  v.  The  State,  97. 

62.  Proof  of  probate  records ;  predicate  for  secondary  evidence  — Proof  of  the 

destruction  of  the  court-honse  by  fire,  with  the  records  and  papers 
therein  deposited  and  required  by  law  to  be  kept,  authorizes  the  admis- 
sion of  secondary  evidence  of  the  contents  of  such  documents,  in  the 
absence  of  proof  that  they  can  be  found  elsewhere.  —  Watson  v.  The 
State,  19. 

63.  Proof  of  judicial  proceedings  before  justice  of  the  peace. — The  proceedings 

had  before  a  justice  of  the  peace,  in  an  action  of  urflawful  detainer,  or 
forcible  entry  and  detainer,  and  the  judgment  rendered  by  him,  can 
not  be  proved  otherwise  than  by  the  production  of  his  official  papers, 
or  an  examined  and  sworn  copy  thereof,  without  accounting  for  the  ab- 
sence of  the  original,  or  showing  the  impossibility  of  obtaining  a  copy 
thereof.— 76.  19. 

64.  Same;  predicate  for  secondary  evidence. — Proof  of  the  fact   that  the  jus- 

tice's docket  was  in  the  court-house,  six  or  eight  months  before  that 
building  was  destroyed  by  fire,  does  not  justify  the  inference  that  it  re- 
mained there  and  was  destroyed,  nor  authorize  the  admission  of  sec- 
ondary evidence  of  its  contents,  when  it  is  not  shown  that  any  inquiry 
for  it  has  been  made  of  the  justice's  successor,  who  would  be  its  legal 
custodian.— J  6.  19. 

65.  Warning  against  trespass. — In  a  criminal  prosecution  for  trespass  after 

warning  ^Code,  §  4419),  the  warning  not  to  enter,  like  the  notice  to  quit 
given  by  a  landlord  to  his  tenant,  may  be  either  verbal  or  written ;  and 
when  in  writing,  a  copy  of  it  may  be  used  as  evidence,  without  notice 
to  produce  the  original, — lb.  19. 

66.  Declarations  of  witness  out  of  court ;  when  and  how  proved. — The  declara- 

tions of  a  witness  who  has  been  examined,  as  to  any  material  matter 
about  which  he  was  not  questioned,  can  not  be  proved  by  another  wit- 
ness. The  witness  himself  must  be  first  interrogated  as  to  such  declar- 
ations.— AtiCeil  V.  The  State,  61. 

67.  SPitements  of  party  as  witness  in  another  suit. — Statements  made   by  a 

witness  while  testifying,  relative  to  a  material  matter  in  issue  in  an- 
other suit  to  which  he  is  a  party,  as  showing  his  knowledge  of  the  in- 
solvency of  another  person,  may  be  proved  against  him  in  that  suit 
without  calling  him  as  a  witness. — Loeb  &  Bro.  v.  Peters  &  Bro.,  243. 

Eeoobds  and  Judguents. 

68.  Sufficiency  of  certified  transcript. — A.  transcript  from   the  records  of  the 

Circuit  Court,  duly  certified  by  the  clerk,  in  his  official  capacity,  to  con- 
tain a  full,  true,  and  complete  copy  of  the  record,  the  minute-entries, 
the  execution  docket,  and  the  entries  thereon,  together  with  all  the 
papers  on  file  pertaining  to  the  particular  case,  is  admissible  as  evi- 
dence, although  it  does  not  show  the  time  and  place  at  which  the  court 
was  held. — Clements  v.  Pearce,  284. 

69.  Variance  between  judgment  and  execution. — In  a  certified  transcript  of  a 

judgment  and  execution  thereon,  if  the  judgment  is  for  $752,  and  the 
execution  purports  to  have  been  issued  on  a  judgment  for  $752.68,  the 
variance  is  immaterial,  and  furnishes  no  ground  of  objection  to  the 
transcript  as  evidence. — lb.  284. 

70.  Admissibility  of  record  or  judgment  as  evidence  against  third  person. — In 

ejectment  by  a  purchaser  at  a  sale  made  by  an  assignee  in  bankruptcy, 
to  recover  lands  which  the  bankrupt  claims  as  his  homestead  exemp- 
tion, an  order  of  the  bankrupt  court,  rendered  after  the  commencement 
of  the  suit,  nunc  pro  tunc  (but  not  stating  of  what  lime),  on  the  ex  parte 
petition  of  the  bankrupt ;  which  recites  that  "it  appears  to  the  court 
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that  a  homestead  exemption  was  r^[ularly  set  aside  and  assigned  to  the  • 
said  bankrupt,  bat  there  is  no  record  evidence  to  protect  his  title,'  and 
therefore  orders  the  assignee  of  his  estate  to  "execute  to  said  bankrupt 
a  conveyance,  nunc  pro  tunc,  of  the  following  real  estate,  as  his  home- 
stead exemption," — is  not  admissible  evidence  against  the  plaintiff^ 
when  offered  without  the  petition,  the  action  of  the  court  assigning  the 
homestead,  or  other  judicial  proceeding  had  in  connection  with  it. 
Farley,  Spear  &  Co.  v.   W hitehecul,  2'J5. 

71.  Proof  of  judici'd  proceedings  before  justice  of  the  peace. — The  proceedings 

had  before  a  justice  of  the  peace,  m  an  action  of  iinlawful  detainer,  or 
forcible  entry  and  detainer,  and  the  judgment  rendered  by  him,  can 
not  be  proved  otherwise  than  by  the  production  of  his  official  papers, 
or  an  examined  and  sworn  copy  thereof,  without  accounting  for  the  ab- 
sence of  the  original,  or  showing  the  impossibility  of  obtaining  a  <:opy 
thereof. —  Watson  v.  The  State,  19. 

72.  Same;  predicate  for  secondary  evidence. — Proof  of  the  fact  that  the  jus- 

tice's docket  was  in  the  court-house,  six  or  eight  months  before  that 
building  was  destroyed  by  tire,  does  not  justify  the  inference  that  it  re- 
mained there  and  was  destroyed,  nor  authorize  the  admission  of  sec- 
ondary evidence  of  its  contents,  when  it  is  not  shown  that  any  inquiry 
for  it  has  been  made  of  the  justice's  successor,  who  would  be  its  legal 
custodian.— 76.  19. 

73.  Proof  of  probate  records;  predicate  for  secondary  evidence. — Proof  of  the 

destruction  of  the  court-house  by  tire,  with  the  records  and  papers 
therein  deposited  and  required  by  law  to  be  kept,  authorizes  the  admis- 
sion of  secondary  evidence  of  the  contents  of  such  documents,  in  the 
absence  of  proof  that  they  can  be  found  elsewhere. — 76.  19. 

EXECUTION. 

1.  LiahUily  of  property  to  payment  of  debts. — In  the  absence  of  statutory  and 

constitutional  exemptions,  property  of  every  kind,  and  every  beneficial 
interest  therein,  may  be  subjected  to  the  payment  of  the  owner's  debts  ; 
and  property  subsequently  acquired  is,  under  the  provisions  of  the  Fed- 
eral constitution,  equally  liable  with  that  owned  by  the  debtor  when  the 
debt  was  created.— jVeeiy  v.  Henry,  261. 

2.  Eeecuiion  on  judgment  against  municipal  corporation. — When  judgment  is 

rendered  against  a  municipal  corporation,  execution  may  be  ordered  to 
issne  against  it,  as  against  a  private  person  ;  and  under  such  execution, 
though  property  used  for  public  purposes  can  not  be  seized,  such  as 
hospitals,  markets,  cemeteries.  &c.,  private  property  belonging  to  the 
corporation,  and  not  useful  or  used  for  corporate  purposes,  may  be 
seized  and  sold.— Mayor,  &c.  of  Birmingham  v.  Rumsey  <t  Co.,  3.'>2. 

3.  Against  partnership. — When  an  action  is  brought  against  a  partnership  in 

its  firm  name,  not  naming  the  individual  partners  who  compose  it,  and 
judgment  is  rendered  against  it,  an  execution  thereon  can  only  be  levied 
on  the  partnership  property  (Code,  §  2904)  ;  but,  when  the  action  is 
against  the  partners  individually,  though  they  are  described  as  partners 
composing  the  firm,  execution  is  properly  issued  against  them  indi- 
vidually.— Haralson  v.  Campbell,  278. 

4.  Lien. — The  lien  of  an  execution  does  not  vest  in  the  judgment  creditor 

either  a  jus  ad  repi,  or  a  jus  in  re,  and  can  not  prevail  against  the  prior 
equity  acquired  by  a  purchase  for  valuable  consideration  without  notice 
before  the  levy. — Thames  dh  Co.  v.  Rembert's  Adm'r,  561. 

5.  Return  day,  under  general  law,  and  .special  statute  in  Mobile. — Under  the 

general  statutes  of  the  State,  the  return  term  of  an  execution  is  the  term 
next  after  its  date,  except  when  it  is  issued  less  than  fifteen  days  before 
th<t  commencement  of  that  term  (Code,  $  3191).  and  the  sheriff  is  re- 
quired to  make  return  of  the  writ  three  days  before  the  first  day  of  the 
term  ;  but,  under  the  special  statute  regulating  the  practice  in  the  Cir- 
cuit Court  of  Mobile,  approved  February  28tb,  1870,  which  is  still  of 
force  in  this  particular,  an  execution  is  returnable  on  the  first  Monday 
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in  the  month  next  alter  the  expiration  of  five  months  from  the  day  it  is 
issued. — Shelion  v.  Menill,  343. 
6.  Title  of  purchaser  at  sheriff's  sale  under  execution;  proof  of  outstanding 
title  by  defendant. — In  ejectment,  or  the  corresponding  statutory  action, 
by  a  purchaser  at  sheriffs  sale  under  execution  on  a  judgment  at  law, 
he  must  prove  that  the  defendant  in  execution  had  such  an  estate  or  in- 
terest in  the  lands,  at  the  time  of  the  levy,  as  was  subject  to  levy  and 
sale;  and  the  defendant  in  the  action,  although  he  was  also  the  defend- 
ant in  execution,  may  defeat  a  recovery  by  showing  that,  notwithstand- 
ing his  possession  at  the  time  of  the  levy  and  sale,  he  did  not  have  such 
an  interest  as  was  subject  to  the  execution. — Clements  v.  Peorce,  284. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Grant  of  administration  on  creditor's  estate,  to  dehtw ;  presumption  of  pay- 

ment.—When  letters  testamentary,  or  of  administration,  are  granted  to 
a  debtor  of  the  testator  or  intestate,  the  presumption  of  payment  at  once 
arises,  and  the  debt  is  extinguished  by  operation  of  law,  without  regard 
to  the  duration  of  the  administration,  or  the  solvency  of  the  debtor  so 
appointed.  — j¥iWer  v.  Irby's  Adm'r,  477. 

2.  Grant  of  administration  on  debtor's  estate,  to  creditor ;  rifjht  of  retainer,  and 

extinguishment  oj  debt. — When  letters  testamentary,  or  of  administration, 
on  the  estate  of  a  deceased  debtor,  are  granted  to  a  creditor,  he  has  a 
right  to  retain,  out  of  the  assets  which  may  come  into  his  hands, 
enough  to  pay  his  own  debt,  in  preference  to  all  others  of  equal  degree  ; 
and  if  sufficient  assets  come  to  his  hands,  which  might  be  legally  ap- 
plied in  payment  of  such  debts,  his  retainer  for  his  own  debt,  and  its 
consequent  extinguishment,  are  conclusively  presumed  :  no  act  on  his 
part  is  necessary  to  effect  it,  nor  can  any  act  or  laches  on  his  part  pre- 
vent it.— 26.  477. 

3.  Same;  extent  of  right  of  retainer. — This  right  of  retainer,  with  its  legal 

consequences,  is  not  limited  to  debts  due  to  the  personal  representative 
individually,  but  also  includes  debts  due  to  him  as  trustee,  or  as  execu- 
tor or  administrator  of  another  person. — lb.  477. 

4.  Same;  as  affected  by  statutory  provisions. — The  common-law   doctrine  of 

retainer,  as  above  stated,  is  not  repealed  by  statute  in  this  State,  unless 
the  insolvency  of  the  estate  of  the  deceased  debtor  intervenes  ;  but  it  is 
modified  by  the  changes  affected  by  statute,  as  to  the  title,  rights  and 
duties  of  executors  and  administrators.— /6.  477 

5.  Bights  and  powers  of  executor  or  administrator  over  personal  assets. — At 

common  law,  an  executor,  or  administrator,  was  regarded  as  the  absolute 
owner  of  all  the  personal  assets,  and,  as  an  incident  of  ownership,  had 
unlimited  power  to  dispose  of  them  ;  but,  under  our  statutes,  while  his 
power  to  dispose  of  the  choses  in  action  is  unlimited,  he  can  not  dispose 
of  the  visible,  tangible  personal  property,  except  by  an  order  of  sale 
made  by  the  proper  Probate  Court.— i 6.  477. 

6.  Same;  right  of  retainer,  and  extinguishmmt  of  debt.— In  consequence  of  this 

statutory  change  in  the  rights  and  powers  ot  an  executor  or  adminis- 
trator over  the  personal  assets,  a  retainer  and  extinguishment  of  his 
debt  will  not  be  presumed  from  the  mere  possession  of  visible,  tangible 
property,  until  after  the  lapse  of  a  reasonable  time,  within  which  it 
might,  by  a  sale  under  an  order  of  the  proper  court,  be  converted  into 
money,  and  applied  in  payment  of  debts  ;  but,  after  the  lapse  of  such 
reasonable  time,  the  executor  or  administrator  can  claim  no  advautiige 
from  his  own  negligence  and  laches,  and  the  presumption  attaches,  al- 
though he  did  not  in  fact  obtain  an  order  of  sale.  — /6.  477. 

7.  LkibilUy  of  lands  for  debts ;  ri^jht  of  retainer,  and  extinguishment  of  debt.  — The 

decedent's  lands  are  charged  by  statute  with  the  payment  of  his  debts, 
and  may  be  sold  for  that  purpose,  under  an  order  of  the  Probate  Court, 
granted  on  the  application  of  the  executor  or  administrator,  when  the 
personal  assets  are  insufficient ;  and  the  failure  to  exercise  this  statutory 
power,  in  a  proper  case,  is  a  breach  of  duty  on  his  part,  from  which  re- 
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suit  the  same  conseqaences,  as  to  the  retainer  and  presamed  extingaisb- 
ment  of  bis  debt,  as  from  his  failure  to  obtain  an  order  for  the  ^e  of 
the  personal  property. — 76.  477. 

8.  Same ;  when  retainer  arid  eadinguiskmeni  wUl  be  presumed.  —The  failure  of 

the  executor  or  administrator  to  exercise  these  statutory  powers,  by  ob- 
taining orders  of  sale  from  the  proper  court,  for  such  length  of  time  as 
would  render  him  chargeable  at  the  suit  of  other  creditors,  is  sufficient 
to  raise  the  presumption  of  the  extinguishment  of  bis  own  debt 
lb.  477. 

9,  Giving  note  by  administraior,  binding  on  estate  ;  contents  of  petition. — When 

an  executor  or  administrator  desires  to  procure  an  order  of  the  Probate 
Court,  authorizing  him  to  give  a  note  which  shall  be  binding  on  the  de- 
cedent's estate  (^Code,  $  2432),  bis  petition  must  aver  that  he  is  the  per- 
sonal representative  ;  must  describe  the  debt,  and  state  whether  it  was 
contracted  by  himself  or  by  the  decedent ;  if  contracted  bj'  him,  must 
allege  the  consideration,  showing  that  it  is  within  the  terms  of  the  stat- 
ute, and  that  it  was  necessary,  and  that  it  is  a  reasonable  charge ;  and 
must  also  disclose  the  names,  and  residences  if  known,  of  the  heirs,  de- 
visees, distributees,  or  legatees,  who  are  interested  in  the  property 
sought  to  be  charged.  -  WObum  tSt  Co.  v.  Metalley,  436. 

10.  Same ;  jurisdiction  of  court,  and  irregularities  in  proceedings. — In  a  proceed- 

ing under  this  statute,  the  jurisdiction  of  the  court  attaches  on  the  fil- 
ing of  a  petition,  containing  the  essential  averments  above  stated  ;  and 
when  the  jurisdiction  has  thus  attached,  by  analogy  to  proceedings  in 
that  court  for  an  order  to  sell  a  decedent's  lands,  subsequent  errors  and 
irregularities  do  not  affect  the  validity  of  the  order,  when  collaterally 
assailed.— i  6.  436. 

11.  Same  ;  notice  to  heirs,  devisees,  &c. — Notice  should  be  given  to  the  heirs, 

devisees,  or  other  parties  in  adverse  interest,  that  they  may  have  an  op- 
portunity to  controvert  the  averments  of  the  petition  ;  yet,  when  the 
jurisdiction  of  the  court  has  attached,  by  the  filing  of  a  proper  petition, 
the  failure  to  notifj'  the  heirs,  &c.,  is  a  mere  irregularity,  and  does  not 
affect  the  validity  of  the  order  when  collaterally  attacked. — lb.  436. 

12.  Same ;  when  order  is  void,  and  does  not  create  cloud  on  title.  — If  the  petition 

of  the  administrator  does  not  contain  the  averments  necessary  to  give 
the  court  jurisdiction,  an  order  founded  on  it,  authorizing  the  adminis- 
trator to  give  his  note  as  prayed,  would  be  coi-am  non  judice,  and  void  ; 
and  a  judgment  rendered  on  the  note,  and  a  sale  under  execution  there- 
on, would  neither  pass  title,  nor  create  a  cloud  on  the  title. — lb.  436. 

13.  Same;  equitable  relief  to^heirs  or  devisees. — When  an  order  is  granted  by 

the  court  as  prayed,  although  the  petition  is  substantially  defective,  the 
order  being  void,  and  a  judgment  rendered  on  the  note  being  also  void, 
the  heirs  or  devisees  can  not  maintain  a  bill  in  equity  to  enjoin  a  sale 
under  it ;  and  if  the  petition  was  sufficient,  and  they  had  due  notice  of 
it,  they  can  not  have  equitable  relief  against  the  judgment,  in  the  ab- 
sence of  fraud  in  the  procurement  of  the  order,  or  something  equiva- 
lent to  it ;  but,  if  the  petition  was  sufficient,  and  they  in  fact  had  no 
notice  of  the  proceeding,  a  court  of  equity  will,  at  their  instance,  per- 
petually enjoin  a  sale  of  the  property  of  the  estate  under  a  judgment  on 
the  note  given  by  the  administrator,  on  averment  and  proof  tliat  the 
debt  for  which  the  not«  was  given  was  not,  within  the  terms  of  the  stat- 
ute, a  proper  charge  against  the  estate. — lb.  436. 

See,  also,  Estates  of  Decedents. 
EXEMPTIONS. 

1.  EeemptioHS  for  benefit  of  decedent's  family;  governed  by  what  law.  —Exemp- 

tions for  the  benefit  of  a  decedent's  surviving  widow  or  family  are  gov- 
erned by  the  law  which  was  of  force  at  the  time  of  bis  death.— Dam  v. 
Davis.  293. 

2.  Same;  title  of  widow.— The  act  approved  April  23,  1873  (Sess.  Acts  1872-3, 

pp.  64-69),  by  its  6th  section,  exempted  from  liability  to  debts  or  admin- 
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istration,  for  the  benefit  of  the  decedent's  widow,  or  minor  child  or 
children,  besides  other  things,  personal  property  which  was  supposed 
to  be  necessary  for  present  subsistence,  use,  and  consumption,  and 
books,  family  portraits,  &c.,  which  had  an  especial  value  to  the  family; 
and  as  to  these  articles  the  right  of  exemption  i?  not  dependent  on  the 
solvency  or  insolvency  of  the  estate,  nor  did  any  title  to  them  pass  to 
the  personal  representative. — lb.  293. 

3.  Same;  same, — The  act   "to  regulate  property  exempt  from  sale  for  the 

payment  of  debts,"  approved  April  23,  1873  (Sess.  Acts  1872-3,  p.  64), 
exempted  from  liability  for  the  debts  of  the  deceased  husband,  in  favor 
of  his  surviving  widow,  "personal  projDerty  to  the  value  of  one  thous- 
and dollars  "  belonging  to  his  estate  ;  and  this  right  accrued  to  the 
widow  on  the  death  of  the  husband,  although  she  only  survived  him  a 
few  days.  But  the  statute  did  not  vest  in  her  the  title  to  any  specific 
property,  as  so  exempt :  until  a  selection  was  made  by  her,  the  personal 
representative,  or  commissioners  appointed  by  the  judge  of  probate, 
she  had  no  title  to  any  specific  property,  for  which  she  could  maintain 
trover  against  the  husband's  administrator;  nor  could  her  personal  rep- 
resentative maintain  such  action.  —  Tucfcer  v.  Henderson's  Adm'r,  280. 

4.  Homestead  exemption  of  barikrupt. — Since  the  title  to  the  exempt  property 

of  a  bankrupt  does  not  vest  in  his  assignee  (Rev.  Stat.  U.  S.  $  5045),  it 
would  seem  that  he  is  not  entitled  to  a  conveyance  of  his  homestead  by 
the  assignee. — Farley,  Spear  <fe  Co.  v.    Whitehead,  295. 

5.  Homestead  exemption  under  constitution ;  where  lands  are  worth  more  than 

$2,000. — The  constitution  of  1868,  like  the  pre.sent  constitution,  without 
the  aid  of  statutory  provisions,  exempted  a  homestead  not  exceeding 
$2,000  in  value;  but,  if  the  homestead,  when  reduced  to  its  lowest  prac- 
ticable area,  exceeded  that  value,  no  part  of  it  was  exempted,  and  the 
whole  might  be  aliened  by  the  husband  by  any  ordinary  mortgage  or 
other  conveyance. — Ih.  295.  • 

6.  Homestead  exemption ;  allowance  by  District  Court   in  bankruptcy,  in  lands 

subject  to  attachment  lien.  — The  allowance  of  a  homestead  exemption  by 
the  District  Court  in  bankruptcy,  in  lands  which,  though  included  in 
the  bankrupt's  schedule,  were  subject  to  the  lien  of  an  attachment  levied 
on  them  more  than  four  months  prior  to  the  adjudication  in  bankruptcy, 
and  which  were  afterwards  sold  under  the  judgment  in  the  attachment 
suit,  operates  only  on  such  claim  and  interest  in  the  land  as  passed  to 
the  assignee,  and  can  not  prevail  against  a  purchaser  under  the  judg- 
ment in  attachment. — Martin  v.  Lite,  406. 

7.  Same;  how  waived,  or  lost. — When  an  attachment  is  levied  on  lands,  the 

right  to  a  homestead  exem(ption  in  them  must  be  claimed  and  asserted 
before  the  lands  are  sold  under  final  process  on  the  judgment  in  the 
attachment  suit,  or  it  is  waived  and  lost. — lb.  406. 

8.  Occupancy.  — A  homestead  exemption  can  not  be  claimed  in  lands  which 

are  not  in  the  actual  occupancy  of  the  debtor  as  a  residence- — 76.  406. 

9.  /Same.— Under  the  constitutional  and  statutory  provisions  which  were  of 

force  in  1873-4,  actual  occupancy  was  necessary  to  support  a  claim  of 
homestead  exemption :  if  the  owner  removed  from  the  premises,  though 
under  the  advice  of  a  physician,  and  with  the  declared  intention  of  re- 
turning, and  rented  them  out  by  the  year,  the  exemption  was  forfeited 
and  lost. — Stowe  v.  Lillie,  257. 

10.  Snme. — Not  only  title,  but  actual  occupancy  also,  as  distinguished  from 

constructive  possession,  is  essential  to  the  right  of  homestead :  there 
must  be  an  occupancy  in  fact,  or  a  clearly  defined  intention  of  present 
residence  and  occupancy,  delayed  only  by  the  time  necessary  to  effect 
removal,  or  to  complete  needed  repairs,  or  a  dwelling-house  in  process 
of  erection  ;  and  this  intention  must  be  shown  by  acts  of  preparation 
of  a  visible  character,  or  by  something  equivalent  thereto,  before  the 
lien  of  the  creditor's  execution  has  attached. — Blum  v.  Carter,  235. 

11.  Affidavit  of  exemption. — An  affidavit,  in  support  of  a  claim  of  homestead 

exemption,  must  show  that  the  premises  were  occupied  as  a  homestead, 
or  that  there  was  a  manifested  intention  and  preparation  to  occupy. 
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when  the  lien  of  the  execution  attached  ;  and  when  the  homestead  is 
part  of  a  larger  tract  of  land,  the  particular  portion  claimed  must  be 
designated. — lb.  235. 

12.  Homestead  exemption;  governed  by  what  law. — The   extent   and  quantity 

of  the  homestead,  which  is  exempt  as  against  execution  creditors,  are 
governed  by  the  law  which  was  in  force  at  the  time  the  debt  was  con- 
tracted against  which  the  right  is  claimed,  and  not  by  that  which  may 
be  in  force  when  the  right  is  asserted.— 76.  235. 

13.  (Same  in  1870. — The  extent  and  quantity  of  the  homestead  in    1870  was 

determined  only  by  the  provisions  of  the  constitution  of  1868,  which 
fixed  the  quantity,  in  lands  in  the  country,  at  eighty  acres. — lb.  235. 

14.  Some,  by  tenant  in  common. — A  tenant  in  common  may  claim  a  homestead 

in  lands  owned  and  occupied  by  himself  and  others,  but  the  area  of  the 
homestead  is  not  enlarged  on  account  of  his  partial  interest  in  it:  if  he 
would  only  be  entitled  to  claim  eighty  acres  in  lands  owned  entirely  by 
him,  he  can  only  claim  a  homestead  in  that  quantity  of  lands  held  and 
owned  by  him  in  common  with  others. — lb.  5i35. 

15.  Waivei'  of  exemption. — A  waiver  of  exemption,  when  intended  to  apply 

only  to  a  part  of  the  property  exempted,  must  specify  the  part  to  which 
it  is  intended  to  apply;  but,  when  the  waiver  is  of  all  exemptions,  or  all 
claim  of  exemption,  no  specification  of  the  property  is  necessary.  — Nee- 
ly  V.  Henry,  261 . 

16.  Same. — A  waiver  of  all  exemptions,  or  of  all  claim  of  exemption,  by  a 

married  man,  though  not  valid  as  to  the  homestead  without  the  signa- 
ture of  the  wife  (Code.  §  2847),  will  be  held  valid  and  operative  as  to 
the  exemptions  of  personal  property,  ut  res  magia  rxileat  quam  pereat. — 
lb.  261. 

17.  Same.  — A  waiver  of  all  exemptions,   incorporated  in  a  promissory  note 

as  a  part  of  its  consideration,  when  not  expressly  limited  to  property 
then  owned  by  the  debtor,  applies  equally  to  property  afterwards  ac- 
quired by  him. — lb.  261. 

FALSE  PRETENSES.     See  Okimqiai.  Law,  64-66. 

FRAUD. 

1.  Proof  o/".— Fraud  is  never  presumed,  but  must  be  proved  by  the 
party  asserting  it  ;  and  it  will  not  be  imputed,  when  the  facts  and  cir- 
cumstances, from  which  it  is  supposed  to  arise,  may  reasonably  consist 
with  honest  intentions ;  yet,  on  the  other  band,  it  is  not  always  re- 
quired to  be  established  by  direct  and  positive  evidence,  but,  like  any 
other  fact,  may  be  proved  by  circumstances,  each  inconclusive,  but  all 
together  leading  to  a  well-grounded,  rational  belief  of  its  existence. 
Thames  &  Co.  v.  Rembert's  Adm'r,  561. 

FRAUDULENT  CONVEYANCES. 

1.  Conveyance  by  insolvent  debtor  to  relative  held  fraudulent  as  to  creditors. — A 
conveyance,  in  form  a  deed  of  bargain  and  sale,  reciting  the  payment 
of  a  valuable  consideration,  partly  in  cash,  and  the  grantee's  personal 
obligations,  without  security,  for  the  residue  payable  in  cotton,  held 
fraudulent  and  void  as  against  the  grantor's  creditors,  notwithstanding 
the  positive  denials  of  both  the  grantor  and  grantee  under  oath  as  wit- 
nesses, on  proof  that,  at  the  time  ot  its  execution,  the  grantor  was  in- 
solvent, and  pressed  by  a  suit  for  a  large  amount,  which  ripened  into 
judgment  in  a  few  months;  that  the  deed  conveyed  all  his  visible  prop- 
erty, except  that  which  was  exempt  from  legal  process,  and  that  which 
was  incumbered  to  its  full  value;  that  the  grantee  was  a  young  man, 
not  twenty-one  years  of  age,  with  small  pecuniary  means,  a  relative  of 
the  grantor,  and  about  to  consummate  a  marriage  with  his  daughter; 
that  payment  of  the  greater  part  of  the  purchase-money  was,  by  the 
terms  ot  the  deed,  to  be  made  by  annual  installments  through  a  series 
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of  six  years;  that  the  grantor  remained  in  possession  of  the  property; 
that  a  part  of  the  lands  were,  within  a  short  time  afterwards,  conveyed 
by  the  grantee  to  the  grantor's  wife,  on  a  recited  consideration  which 
was  fictitious;  and  that  the  parties  united  in  raising  money  for  their 
common  benefit,  by  mortgages  on  the  land,  and  pledges  of  the  notes  or 
obligations  given  for  the  unpaid  purchase-money.  —  Thames  &  Go.  p. 
BemberVs  Adm'r,  561. 
2.  Title  of  purchaser  from  fraudulent  grantee. — A  purchaser  from  a  fraudulent 
grantee  may,  as  against  the  creditors  of  the  grantor,  set  up  the  defense 
of  a  bona  fide  purchase  for  valuable  consideration  without  notice,  when 
the  deed  is  not  fraudulent  and  void  on  its  face.— i6.  561. 

GAMING,     See  Cbiminal  Law,  67. 

GARNISHMENT,     See  Attachment,  13. 

HABEAS  CORPUS.     See  Criminal  Law,  68-69. 

HOMESTEAD.     See  Exemptions. 

HUSBAND  AND  WIFE. 

1.  Statutory  separate  estate  of  wife;  how  subjected  to  debts. — The  statutes  cre- 

ating the  wife's  statutory  separate  estate  have  clearly  defined  the  debts 
to  which  it  may  be  subjected,  and  the  remedy  by  which  the  liability  for 
those  debts  may  be  enforced  (Code,  §§  2711-12);  consequently,  a  mort- 
gage given  by  husband  and  wife,  to  secure  the  payment  of  such  a  debt, 
can  not  be  enforced  in  equity  against  her  separate  property  thereby 
conveyed. — Gilbert  v.  Dupree'^  Adm'r,  331. 

2.  Sufficiency  of  verdict. — In  an  action  against  husband  and  wife,  seeking  to 

charge  the  wife's  property,  particularly  described,  and  alleged  to  belong 
to  her  statutory  separate  estate,  with  the  price  of  necessary  family  sup- 
plies sold  and  delivered  (Code,  §  2711),  a  verdict  finding  the  issue  in  fa- 
vor of  the  plaintifls,  assessing  their  damages  at  a  specified  sum,  and 
further  finding  "the  following  separate  estate  to  belong  to"  the  wife,  is 
sufficient  to  support  a  judgment  for  plaintiffs,  although  it  does  not,  in 
words,  find  that  the  property  belongs  to  the  statutory  separate  estate  of 
the  wife. — Nelms  v.  Armstrong,  330. 

3.  Mortgage  of  xcife's  lands. — A  mortgage  by  husband  and  wife,  of  lands  be- 

longing to  the  wife's  statutory  separate  estate,  whether  given  to  secure 
her  own  debt,  or  the  debt  of  her  husband  or  any  other  person,  is  an  ab- 
solute nullity,  and  no  rights  can  be  acquired  under  it. — Thames  &  Co.  v. 
Rembert'a  Adm'r,  561. 

4.  Wife's  separate  estate,  statutory  and  equitable;  how  charged. — There  is  an 

essential  differenqe  in  the  manner  of  charging  the  statutory  separate 
estate  of  a  married  woman  and  her  equitable  separate  estate,  or  sepa- 
rate estate  by  contract:  the  former  is  charged  by  the  statute  (Code, 
§  2711)  with  the  price  of  certain  articles,  the  character  of  which  is 
specified,  and  her  agency  in  purchasing  them  is  immaterial;  while  the 
latter  can  only  be  charged  by  the  act  and  agreement  of  the  wife,  and,  in 
the  absence  of  restrain ing  words  in  the  instrument  creating  the  estate, 
may  be  charged  to  the  same  extent  as  if  she  were  a  /erne  sole. —  WiUmrn 
&  Go.  V.  MoCalley,  436. 

5.  Wije's  statutory  separate  estate  under  deed.  —Under  a  deed  executed  in  1846, 

by  which  the  grantor,  declaring  his  desire  to  make  "a  sure  and  perma- 
nent provision"  for  his  wife,  conveys  lands  and  slaves  to  a  trustee,  "his 
heirs  and  assigns,"  in  trust  for  the  sole  use  and  benefit  of  the  wife  dur- 
ing the  term  of  her  natural  life;  and,  at  the  termination  of  said  estate, 
"then  the  said  lands  and  premises,  and  the  said  slaves  and  their  future 
increase,  to  be  held  in  trust  by  the  said  L."  [trustee]  "for  the  sole  use 
.  and  benefit  of  her  children  by  the  grantor;  the  estate  of  the  trustee 
terminates  on  the  death  of  the  wife,  and  the  legal  title  then  passes  to 
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the  children  who  are  remainder-men ;  and  on  the  sabseqaent  marriage 
of  one  of  the  daughters,  her  interest  in  the  property  is  held  by  her  aa  a 
part  of  her  statutory  separate  estate.  —  JBercy  r.  Zavretta,  374. 
6,  \ridow's  interest  in  goods  of  deceased  husbands  estate,  before  administration 
fjranted.  —The  widow  has  sacb  an  interest  in  the  personal  chattels  be- 
longing to  the  estate  of  her  decea.sed  husband,  before  letters  of  admin- 
istration have  been  granted  on  the  estate,  that  a  conviction  may  be  had 
under  the  statute  against  any  one  who,  by  any  false  pretense,  obtains 
possession  of  them  from  a  bailee,  with  intent  to  injure  or  defraud  her. 
Mack  V.  The  Slate,  138. 

INDICTMENT.     See  Criminal  Law,  70-90. 

INSANITY.     See  Cbihinal  Law,  44-48. 

JUDGMENTS. 

1.  Assignment  of  judgment. — The  assignee  of  a  jadgment  succeeds  only  to 
the  rights  of  his  assignor,  and  can  not  claim  protection  against  equi- 
ties which  were  binding  on  his  assignor. — Mayor  <tc.  of  Wetumpka  v. 
Weiumpka  Whaif  Co.,  611. 
[  2.  Conclusiveness  of  judgment. — A  judgment  against  a  municipal  corporation, 
on  a  bond  issued  under  authority  conferred  by  a  special  statute,  is  con- 
clusive on  the  corporation,  as  to  the  validity  of  the  bond,  and  as  to  all 
defenses  which  might  have  been  urged  against  it  at  law  ;  but,  when  the 
owner  of  the  judgment  files  a  bill  in  equity  against  the  corporation,  to 
enforce  a  statutory  trust,  by  which  the  property  and  revenues  of  the 
corporation  were  pledged  and  appropriated  to  the  payment  of  the  bonds 
to  be  issued  under  the  authority  of  the  statute,  the  corpon\tion  is  not 
precluded  by  the  judgment  from  showing  that  the  bond  was  in  fact 
issued  in  violation  of  the  conditions,  limitations,  and  restrictions  im- 
posed by  the  statute.— 76.  611. 

3.  Same. — A  judgment  against  the  mortgagor,  rendered  prior  to  the  execu- 

tion of  the  mortgage,  hinds  the  mortgagee  as  a  privy,  and  is  conclusive 
as  to  all  defenses  which  might  have  been  urged  against  the  claim  on 
which  it  is  founded. — Cook  v.  Parham  &  Blunt,  456. 

4.  Same. — The  judgment  reudered  on  the  trial  of  a  contested  election,  before 

a  court  or  magistrate  clothed  with  statntorj'  jurisdiction  of  such  pro- 
ceeding, is  conclusive  in  a  subsequent  action  of  quo  icarranto,  as  to  the 
right  to  the  office,  in  favor  of  the  party  to  whom  it  is  awarded. — David- 
son V.    Woodruff,  432. 

5.  As  to  the  amendment  of  judgments  on  error,  see  Ahsndment,  3,  4. 

JURISDICTION. 

1.  Jurisdiction  de/i>ied. — Jurisdiction  is  the  power  to  hear  and  determine  a 

cause,  and  it  exists  whenever  an  officer  or  tribunal  is  by  law  clothed 
with  the  capacity  to  act  upon  the  general,  and,  so  to  speak,  the  abstract 
question,  and  to  determine  and  adjudge  whether  the  particular  facts 
presented  call  for  tho  exercise  of  the  abstract  power. —  Woodruff  v. 
Stemiri,  206. 

2.  Mayor's  jurisdiction  under  municipal  ordinance. — When  a  person  is  brought 

before  the  mayor  of  a  municipal  corporation,  charged  with  a  violation 
of  a  by-law  or  ordinance  of  the  corporation,  the  existence  of  a  by-law 
or  ordinance,  established  and  promulgated  by  the  proper  authority 
prior  to  the  commencement  of  the  prosecution,  is  an  essential  element 
of  his  jurisdiction;  but  the  reasonableness  of  the  by-law  or  ordinance, 
while  affecting  its  validity,  is  a  question  for  his  decision,  and  not  a 
question  affecting  his  jurisdiction  in  the  particular  case. — 76.  206. 

3.  As  to  the  criminal  jurisdiction  of  the  Circuit  Court  at  a  special  term,  see 

Bales  V.  The  State,  30. 

4.  As  to  the  jurisdiction  of  the  Probate  Court,  in  the  matter  of  authorizing 
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an  administrator  to  give  a  note  binding  the  decedent's  estate,  see  WU- 
burn  &  Co.  V.  McCalley,  436. 
5.  As  to  the  criminal  jurisdiction  of  a  justice  of  the  pence  in  Jackson 
county,  see  Ex  parte  Brown,  187. 

JURORS  AND  JURY.     See  Cbiminal  Law,  91-108. 

JUSTICE  OF  THE  PEACE. 

1.  Judicial  ads  of  notary  public,  as  justice  of  the  peace. — To  give  validity  to 

the  official  acts  of  a  notary  public  as  a  justice  of  the  peace,  when  he  has 
the  power  of  a  justice  of  the  peace,  it  is  not  necessary,  though  it  would 
be  proper,  that  he  should  add  to  his  signature  the  words  "ex  officio 
justice  of  the  peace,"  or  other  equivalent  words.  The  courts  and  citi- 
zens of  the  State  are  presumed  and  bound  to  know  who  its  commis- 
sioned officers  are,  and  the  extent  of  their  authority. — Coleman  v.  The 
Stale,  93. 

2.  Appeal  from  justice ;  when  barred. — In   a  criminal  .case   tried   before  a 

justice  of  the  peace,  in  a  matter  within  his  jurisdiction,  the  defendant 
has  a  right  of  appeal,  under  the  rules  and  regulations  prescribed  for 
the  trial  of  appeals  from  the  County  Court  (.Code,  §4701);  and  no  time 
being  prescribed  within  which  the  appeal  must  be  taken,  the  right  is 
only  lost  by  the  lapse  of  time  which  would  bar  an  appeal  to  this  court. 
Dean  v.  The  State,  153. 

3.  Certiorari;  when  allowed. — In  this  State,  a  party  has  the  right  by  statute 

to  sue  out  a  certiorari,  to  remove  a  judgment  rendered  against  him  by  a 
justice  of  the  peace,  into  the  Circuit  or  City  Court,  when  the  right  of 
appeal  has  been  lost,  without  fault  on  his  part,  by  lapse  of  time  ;  and 
the  cause  is  tried  de  novo  in  that  court,  without  regard  to  the  regularity 
of  the  proceedings  before  the  justice,  or  the  suflSciency  of  the  petition 
for  the  certiorari.  But  the  statute  applies  only  to  civil  causes,  and  there 
is  no  statute  which  gives  a  certiorari  in  a  criminal  case,  to  remove  a 
judgment  rendered  by  a  justice  of  the  peace. — lb.  153. 

4.  Prosecution  before  justice;  sufficiency  of  complaint  and  warrant. — In  a  crim- 

inal prosecution  before  a  justice  of  the  peace,  technical  accuracy  in  the 
description  of  the  offense,  either  in  the  complaint  or  in  the  warrant,  is 
not  required  :  it  is  sufficient  under  the  statute  (Code,  $§  4647,  4651-2), 
as  it  would  be  without  any  statute,  if  the  offense  is  designated  by  name 
only,  or  described  by  words  from  which  it  may  be  inferred.  — Brown  v. 
The  State,  97. 
6.  Criminal  jurisdiction  of  justice  in  Jackson  county.  — The  General  Assembly, 
in  the  exercise  of  its  constitutional  powers,  having  conferred  upon  jus- 
tices of  the  peace  in  Jackson  county,  and  in  certain  other  counties 
specially  named,  "original  jurisdiction,  concurrent  with  the  Circuit 
Court,  of  all  misdemeanors  committed  in  said  counties  respectively  " 
(Sess.  Acts  1876-7,  p.  197),  this  grant  of  jurisdiction  carries  with  it,  by 
implication,  every  thing  necessary  to  render  it  effectual ;  and  in  the 
exercise  of  this  jurisdiction,  a  justice  of  the  peace  may  render  the  same 
judgment  that  might  be  rendered  by  the  Circuit  Court,  and,  on  convic- 
tion of  the  defendant,  may  impose  the  same  sentence  and  punishment 
that  might  be  imposed  by  either  the  court  or  the  jury. — Ex  parte  Brown, 
187. 

6.  Proof  of  judicial  proceedings  before  justice  of  the  peace, — The  proceedings 

had  before  a  justice  of  the  peace,  in  an  action  of  unlawful  detainer,  or 
forcible  entry  and  detainer,  and  the  judgment  rendered  by  him,  can 
not  be  proved  otherwise  than  by  the  production  of  his  official  papers, 
or  an  examined  and  sworn  copy  thereof,  without  accounting  for  the  ab- 
sence of  the  original,  or  showing  the  impossibility  of  obtaining  a  copy 
theTeof.— Watson  V.  The  State,  19. 

7.  Same;  predicate  for  secondary  evidence. — Proof  of  the  fact  that  the  justice's 

docket  was  in  the  court-house,  six  or  eight  months  before  that  building 
was  destroyed  by  fire,  does  not  justify  the  inference  that  it  remained 


INDEX. 

JUSTICE  OF  THE  TEACE- CotUinued. 

there  and  was  de8troy<«d,  nor  authorize  the  admission  of  secondary  evi- 
dence of  its  contents,  when  it  is  not  shown  that  aoy  inqairy  for  it  ha» 
been  oiade  of  the  justice's  successor,  Krbo  woula  be  its  legal  custo- 
dian.—ib.  19. 

LAECENY.     See  Cbimdjal  Law,  119-124. 

LEGACY  AND  DEVISE. 

1.  When  remainder  is  vested.— XJndeT  a  devise  of  lands  to  a  married  woman 
for  life,  "and  after  her  death  to  her  children  then  liviog,"  the  chil- 
dren take  n  vested  remainder,  as  distinguished  from  one  that  is  con- 
tingent.— Kutnpe  V.  Coons,  448. 

LETTER  OF  CBEDIT.     See  Action,  7. 

LIMITATIONS,  STATUTE  OF. 

1.  To  amended  complaint— Where  the  original  complaint  is  founded  oq  the 

sherifiTs  official  bond,  and  assigns  as  a  breach  the  non-payment  of  a  de- 
cree rendered  against  him  as  administrator  by  virtue  of  bis  office;  and 
an  additional  count  is  filed,  by  leave  of  the  court,  as  an  amendment  to 
the  complaint,  which  counts  on  the  probate  decree  only,  and  makes  no 
reference  to  the  bond;  the  amendment  does  not  present  new  matter,  to 
which  the  statute  of  limitations  can  be  pleaded. — Strinfjer  v.  Wa- 
ters. 361. 

2.  Limitation  of  prosecution ;  when  statute  is  suspended. — When  an  indictment 

is  quashed,  on  account  of  a  defect  in  the  organization  of  the  grand 
jury,  and  another  indictment  is  preferred,  "the  time  which  elapsed  be- 
tween the  finding  of  the  first  and  the  subsequent  indictment  must  be 
deducted  from  the  time  limited  by  law  for  the  prosecution  of  the  of- 
fense" (Code,  §  4820).  The  expressions  used  in  the  case  of  Finley  v. 
•  The  State  (61  Ala.  2l»l),  as  to  the  utter  invalidity  of  an  indictment  found 
by  a  body  of  men  not  legally  organized  as  a  grand  jury,  are  not  to  be 
construed  as  meaning  that  such  an  indictment  would  not  suspend  the 
running  of  the  statute  of  limitations  as  above  provided. —  Weston  v. 
The  IState,  155. 

3.  Limitation  to  hill  impeaching  decree  for  fraud.  -A.  bill  to  impeach  a  decree 

for  fraud,  though  not  within  the  terms  of  the  statute  which  bars  a  bill 
of  review  alter  the  lapse  of  three  years  (Code.  $  3843),  must,  by  anal- 
ogy, be  governed  by  the  same  limitation. — Oordon's  Adm'r  r.  Ross,  364. 

■4.  Suspension  of  statvde  in  case  of  death. — Under  the  present  statute  of  limi- 
tations (Rev.  Code.  §  2918;  Code  of  1876,  §  3244).  without  regard  to 
the  accrual  of  the  cAUse  of  action,  or  the  time  of  granting  administra- 
tion, the  running  of  the  statute  can  not  bo  suspended  for  a  longer  pe- 
riod than  six  months  from  the  death  of  a  testator  or  intestate^— Picfcett 
V.  Hointy,  609. 

6.  When  nvailrMe  on  demurrer. — When  a  bill  in  chancery  shows  on  its  face 
that  the  relief  prayed  for  is  barred  by  the  statute  of  limitations,  the  de- 
fense is  available  by  demurrer. — Bercy  v  Lavrett/i.  374. 

6.  Same;  averment  of  infancy.— An  averment  in  a  bill  in  chancery,  that  the 

complainants'  mother  "was  an  infant  under  the  age  of  twenty-one 
years"  on  a  specified  day,  which  was  twelve  years  before  the  filing  of 
the  bill,  being  construed  most  strongly  against  the  pleader,  is  not  equiv- 
alent to  an  averment  that  she  was  an  infant  at  a  later  day;  and  being 
thus  construed,  the  bill  shows  on  its  face  that  the  a.sserted  claim  is 
barred  by  the  statute  of  limitations  of  ten  yenrs.—Jb.  374. 

7.  Erception  ichen  judgment  w  arrested  or  reversed;  diamitsnl  of  bUl  tcithout 

prejudice. — When  the  chancellor  dismisses  a  bill  generally,  and  his  de- 
cree is  so  modified  by  this  court,  on  appeal,  as  to  order  the  dismissal 
Mdthout  prejudice  to  the  right  of  one  of  the  complainants  to  sue  again; 
a  bill  filed  by  the  heirs  of  said  complainant,  within  twelve  months  after 
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such  dismissal,  is  not  within  the  statute  (Code,  §  3235)  which  allows  a 
new  action  to  be  commenced  within  one  year  after  the  arrest  or  reversal 
of  a  judgment  for  the  plaintiff,  although  the  period  prescribed  as  a  bar 
has  been  completed  since  the  commencement  of  the  first  action. — 
lb.  374. 

MANDAMUS.     See  Attachment,  8. 

MECHANICS'  LIEN. 

1.  Statutory  lien  of  contractors,  mechanics,  and  material-men. — The  lien  given 

by  statute  to  contractors,  mechanics,  and  material-men,  for  labor  done 
and  materials  furnished  in  the  construction  of  buildings,  &c.  (Code, 
§§  3440-44),  attaches  from  the  commencement  of  the  building,  but  is 
inchoate  until  the  claim  is  filed  in  the  oflSce  of  the  judge  of  probate; 
and  if  the  claim  is  not  so  filed  within  the  time  prescribed  by  the  stat- 
ute, the  lien  is  lost. —  Welch  v.  Porter  &  Co.,  225. 

2.  Same. — When  a  contractor  undertakes  to  do  the  work  on  a  building,  or 

to  furnish  the  materials  and  do  the  work,  he  acquires  a  lien  under  the 
statute,  to  the  extent  of  his  contract,  from  the  commencement  of  the 
work;  and  when  one  person  contracts  to  do  the  work,  and  another  con- 
tracts to  furnish  the  materials,  the  lien  of  each  attaches  when  he  be- 
gins the  performance  of  his  contract.  •  But,  when  a  contractor  under- 
takes only  to  do  the  work,  and  the  materials  are  to  be  furnished  by 
the  owner  of  the  property,  and  after  the  commencement  of  the  work 
materials  are  furnished  by  a  third  person,  under  a  separate  and  inde- 
pendent contract  with  the  owner,  the  lien  of  the  material-man  does 
not  relate  back  to  the  commencement  of  the  building,  so  as  to  override 
the  lien  of  a  mortgage  or  other  intervening  incumbrance. — lb.  225. 

3.  Statutory  lien  of  material-man. — Under  the  statute  giving  a  lien  to  me- 

chanics, employees,  and  material-men  (Code,  §§  3440-3461),  a  lumber, 
merchant  furnishing  materials  for  any  building,  erection,  or  improve- 
ment on  land,  has  a  lien  on  such  building,  &c.,  and  on  the  larfd  on 
which  it  is  situated,  whether  such  materials  are  furnished  to  the  me- 
chanic who  has  contracted  to  do  the  work,  or  directly  to  the  owner  or 
proprietor  under  a  contract  made  with  him  personally. — Geiger  <&  Go^ 
V.  Hussey,  338. 

MOETGAGE. 

1.  Parol  mortgage. — As  between  the  parties,  a  valid  mortgage  of  a  chattel 

may  be  created  by  parol,  and  no  particular  form  of  words  is  necessary: 
a  verbal  agreement  between  the  seller  and  the  purchaser  of  a  mule, 
that  the  former  sliall  have  a  mortgage  on  the  mule,  if  the  note  for  the 
purchase-money  is  not  paid  at  maturity,  is  a  valid  parol  mortgage. — 
Glover  v.  McGilvray,  508. 

2.  Mortgage  of  wijes  lands. — A  mortgage  by-husband  and  wife,  of  lands  be- 

longing to  the  wife's  statutory  separate  estate,  whether  given  to  secure 
her  own  debt,  or  the  debt  of  her  husband  or  any  other  person,  is  an 
absolute  nullity,  and  no  rights  can  be  acquired  under  it.  —  Thames  & 
Co.  V.  Eemberfs  Adm'r,  562. 

3.  Same. — The  statutes  creating   the  wife's  statutory    separate  estate  have 

clearly  defined  the  debts  to  which  it  may  be  subjected,  and  the  rem- 
edy by  which  the  liability  for  those  debts  may  be  enforced  (Code, 
$§  2711-12);  consequently,  a  mortgage  given  by  husband  and  wife,  to 
secure  the  payment  of  such  a  debt,  can  not  be  enforced  in  equity 
against  her  separate  property  thereby  conveyed.  — (?i76er<  v.  Dupree's 
Adm'r,  331. 

4.  Parol  evidence;  when  admissible  to   show  meaning  of  words  in  mortgage, 

or  identify  things  conveyed. — When  a  mortgage  conveys  "  the  following- 
described  real  estate,  with  the  buildings  thereon  known  as  the  drug 
store,  and  all  the  fixtures  and  furniture  thereto  pertaining,  or  in  any 
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vise  beloDgiug;"  and  it  is  Bbown  to  have  been  given,  on  tbe  dissolution 
of  a  partnership  between  tbe  mortgagor  and  mortgagee  in  carrying  on 
a  drug-store,  to  secare  the  payment  of  the  agreed  price  for  the  mort- 
gagee's interest  in  the  property  and  business;  the  word  furniture  being 
interlined  before  signature,  on  objection  by  the  mortgagee  to  the  use  of 
the  wotA  fixtures  alone;  although  oral  evidence  is  not  admissible  to  show 
what  the  parties  agreed  should  be  included  in  the  word  furniture,  it 
should  be  received  to  identify  the  articles  which  did  in  fact  constitute 
the  furniture  of  the  building,  and  were  used  by  the  parties  in  carrying 
on  their  said  business  therein.—  Fbre  v.  Hibbard,  4J0. 
6.  When  equity  will  enjoin  sale  under  povoer  in  mortgage.—  A  court  of  equity 
will  enjoin  the  execution  of  a  power  of  snle  in  a  mortgage,  at  the  in- 
stance of  a  purchaser  of  the  property,  who  bought  subject  to  the  mort- 
gage, when  it  clearly  appears  that  the  power  is  perverted  from  its  legiti- 
mate purpose,  to  oppress  tbe  purchaser,  or  to  aid  others  in  obtaining 
an  uncoubcionable  advantage  over  him  ;  as  where  the  mortgagee  col- 
ludes with  third  persons,  who  are  attempting  to  subject  the  lands  to  an 
alleged  outstanding  vendor's  lien,  to  prevent  the  purchaser  Irom  suc- 
cessfully defending  that  suit,  the  litigation  casting  a  cloud  on  his  title, 
and  preventing  him  from  raising  money  on  the  property  to  i)ay  off  the 
mortgage  debt,  and  thereby  force  him  into  a  settlement  or  compromise 
of  the  asserted  vendor's  lien, — the  sale  will  be  enjoined  until  the 
termination  of  the  vendor's  suit — Struve  v.  Childs,  473. 

6.  Presumption  of  satisfaction  of  mortgage. — A  mortgage  will  not  be  presumed  ' 

to  be  satisfied,  merely  from  the  lapse  of  twenty  years  before  filing  a  bill 
to  foreclose  it,  when  partial  payments  were  made  on  the  debt,  before 
the  lapse  of  twenty  years.  — Owfc  r.  Parham  <fc  Blunt,  456. 

7.  Rents  and  profits;  when  not  charged  against  mortgagor's  icidow. — When  the 

mortgagor  dies  in  possession  of  the  mortgaged  premises,  his  widow  is 
entitled  to  remain  in  possession,  taking  the  rents  and  profits,  until  her 
dower  is  assigned,  or  until  the  mortgage  is  foreclosed  ;  and  she  will  not 
*  be  charged  with  rents  and  profits,  as  a  mortgagee  in  possession,  at  the 
suit  of  another  mortgagee,  because  she  took  an  assignment  of  the  mort- 
gage after  her  husband's  death.— /5.  456. 

8.  Assignment  of  debt  and  mortgage  by  heirs  {or  devisees)  of  mortgagee. — A  con- 

veyance of  the  mortgaged  premises,  by  the  heirs  (or  devisees)  of  the 
deceased  mortgagee,  to  the  wife  of  the  mortgagor,  operates  in  equity  as 
an  assignment  of  the  secured  debt  ;  and  their  assignment  of  the  secured 
debt  to  her,  whether  they  have  the  legal  title  or  not,  passes  an  equity 
against  all  the  world,  except  creditors  whose  rights  are  aflfected  :  a 
stranger  can  not  be  heard  to  question  the  validity  and  efifect  of  such  as- 
signment— lb.  456 

9.  When  mortgagee  is  purchaser  for  valuable  con-nideration.  —  When  a  mortgage 

is  taken  merely  as  security  for  a  pre-existing  debt,  without  an  extension 
of  the  day  of  payment,  or  any  new  consideration,  the  mortgagee  is  not 
regarded  as  a  purchaser  for  valuable  consideration,  nor  entitled  to  pro- 
tection against  prior  equities  of  which  he  had  no  notice  ;  secus,  when 
the  consideration  is  a  debt  contemporaneously  contnicted,  or  the 
extension  of  a  pre-existing  debt — Thurnmn  v.  Stoddard  <fc  Co.  336  ;  Cook 
V.  Parham  db  Blunt,  456  ;  Thames  dt  Go.  v.  Rembert's  Adm'r,  562. 

10,  How  affected  by  discharge  of  debt. — A  mortgage  is  but  an  incident  of  the 

debt  which  it  was  given  to  secure,  and  is  extinguished  when  tbe  debt  is 
paid  or  discharged  ;  but,  where  a  principal  and  his  surety  join  in  a 
mortgage  of  lauds,  which  the  surety  has  sold  to  his  principal,  executing 
to  him  a  bond  tor  titles  on  payment  of  the  purchase  money,  and  tbe 
debt  is  discharged,  as  to  the  surety,  by  the  Inches  or  conduct  of  tho 
creditor,  although  the  mortgage  is  extinguished  as  to  the  surety,  it  re- 
mains a  valid  security  on  the  principal's  equitable  interest  in  the  lands. 
White's  Adm'r  v.  lAfe  A-tsociation,  419. 

11.  As  to  what  is  a  sutlicient  description  of  the  mortgaged  lands,  in  a  bill  to 

foreclose,  see  Hurl  v-  &ount,  327  ;  Hurt  v.  Freeman,  335.  (Chanckbt, 
24,  25.) 
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NEGLIGENCE.     See  Railboads,  2. 

OVERRULED  CASES ;  Cases  Doubted,  Explained,  &c. 

1.  Brinyea  v.  Ihe  State,  5  Ala.  241,  declared  inconsistent  and  self-repugnant 

on  the  question  of  the  burden  of  proof,  when  insanity  is  set  up  as  a 
defense  in  a  criminal  case,  in  Boswell  v.  The  Slate,  307. 

2.  Burton  v.  Smith,  49  Ala.  293,  as  to  the  recovery  of  attorney's  fees  as  dam- 

ages in  an  action  on  an  attachment  bond,  overruled  by  Copeland  & 
Brantley  v.  tunningham,  394. 

3.  Finley  v.   Ihe  State,  61   Ala.  201,  as  to  the  invalidity  of  an  indictment 

found  by  a  grand  jury  illegally  organized,  explained  and  limited  by 
(Jross  V.  The  State,  40  ;   Weston  v.  The  State,  155. 

4.  Marler  v.  The  State,  2  Ala.  43,  as  to  the  burden  of  proof  on  the  questioa 

of  insanitj'  in  a  criminal  case,  declared  inconsistent  and  self-repugnant, 
in  Boswell  V.  The  State,  307. 

5.  McClellan  v.  Lipscomb,  as  to  the  lien  of  an  attachment  on  lands,  and  the 

remedy  to  enforce  it,  explained  in  Phillips  v.  Ash' a  Heirs,  414. 

6.  Smoot  V.  Hart,  33  Ala.  69,  as   to  garnishment  of  debt  due  to  municipal 

corporation,  overruled  by  Underhill  v   Calhoun,  216. 

PARTNERSHIP. 

1.  Partnership  debts;  lidbiliiy  of  partners  personally. — Partnership  debts  are 

also  the  debts  of  each  partner  personally  ;  and  when  they  are  evidenced 
by  promise  in  writing  (Code,  §  2905),  an  action  on  them  may  be  main- 
tained against  the  partners  either  jointly  or  severally. — Haralson  v. 
CampbeU,  278. 

2.  Action  against  partnership,  or  partners  individually ;  form  of  judgment  and 

execution. ^'VJ hen  an  action  is  brought  against  a  partnership  in  its  firm 
name,  not  naming  the  individual  partners  who  compose  it,  and  judg- 
ment is  rendered  against  it,  an  execution  tlitsreon  can  only  be  levied  on 
the  partnership  property  (Code,  §  2904)  ;  but,  when  the  action  is  against 
the  partners  individually,  though  they  are  described  as  partners  com- 
posing the  firm,  execution  is  properly  issued  against  them  individually, 
lb.  278. 

3.  Partnership  inter  sese;  when  created. — When  the  rights  of  third  persons, 

who  have  dealt  with  parties  associated  in  business,  are  concerned,  a 
partnership  may  arise  by  mere  operation  of  law,  being  implied  from  a 
community  of  profit  and  loss,  even  in  opposition  to  the  expressed  in- 
tention of  the  parties  themselves ;  but,  as  between  the  parties  them- 
selves, the  question  whether  a  partnership  exists  is  one  of  intention ; 
and  when  their  agreement  has  been  reduced  to  writing,  the  intention 
must  be  collected  from  the  words  ot  the  instrument,  construed  in  the 
light  of  the  circumstances  surrounding  the  parties  when  they  entered 
into  it,  the  occasion  which  gave  rise  to  it,  and  the  objects  to  be  accom- 
.plished  by  it.— Couch  v.  Woodruff,  466. 
■L  Same. — A  written  agreement,  signed  by  C,  H.,  and  E.,  which  recites  that 
C.  "is  desirous  of  enlarging  and  extending  his  present  commission 
business,  and  desires  to  engage  the  services  of  H.  and  E,"  and  that  the 
parties  "therefore  enter  into  the  following  agreement  ;"  and  which  then 
provides —1st,  "  that  C.  is  to  invest  a  capital  of  $10,000  in  the  business," 
which  is  to  be  conducted  at  Selma,  in  the  name  of  C.  &  Co.,  "  and  is  to 
be  allowed  eight  per  cent,  interest  on  all  funds  he  invests  in  said  busi- 
ness ;''  2d,  that  be  "is  to  employ  the  services  of  E.,  at  a  salary  of  $1,500 
per  annum,  and  all  other  help  needed  in  said  business  ;  3d,  that  "for 
the  influence  and  business  qualifications  of  H.,  said  C.  agrees  to  give 
him  the  half  of  the  net  profits  of  said  business,  after  all  expenses  are 
paid  ;"  4th,  that  C.  is  not  to  draw  out  any  part  of  the  $10,000  invested 
by  him  in  the  business,  until  the  day  specified  for  its  termination,  "at 
which  time  he  is  to  pay  said  H.  his  half  of  the  net  profits  of  said  busi- 
ness. If  any  ;"  5th,  that  each  of  the  three  parties  agrees  to  give  his  whole 
time  and  attention  to  the  business,  H.  further  agreeing  to  pay  half  of 
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all  tbe  losses  the  business  may  sastain,  if  any, — creates  a  partnership 
between  C.  and  H.,  as  between  themKelvea. — lb.  466. 

5.  suiting  account  on  settiement  of  partnership.  —  When  the  articles  of  partner- 

ship bind  each  partner  to  devote  his  whole  time  and  attention  to  the 
common  business,  and,  on  settlement  of  the  partnership  accounts  in 
equity,  one  of  the  partners  is  charged  with  a  sum  of  money  which  he 
agreed  to  pay  for  tho  privilege  of  undertaking  an  agency  for  a  third 
person  outside  of  the  partnership  business^  the  amount  so  charged 
should  be  credited  to  the  partnership,  and  not  to  the  other  partner  in- 
dividually.—/6.  466. 

6.  Stock  in  private  corporation,  held  by  partnership. — On  the  dissolution  of  a 

partnership  owning  stock  in  an  incorporated  savings-bank,  the  retiring 
partner  selling  out  his  interest  to  the  others,  and  the  latter  assuming  all 
the  debts  of  tbe  partnership,  and  continuing  the  business  under  a  new 
name  ;  the  new  hrm,  as  the  successor  of  the  old,  becomes  the  equitable 
owner  of  tbe  stock  ;  and  the  bank's  lien  on  the  stock  covers  the  liabili- 
ties of  the  new  hrm,  in  its  subsequent  transactions  with  the  bank,  and 
must  prevail  over  the  claim  of  an  equitable  assignee  of  the  retiring 
partner.— i6.  466. 

PAETY-WALL. 

1.  Chniribution  behceen  adjacent  proprietors. — When  a  party-wall  separating  the 

baildings  of  adjacent  proprietors,  and  erected  by  them  at  their  joint  ex- 
pense, IS  destroyed  by  hre,  there  is  no  implied  agreement  between 
them,  nor  is  there  any  legal  obligation,  to  rebuild  another  wall  in  like 
manner  on  the  same  foundation  ;  and  if  one  rebuilds  on  the  same 
foundation,  he  can  not  compel  a  purchaser  from  the  other  proprietor  to 
contribute  to  the  cost  of  the  wall,  or  to  make  compensation  for  using  it 
in  the  subsequent  erection  of  a  building  on  the  other  lot — Antomarchi 
V.  Russell,  :}.56. 

2.  Same;    custom,  or  usage. — "The   custom    and    practice   of    lot-owners 

in  the  city  of  Mobile,"  as  to  contribution  or  compensation  between  the 
owners  of  adjacent  lots  for  the  cost  of  a  party-wall  between  them,  can 
not  be  received  to  affect  their  legal  rights;  and  if  such  custom  or  usage 
were  valid,  it  is  not  sufficiently  pleaded  by  an  averment  that  it  has 
been  "constantly  and  uniformly  recognized  and  abided  by  in  said  city 
in  similar  cases." — lb.  356. 

PAYMENT.     See  Exbcxttobs  and  Admhostbatobs,  1-8. 

PLEADING  AND  PRACTICE  AT  LAW. 

1.  Party;  who  may  sue  on  replevin  bond. — When  a  replevin  bond  is  made 

payable  to  the  officer  by  whom  the  writ  is  levied,  instead  of  the  plaintiff 
in  attachment  (Code,  §  32ti9),  the  plaintiff  can  not  maintain  an  action 
on  It  in  his  own  n&vae.—A'ineio  v.  LexUh,  345. 

2.  Demurrer  to  part  of  breach.— In  an  action  on  a  penal  bond,   assigning 

breaches,  and  specifying  the  damages  which  the  plaintiff  claims  by  rea- 
son of  the  breach,  a  demurrer  "  to  that  portion  of  the  complaint  which 
claims  damages"  which  are  not  renoverabla,  is  well  taken  — Copeland  «fc 
Brantley  v.  Cunningham,  394. 

3.  Plea  of  composition  uMh  creditors,  by  bankrupt. — When  a  composition  with 

his  creditors  is  pleaded  by  the  bankrupt,  in  bar  of  a  subsequent  action 
by  a  creditor,  the  plea  must  aver  that  the  plaintiff's  name,  &o.,  were  in- 
cluded in  the  defendant's  statement. — Shidman,  Ooetier  db  Weil  v. 
Graves,  402. 

4.  Plea  m  abatement,  for  insufficient  averment  of  name  of  third  person.— It  is 

not  good  matter  for  a  plea  in  abatement,  that,  in  stating  the  name  of  a 
third  person  in  an  indictment,  the  initial  letter  of  his  Christian  name 
is  used,  instead  of  the  name  itaelf.— Haley  r.  The  State,  8:1. 

5.  Misnomer;  pUa  in  abatement  as  to.— The  defendant  being  indicted  by  the 
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name  of  "Zack.  alias  Zacharlah,''  and  pleading  in  abatement  that  his 
true  name  was  Zacary ;  and  the  evidence  showing  that,  while  his  true 
name  was  Zacary,  he  was  generally  known  and  called  by  the  name  of 
Zack,  which  some  of  the  witnesses  supposed  was  an  abbreviation  of  his 
true  name;  held,  that  the  court  did  not  err  in  instructing  the  jury,  "if 
they  believed  from  the  evidence  that  he  was  generally  and  as  well 
known  by  the  name  of  Zack  as  any  other,"  they  must  find  the  issue 
against  the  defendant;  nor  in  refusing  to  charge,  at  the  instance  of  the 
defendant,  "that  if  he  was  called  and  known  by  the  name  of  Zack,  as 
an  abbreviation,  or  initial  of  his  proper  name,  and  that  his  proper 
name  was  Zacary,  and  not  Zachariah,  or  Zack,"  thsy  must  find  the  issue 
for  the  defendant. — lb.  83. 
6.  Same ;.  waiver  of. — A  plea  in  abatement,  regularly  filed,  on  account  of  a 
misnomer,  is  waived  by  the  subsequent  interposition  of  a  demurrer,  or 
other  pleading,  which,  in  effect,  admits  that  the  defendant  is  the  person 
charged;  and  when  so  waived,  this  court  will  not  inquire  into  the  cor- 
rectness of  the  rulings  of  the  court  below  on  the  plea,  since  they  could 
be,  at  most,  only  error  without  injury.  — Haley  v.  The  State,  89. 

PROHIBITION. 

1.  When  prohibition  lies. — A  writ  of  prohibition  lies,  not  for  the  correction 

of  errors  in  the  exercise  of  a  rightful  jurisdiction  by  a  court,  but  to 
prevent  usurpation,  or  the  exercise  of  powers  beyond  and  outside  of  it» 
lawful  jurisdiction  ;  and  it  is  only  awarded  wheu  there  is  no  other  ap- 
propriate and  adequate  remedy. — JEx  parte  Mobile  &  Ohio  Bailroad  Co.; 
349. 

2.  Same.  —When   the  removal  of  a  cause  into  the  Federal  court  is  sought, 

and  is  improperly  refused  by  the  State  court  in  which  the  cause  is  pend- 
ing, the  party  has  an  adequate  remedy  under  the  act  of  Congress  of 
March  3,  1875,  and  is  not  entitled  to  a  writ  of  prohibition,  or  other  ex- 
traordinary writ  from  this  court.— i&.  349. 

3.  When  writ  lies  to  chancellor: — The  times  and  places  of  holding  the  sev- 

eral Chancery  Courts,  and  the  duration  of  the  terms  of  the  court,  being 
prescribed  by  law.  the  chancellor  can  not  hold  court  at  any  other  time 
or  place,  nor  exercise  any  judicial  functions  in  vacation,  except  as  spe- 
cially authorized  by  statute,  or  by  the  rules  of  practice  prescribed  by 
this  court  under  the  power  vested  in  it  by  law  ;  and  any  improper  exer- 
cise, or  attempted  exercise  by  him,  of  such  judicial  functions  in  vaca- 
tion, would  be  controlled  by  prohibition  issued  from  this  court. — ISx 
parte  Branch  &  Co.,  383. 

RAILROADS. 

1.  Liability  as  common  carrier,  for  loss  of  goods. — As  to  the  liability  of  a  com- 

mon carrier  who  receives  goods  consigned  to  a  point  beyond  the  termi- 
nus of  his  own  line  or  route,  and  does  not  by  express  agreement  limit 
his  liability  to  losses  or  injuries  over  his  own  line,  there  is  a  conflict  of 
judicial  decisions  ;  but  this  court  adopts  the  rule  laid  down  in  the  lead- 
ing English  case,  Muschamjy  v.  L.  d:  F.  Railway  Co.  (8  Mees.  &  W.  421), 
and  holds  the  carrier  liable  for  the  non-delivery  of  the  goods  at  the 
designated  place. — M.  &  0.  Railroad  Co.  v.  Oopeland,  219. 

2.  Liability  for  negligence.  -To  render  a  railroad  company  liable  for  damages, 

on  account  of  personal  injuries  caused  by  its  failure  and  neglect  to  keep 
in  repair  a  bridge  across  a  public  highway,  it  is  not  necessary  to  show 
that  the  company  had  knowledge  of  the  defect  in  the  bridge  :  it  is  its 
duty  to  exercise  watchful  diligence  in  keeping  the  bridge  in  repair,  and 
it  is  chargeable  with  knowledne  of  every  defect  which  such  diligence 
would  have  discovered.  —S.  &  N.  Ala.  Railroad  Co.  v.  McLendon,  266. 

3.  Exemplary  damages. ^-In  an  action  against  a  railroad  company,  to  recover 

damages  for  personal  injuries  caused  by  the  failure  and  neglect  to  keep 
in  proper  repair  a  bridge  over  a  public  highway,    the   plaintiff  may 
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recover  exemplary  or  panitive  damages,  if  the  negligence  was  gross ; 
and  the  degree  of  negligence  is  a  qaestion  for  the  determination  of  the 
jury,  oijider  proper  instructions  from  the  court. — lb.  266. 

REMOVAL  OF  CAUSES. 

1.  Bemoval  of  cause  into  Federal  court  —When  application  is  made  for  the 
removal  of  a  cause  from  a  State  court  into  a  Federal  court,  under  the 
acts  of  Congress  regulating  the  removal  of  causes,  the  jurisdiction  of 
the  former  court  does  not  cease  on  the  filing  of  a  petition  and  bond  in 
proper  form  :  the  court  must  examine  the  petition,  in  connection  with 
the  cause  to  which  it  relates,  and  determine  for  itself  whether  a  suffi- 
cient c^use  of  removal  is  shown  ;  and  until  it  determines  that  sufficient 
cause  is  shown,  its  jurisdiction  over  the  cause  is  not  terminated. — Ex 
parte  Mobile  &  Ohio  Railroad  Co.,  349. 

2i  Same;  remedy  when  refused. — When  the  removal  of  a  cause  into  the  Fed- 
eral court  is  sought,  and  is  improperly  refused  by  the  State  court  in 
which  the  cause  is  pending,  the  party  has  an  adequate  remedy  under 
the  act  of  Congress  of  March  3,  ld75,  and  is  not  entitled  to  a  writ  of 
prohibition,  or  other  extraordinary  writ  from  this  court. — lb.  349. 

EETAINEB.    See  Executobs  and  Admhostsatobs. 

SCIRE  FACIAS.     See  Gbimimal  Law,  15-20. 

SHERIFF.    See  Cbiminai<  Law,  13,  14 ;  EzEounoM. 

SLANDER.     See  Cbihikai.  Law»  36-40. 

SUPERSEDEAS.     See  Bonds,  6,  7. 

SURETIES. 

1.  Contract  of  suretyship;  good  faith  regwired.— The  contract  of  a  surety  im- 

ports entire  good  faith  between  him  and  the  creditor,  which  must  be 
kept  inviolate  in  all  subsequent  dealings  between  the  creditor  and  the 
principal  debtor ;  but  the  term  is  relative,  and  in  determining  whether 
it  has  been  exercised  the  particular  facts  of  each  case  must  be  consid- 
ered.—  White's  Adm'r  v.  Life  Asaociation,  419. 

2.  What  will  discharge  surety. — As  a  general  rule,  if  the  creditor  dees  any 

act  injurious  to  the  surety,  or  inconsistent  with  his  rights,  or  omits, 
when  required  by  the  surety,  to  do  any  act  which  duty  enjoins  on  him, 
and  the  surety  is  thereby  injured  ;  in  all  such  cases,  the  surety  is  dis- 
charged.— lb.  419. 

3.  tSarne, — Any  alteration  in  the  terms  of  the  contract,  without  the  assent  of 

the  surety,  such  as  an  extension  of  the  day  of  payment,  though  but  for 
a  single  day,  discharges  the  surety.  But  gratuitous  indulgbnce  on  the 
part  of  the  creditor,  or  mere  passiveness  or  delay  in  enforcing  his  legal 
rights  against  the  principal,  when  the  duty  of  active  diligence  is  not 
devolved  on  him  by  the  demand  of  the  surety,  does  not  affect  the  liabil- 
ity of  the  latter.— 76.  419. 

4.  Same. — The  surety  is  entitled  to  the  benefit  of  all  securities  which  the 

creditor  may  hold  or  acquire  against  the  principal  for  the  payment  of 
the  debt,  and  the  creditor  is  bound  to  exercise  reasonable  diligence  in 
the  preservation  and  prosecution  of  such  securities  ;  and  if  they  are 
lost  by  his  negligence,  the  surety  is,  to  that  extent,  discharged. 
lb.  419. 
B.  Same. — If  the  principal  tenders  payment  of  the  debt  in  full,  after  its  ma- 
turity, and  the  creditor  declines  to  accept  it,  the  surety  is  thereby  dis- 
charged, though  he  may  not  have  been  injured  ;  but  the  non-acceptance 
of  an  offer  of  payment  by  the  principal,  hot  amounting  to  a  formal  ton- 
(45) 
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der,  is  mere  gratuitous  indulgence,  and  does  not  affect  the  liability  o^ 
the  surety,  unless  he  was  thereby  injured  or  prejudiced, — as  where  the 
principal  was  insolvent  at  the  time  of  the  offer. — lb.  419. 

6.  Same. — If  the  creditor  has  in  his  hands  moneys  of  the  principal  which 

he  may  rightfully  retain,  and  voluntarily  surrenders  them  to  the  princi- 
pal, whom  he  knows  to  be  insolvent,  he  is  guilty  of  bad  faith  to  the 
surety,  and  the  latter  is  discharged  to  the  extent  of  such  moneys. 
lb.  419. 

7.  Same. — Where  a  life-insurance  company,  holding  the  note  of  a  deceased 

policy-holder,  for  money  loaned,  and  knowing  that  his  estate  was  insol- 
vent, paid  the  money  due  on  the  policy  to  his  personal  representative, 
to  whom  it  was  payable  by  the  terms  of  the  policy,  although  the  latter 
offered  to  deduct  the  amount  due  on  the  note,  or  to  receive  the  note  in 
part  payment  ;  held,  that  the  surety  on  the  note  was  thereby  discharged. 
lb.  419. 

TAXATION,  AND  TAXES. 

1.  Municipal  ordinance,  as  to  title  and  rights  of  purchaser  at  tax-sale. — An  or- 

dinance of  a  municipal  corporation,  which  makes  it  the  duty  of  the  tax 
collector  to  put  the  purchaser  in  possession  of  lands  sold  for  taxes,  and 
authorizes  the  mayor,  "if  necessary,"  to  direct  the  police  to  put  him  in 
possession  ;  and  which  also  declares  that  the  certificate  given  to  the 
purchaser  "shall  be  evidence  of  a  right  to  possess  the  premises  therein 
specified,  and  to  retain  them  until  redeemed  as  provided  by  the  charter, 
and,  if  the  property  is  not  redeemed  ivithin  the  time  prescribed  by  the 
charter,  shall  operate  as  a  deed  of  conveyance," — is  violative  of  the  con- 
stitutional provision,  contained  in  the  7th  section  of  the  Ist  article, 
which  declares  that  no  person  shall  be  deprived  of  his  property  "but 
by  due  process  of  law."—  Calhoun  v.  Fletcher,  574. 

2.  Garnishment  of  debt  due  for  taxes. — On  grounds  of  public  policy,  a  judg- 

ment creditor  of  a  municipal  corporation  can  not,  by  process  of  garnish- 
ment, reach  and  subject  funds  accruing  to  it  by  taxation,  either  while 
in  the  course  of  collection  by  suit,  or  alter  they  have  been  paid  into  its 
treasury.  (Overruling  Smaot  v.  Hart,  33  Ala.  Qd.)—U'nderhUl  v.  Cal- 
houn, 216. 

TAX-COLLECTOR.    See  Bonds,  8. 

TRESPASS. 

1.  When  heir  may  maintain  action  for  trespass  on  lands.  —The  heir  may 

maintain  an  action  at  law  for  a  trespass  on  lands  descended  to  him,  al- 
though the  administrator  had,  prior  to  the  commission  of  the  trespass, 
obtained  an  order  to  sell  them  for  the  payment  of  debts,  but  had  never 
sold  them  under  the  order,  nor  otherwise  exercised  any  of  his  statutory 
powers  over  them,  and  had  resigned  his  administration  before  the  com- 
mencement of  the  action.— Calhoun  v.  Fletcher,  574. 

2.  Plea  of  not  guilty,'  what  evidence  admissible  under. — On  the  former  appeal 

in  this  case  (51  Ala.  504),  it  was  rightly  ruled,  that  in  an  action  of  tres- 
pass de  bonis  asportaiis,  under  the  plea  of  not  guilty,  the  defendant  can 
not  be  allowed  to  prove,  in  mitigation  of  damages,  or  for  any  other  pur- 
pose, that  the  act  complained  of  was  done  under  legal  process. 
Womack  v.  Bird,  500. 

3.  Justification  under  legal  process  j  what  constitutes. — When  the  defendant, 

in  such  action,  pleads  justification  under  mesne  process  (as  the  levy  of 
an  attachment),  after  the  return  day  of  the  writ,  he  inust  aver  and  show 
the  due  return  of  the  process,  or  a  sufficient  excuse  for  the  failure  to 
return  it.— lb.  500. 

4.  Sime;  what  will  excuse  the  failure  to  return  process. — A  compromise  of  the 

attachment  suit  between  the  parties  thereto,  made  after  the  levy,  by 
which  a  portion  of  the  property  seized  was  delivered  to  the  plaintiff 
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therein,  and  the  residue  restored  to  the  defendant,  or  left  for  him  where 
it  then  was,  nothing  being  said  as  to  the  disposition  of  the  suit,  is  not 
a  KoiBcinDt  excuse  for  the  failure  to  return  the  attachment. — lb.  500. 
5.  Compromise  of  attachment  suit ;  how  axxtHaUe  in  defense  of  trespass  for  levy. 
Such  compromise  of  the  attachment  suit,  and  its  performance,  are  not 
a  bar  to  the  action  of  trespass  on  account  of  the  levy  ;  though  the  par- 
tial restitution  of  the  property,  under  the  compromise,  is  good  matter 
in  mitigation  of  damages,  under  the  plea  of  not  guilty. — lb.  500. 

TROVER. 

1.  When  trover  lies. — To  maintain  the  »ctiou  of  trover,  the  plaintiff  must 

have  the  legal  title,  general  or  special,  to  the  chattel  sued  for,  and  the 
right  to  its  immediate  possession.  A  partial  or  equitable  interest,  a 
lien  not  created  by  a  conveyance  of  the  legal  title,  or  by  delivery  of 
possession,  or  a  right  to  a  part  of  an  unsevered  bulk,  will  not  support 
the  action.  —  Tttcfcer  v.  Henderson's  Adm'r,  280. 

2.  Same. — The  act   "to  regulate  property  exempt  from  sale  for  the  pay- 

ment of  debts,"  approved  April  23,  1873  (Sess.  Acts  1872-3,  p.  64), 
exempted  from  liability  for  the  debts  of  the  deceased  husband,  in  favor 
of  his  surviving  widow,  "personal  property  to  the  value  of  one  thous- 
and dollars  "  belonging  to  his  estate  ;  and  this  right  accrued  to  the 
widow  on  the  death  of  the  husband,  although  she  only  survived  him  a 
few  days.  But  the  statute  did  not  vest  in  her  the  title  to  any  specific 
property,  as  so  exempt :  until  a  selection  was  made  by  her,  the  personal 
representative,  or  commissioners  appointed  by  the  judge  of  probate, 
she  had  no  title  to  any  specific  property,  for  which  she  could  maintain 
trover  against  the  husband's  administrator;  nor  could  her  personal  rep- 
resentative maintain  such  action.— 76.  280. 

3.  When  trover  lies  for  conversion  of  liond. — The  owner  of  a  non-negotiable 

bond  may  maintain  an  action  for  its  conversion  against  a  person  who 
obtained  it  through  an  unauthorized  transfer  by  his  agent  or  bailee, 
and  who  refuses  to  deliver  it  on  demand. — Blackman  v.  Lehman,  Durr  <t 
Co.,  548. 

TRUSTS  AND  TRUSTEES. 

1.  Continuance  of  trustee's  title. — Undfer  a  deed  executed  in  1846,  by  which 
the  grantor,  declaring  his  desire  to  make  "a  sure  and  permanent  pro- 
vision "  for  his  wife,  conveys  lands  and  slaves  to  a  trustee,  "his  heirs 
and  assigns,"  in  trust  for  the  sole  use  and  benefit  of  the  wife  during 
the  term  of  her  natural  life ;  and,  at  the  termination  of  said  estate, 
"then  the  said  lands  and  premises,  and  the  said  slaves  and  their  future 
increase,  to  be  held  in  trust  by  the  said  L.''  [trustee]  "for  the  sole  use 
and  benefit  of"  her  children  by  the  grantor  ;  the  estate  of  the  trustee 
terminates  on  the  death  of  the  wife,  and  the  legal  title  then  passes  to 
the  children  who  are  remainder-men  ;  and  on  the  subsequent  marriage 
of  one  of  the  daughters,  her  interest  in  the  property  is  held  by  her  as  a 
part  of  her  statutory  separate  estate. — Bercy  v.  Lavretia,  374. 

VENDOR  AND  PURCHASER. 

1.  JRt^U  o^  stoppage  in  transitu. — The  seller  of  goods  may  stop  them  in  iran- 

sUiL,  on  account  ot  the  insolvency  of  the  purchaser,  not  only  when  such 
insolvency  occurred  after  the  sale,  but  also  when,  though  existing  be- 
fore, it  was  not  discovered  until  after  the  sale. — Loeb  d:  Brother  v.  Pe- 
ters &  Brother,  243. 

2.  Same;  xchen  lasL — The  right  of  stoppage   by  the  seller  is  lost,   when, 

before  it  is  exercised,  the  purchaser  has  sold  the  goods,  and  indorsed  the 
bill  of  lading,  to  a  sub-purchaser  for  value  in  good  faith. — lb.  243. 

3.  Same;  evidence  of  uKuit  of  good  faith  by  .^ub-pwchaser. — That  the  sub- 

purchaser, when  he  took  a  transfer  of  the  bill  of  lading  for  the  goods, 
had  knowledge  of  the  original  purchaser's  insolvency,  is  a  fact  tending 
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to  show  that  he  did  not  purchase  in  good  faith,  and  is  admissible  for 
that  purpose  in  a  contest  with  the  original  vendor. — lb.  243. 

4.  Who  is  purchaser  for  valuable  consideration. — The  transfer  of  the  bill  of 

lading  by  the  purchaser  of  the  goods,  as  collateral  security  for  a  pre- 
existing debt,  without  any  new  consideration,  does  not  constitute  the 
assignee  a  purchaser  for  valuable  consideration. — lb.  243. 

5.  Vendor's  lien  ;  transfer  of  note  for  purchase-money.  — A  vendor's  equitable 

lien  on  land,  for  the  unpaid  purchase-money,  does  not  pass  to  an 
assignee  or  transferree  of  the  note  given  for  the  purchase-money,  when 
the  transfer  does  not  involve  the  vendor  in  liability  for  the  ultimate 
payment  of  the  note,  but  secures  to  him  all  the  benefits  of  a  payment. — 
Barnett  v.  Riser's  Executor,  347. 

6.  Same  ;  ichai  ejections  avail  on  error. — A  decree  enforcing  a  vendor's  equita- 

ble lien  on  land,  in  favor  of  an  assignee  or  transferree  of  the  notes  for  the 
purchase-money,  will  not  be  reversed  on  error,  because  the  record  does 
not  afiQrmatively  show  that  the  lien  passed  to  him  by  the  transfer  of  the 
note,  when  that  question  was  not  raised  in  the  court  below.  —lb.  347. 

7.  Vendor's  lien;  against  whom  asserted. — A  vendor's  lien  on  land,  for  the 

unpaid  purchase-money,  can  not  be  asserted  against  a  bona  fide  purcha- 
ser for  valuable  consideration  without  notice. — Thurman  v.  bioddard  & 
Co.,  336. 

8.  When  mortgagee  is  bona  fide  purchaser  for  value.  — When  a  mortgage  is  given 

simply  as  security  for  a  pre-existing  debt,  the  time  of  payment  not  being 
extended,  nor  any  new  consideration  intervening,  the  mortgagee  is  not 
entitled  to  protection,  as  a  bona  fide  purchaser  for  valuable  considera- 
tion, against  an  equitable  title  or  claim  of  which  he  had  no  notice  ; 
secus,  when  the  day  of  payment  is  extended  in  consideration  of  the 
mortgage. — Cook  v.  Parham  &  Blunt,  456  ;  Thurman  v.  Stoddard,  336. 

9.  Who  is  purchaser  for  valuable  consideration.  — To  establish  the  defense  of  a 

bona  fide  purchase  for  valuable  consideration  without  notice,  good  faith 
and  a  valuable  consideration  (that  is,  money  paid,  a  liability  assumed, 
or  an  injury  incurred)  must  concur  :  extending  the  day  of  payment  fif 
aja  antecedent  debt,  or  taking  a  mortgage  to  secure  a  debt  presently  con- 
tracted, or  an  absolute  purchase  of  property  in  payment  of  an  antece- 
dent debt,  is  a  valuable  consideration  ;  but  a  mortgage  to  secure  an  ante- 
cedent debt,  without  any  extension  of  the  day  of  payment,  is  not. — ■ 
Thames  (&  Co.  v.  Rembert's  Adm'r,  561. 
10.  Examination  of  title-dieds  by  purchaser;  when  chargeable  with  notice. — A  pur- 
chaser of  lands  has  the  right,  and  it  is  his  duty,  to  examine  every  in- 
strument which  forms  a  link  in  the  chain  of  his  vendor's  title  ;  and  he 
is  chargeable  with  notice  of  every  fact  recited  in  any  of  those  instru- 
ments, or  appearing  on  their  face  ;  hence,  when  a  deed  is,  on  its  face, 
fraudulent  and  void  as  against  the  grantor's  creditors,  a  sub-purchaser 
from  the  grantee  can  not,  as  against  those  creditors,  claim  protection  as 
a  bona  fide  purchaser  without  notice. — lb.  561. 
U.  Title  of  purchaser  from  fraudulent  grantee. — A  purchaser  from  a  fraudulent 
grantee  maj',  as  against  the  creditors  of  the  grantor,  set  up  the  defense 
of  a  bona  fide  purchase  for  valuable  consideration  without  notice,  when 
the  deed  is  not  fraudulent  and  void  on  its  face.— i  6.  561. 

VENUE.    See  Cbiminal  Law,  61. 

VERDICT. 

1.  Sufficiency  of  verdict. — In  an  action  against  husband  and  wife,  seeking  to 
charge  the  wife's  property,  particularly  described,  and  alleged  to  belong 
to  her  statutory  separate  estate,  with  the  price  of  necessary  family  sup- 
plies sold  and  delivered  (Code,  §  2711),  a  verdict  finding  the  issue  in  fa- 
vor of  the  plaintiflb,  assessing  their  damages  at  a  specified  sum,  and 
further  finding  "the  following  separate  estate  to  belong  to"  the  wife,  is 
sufficient  to  support  a  judgment  for  plaintiffs,  although  it  does  not,  in 
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words,  find  that  the  property  belongs  to  the  alatutory  separate  estate  of 
the  wife. — Nebns  v.  Armstrong,  330. 

See,  also,  Cbiminal  Law,  176,  177. 

WILLS. 

1.  Application  for  probate  of  will ;  nature  (^  proceeding. — An  application  for 

the  probate  of  a  will,  in  the  Probate  Court,  is  a  proceeding  in  rem,  the 
purpose  of  which  is  to  establish  the  status  of  the  estate  ;  and  it  does  not 
assume  the  form  or  character  of  a  suit  inter  partes,  until  the  heirs  or 
distributees  intervene  as  parties. — Kumpe  and  Wife  v.  Coons,  448. 

2.  Ckmtest  of  probate  of  will  in  equity. — If  the  application  for  probate  is  not 

contested  in  the  Probate  Court,  but  the  heirs  or  distributees  afterwards 
seek  to  set  adide  the  probate  by  bill  in  equity  (Code,  §  2336),  which  is  a 
statutory  substitute  for  probate  in  solemn  form,  the  character  of  the 
proceeding  is  not  changed  so  far  as  the  estate  is  concerned,  though  it  is 
an  adversary  suit  between  the  parties  claiming  under  and  against  the 
will.— 76.  448. 

3.  Competency  of  legniee  or  devisee  as  attesting  witness  to  will. — Under  the  Code 

of  1867  (§  2704),.and  under  the  present  Code  ($  3058),  a  legatee  or  de- 
visee may  be  an  attesting  witness  to  the  will,  and  may  testify  to  its  exe- 
cution in  any  suit  or  proceeding  in  which  it  may  be  involved. — lb.  448. 

WITNESS. 

1.  Competency  of  child  as  witness. — The  admissibility  of  children  as  witnesseg 

depends,  not  merely  upon  their  possessing  a  competent  degree  of  un- 
derstanding, but  also,  in  part,  upon  their  having  received  such  a  degree 
of  religious  instruction  as  not  to  be  ignorant  of  the  nature  of  an  oath, 
or  of  the  consequences  of  falsehood. — Carter  v.  The  State,  52. 

2.  Same;  preliminary  examination. — When  a  child  of  tender  years  is  pro- 

duced as  a  witness  in  court,  it  is  the  duty  of  the  presiding  judge  to  ex- 
amine him  or  her,  without  the  interference  of  counsel  further  t6an  the 
judge  may  choose  to  allow,  in  regard  to  the  obligation  of  the  oath  taken 
by  a  witness  ;  and,  in  a  proper  case,  to  explain  the  same  to  one  who  is 
intelligent  enough  to  understand  what  he  says  ;  and  then  to  determine 
whether  or  not  the  child  shall  be  sworn  and  permitted  to  testify. 
lb.  52. 

3.  Same.—ITeld,  in  this  case,  that  a  little  negro  girl,  about  nine  years  old, 

was  improperly  permitted  to  testify  as  a  witness,  when  the  only  evi- 
dence as  to  her  competency  was,  that  in  answer,  to  questions  put  to  her 
by  defendant's  -counsel,  she  said,  "  that  she  did  not  know  what  the  Bible 
was  ;  had  never  been  to  church  but  once,  and  that  was  to  her  mother's 
funeral ;  did  not  know  what  book  it  was  she  laid  her  hand  on  when 
sworn  ;  had  beard  tell  of  God,  but  did  not  know  who  it  was  ;  and  said, 
if  she  swore  to  a  lie,  she  would  be  put  in  jail,  but  did  not  know  she 
would  be  punished  in  any  other  way." — lb.  52. 

4.  Compeiency  of  devisees  and  legatees  as  attesting  witness€S,to  will,  underact 

of  1806.  and  Code  of  1852.— The  act  of  1806,  relating  to  the  attestation 
of  wills,  and  devises  or  bequests  to  subscribing  witnesses  thereto  (Clay's 
Digest,  596.  §§  1-8),  was  a  substantial  re-enactment  of  the  English 
statutes  (29  Car.  2,  and  25  Geo.  2)  ;  and  the  latter  statute,  declaring  a 
legatee  or  devisee  competent  as  an  attesting  witness,  but  avoiding  his 
legacy  or  devise,  was  carried  into  the  Code  of  1852  (§  1608).— A'ujnpe  r. 
Coons,  448. 

5.  Same  ;  under  act  of  Fi^ruary  14,  1867,  and  Revised  G  de.— This  section  of 

the  Code  of  1852  (§1608)  was  expressly  repealed  by  the  act  approved 
February  14.  1867  (Sess.  Acts  1866-7,  p.  455),  and  was  therefore  omitted 
from  the  Revised  Code  of  1867.  But  this  repeal  and  omission  did  not 
revive  the  common-law  rule  as  to  the  competency  of  legatees  and  de- 
visees as  attesting  witues-ses  to  wills  :  it  was  the  effeot  and  result  of  the 
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general  statute,  of  which  the  repealing  section  was  a  part,  and  which 
was  intended  as  a  revision  of  the  whole  subject  of  the  competency  of 
witnesses  as  affected  by  interest  or  connection  with  the  suit  or  proceed- 
ing.—i6.  448. 

6.  Competency  oj  witnesses  as  affected  by  interest;  exception  as  to  suits  iy  or 

against  executors  or  administrators. — The  great  purpose  of  the  said  act  of 
February  14,  1867  (Rev.  Code,  §  2704),  was  to  enlarge  the  competency 
of  witnesses,  by  removing  interest  or  connection  with  the  cause  as  a 
disqualification  ;  and  the  only  exception  or  exclusion  made  by  the  stat- 
ute was  as  to  transactions  with,  or  statements  by  any  deceased  person, 
whose  estate  was  interested  in  the  result  of  the  suit  ;  the  reason  of  the 
exclusion  being,  that  there  should  not  be  admissibility,  where  there  can 
n"ot  be  mutuality.  The  present  statute  (Code,  §  3058)  is  a  continuation 
of  the  same  policy. — lb.  448. 

7.  Same  ;  competency  of  legatee  or  deoisee  as  attesting  witness  to  will. — Under 

the  Code  of  1867  (§  2704),  and  under  the  present  Code  (^  3058),  a  lega- 
tee or  devisee  may  be  an  attesting  witness  to  the  will,  and  may  testify 
to  its  execution  in  any  suit  or  proceeding  in  which  it  may  be  involved. 
lb.  448. 

8.  Preliminary  questions  to  wiiriess,  as  to  age,  occupation,  <&c. — It  is  a  common 

pi'actice,  where  a  witness  is  put  on  the  stand,  to  ask  him  his  age,  resi- 
dence, condition  in  life,  etc.  ;  which  questions  are  merely  introductory, 
intended  to  aid  the  jury  in  putting  a  proper  estimate  on  his  testimony, 
and  hardly  the  subject  of  exception.  Under  this  practice,  the  prosecu- 
trix in  a  criminal  case  may  be  asked,  "  if  she  was  a  widow." — Cooper  v. 
2  he  State,  80. 

9.  Refreshing  memory  of  icitness  by  memorandum.— A  witness  may  refresh  his 

memory  by  examining  a  memorandum  made  by  himself,  or  known  and  ' 
recognized  by  Him  as  stating  the  facts  truly,  when,  after  such  examina- 
tion, he  can  testify  to  the  tacts  as  matter  of  independent  recollection; 
but,  in  such  cases,  the  memorandum  itself  is  not  thereby  made  evidence 
in  the  cause,  unless  the  opposing  party  calls  lor  it. — Acklen's  Executor  v. 
*H.ickman,  494. 

10.  Same. — If  the  memorj'  of  the  witness  is  not  refreshed  by  an  examination 

of  the  memorandum,  so  that  he  can  testify  to  the  facts  as  matter  of  in- 
dependent recollection,  but  he  can  nevertheless  testify  that,  at  or  about 
the  time  the  memorandum  was  made,  he  knew  its  contents,  and  knew 
them  to  be  true,  bis  testimony  and  the  memorandum  are  both  legal  and 
competent  evidence;  but,  if  he  did  not  know  the  contents  of  the  mem- 
onindum  to  be  true  when  it  was  made,  although  he  saw  it  made,  and  he 
has  no  independent  recollection  of  the  facts  after  examining  it,  the 
memorandum  is  not  admissible  evidence  of  the  facts  therein  stated. 
lb.  494. 

11.  Same. — A  witness,  testifying  to  the  correctness  of  an  account,  may  aid 

his  memory  by  consulting  the  entries  in  books,  when  he  himself  made 
them,  and  had  knowledge  of  their  correctness  when  he  made  them ; 
but  he  can  not  testify  to  the  correctness  of  an  account,  as  made  out 
from  books  in  his  custody  and  possession,  when  he  did  not  himself 
make  the  entries,  and  has  no  knowledge  of  the  matters  of  account, 
except  as  derived  from  the  books. — M.  <&  C.  Eailroad  Co.  v.  Maples, 
601. 

12.  Impeaching  witness  by  proof  of  former  declarations. — A  witness  can  not  be 

examined  as  to  his  former  declarations,  about  a  matter  that  is  collateral 
and  irrelevant,  for  the  purpose  of  laying  a  predicate  to  impeach  him ; 
and  when  the  matter  inquired  about  is  relevant,  he  can  not  be  required 
to  give  a  categorical  answer,  but  has  the  right  to  explain  what  he  said 
on  the  specified  occasion. —  Washington  v.  The  State,  189. 

13.  Di'icredited  witness;  weight  of  testimony  of. — There  is  no  maxim  of  the 

law  of  evidence  which  requires  greater  caution  in  its  application,  than 
that  which  afiirms  that  a  witness,  intentionally  giving  false  testimony 
as  to  any  material  fact,  is  to  be  wholly  discredited  by  the  jury;  and  this 
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court  "follows  the  authorities  which  hold  that  it  is  not  u  rule  of  law, 
affecting  the  competency,  operating  a  disqualification  of  the  witness,  to 
be  given  in  charge  to  the  jury  as  imperatively  binding  them,  but  is  to 
be  applied  by  them,  according  to  their  sound  judgment,  for  the  ascer- 
tainment, and  not  for  the  exclusion  of  truth." — Grimes  v.  The 
State,  166. 

14.  Statements  of  party  as  witness  in  another  suit. — Statements  made  by  a 

witnee<«  while  testifying,  relative  to  a  material  matter  in  issue  in  an- 
other suit  to  which  he  is  a  pitrty,  as  showing  his  knowledge  of  the  in- 
solvency of  another  person,  may  be  proved  again.st  him  in  that  suit 
without  calling  him  as  a  witness. — Loeb  <£  Bro.  v.  Peters  &  Bro.,  243. 

15.  To  tcbal  plaintiff,   as  tciiness,  may  testify.— The  plaintiff;    testifying  as  a 

witness  to  her  personal  injuries,  may  state,  "In  consequence  of  loss  of 
time,  and  physical  disability  from  the  injuries,  she  had  been  prevented 
from  earning  money  by  her  labor,  and  had  been  injured  fifty  dollars 
within  the  four  months  next  after  the  fall,  in  consequence  of  the  hurts 
caused  by  the  fall."  This,  in  substance,  is  an  assertion  that  her  labor 
during  that  time  would  have  been  worth  fi(ty  dollars. — S.  &  N.  Railroad 
Co.  V.  McLendon,  266. 

16.  To  what  witness  may  testify. — The  following  expressions,  used  by  a  witness 

testifying  as  to  the  personal  injuries  received  by  the  plaintiff',  "though 
awkwardly  expressed  sometimes,  are,  at  most,  conclusions  of  fact,"  and 
are  not  improperly  allowed  :  "Plaintiff  seemed  to  be  suffering"  the  day 
after  the  injury  ;  "she  was  not  able  to  return  home"  on  that  day  ;  "was 
not  able  to  use  her  arm  a  large  part  of  the  time  for  several  months ;" 
"when  she  returned  home,"  on  the  second  day  after  the  injury,  "she 
looked  bad,  and  her  left  uyrist  looked  like  the  bone  had  slipped  off  the  joint;" 
"  she  teas  disabled  by  the  fall,  Ac. — lb.  266. 

17.  Same. — In  a  prosecution  for  murder,  whether  the  defendant,  at  the  time 

of  the  homicide,  was  so  drunk  as  to  be  incapable  of  forming  a  design 
or  intent,  is  a  conclnsion  to  be  drawn  by  the  jury  from  all  the  evidence 
belore  them,  and  not  a  question  of  fact  to  which  a  witness  may  testify. 
Armor  v.  7 he  State,  173. 

18.  Same.— Intemperate  habits  is  a  collective  fact,  to  which  a  witnefis  may 

testify,  if  he  has  sufficient  knowledge ;  and  the  person  to  whom  the 
liquor  was  sold  may  himself  testify  whether  he  is  or  is  not  of  intem- 
perate habits —To  (wm  t?.   The  State,  H7. 

19.  Same.— A.  person,  knowing  the  fact,  may   testify  that  the  intemperate 

habits  of  the  person  to  whom  the  liquor  was  sold  were  generally  known 
in  the  neighborhood  in  which  the  sale  was  made. — lb.  147. 

20.  Meaning  and  explanation  of  words  used. — In  a  criminal  prosecution  for 

slander  of  a  female  (Code,  ^  4107),  when  the  words  used  are  unambigu- 
ous, and  of  ordinary  acceptation  and  signification,  the  court  and  jury 
must  construe  them  ;  but,  when  some  cant  phrase,  or  low  expression, 
not  having  an  ordinary  acceptation,  is  used,  a  witness  may  testify  aa  to 
its  meaning.— Z/a/ey  v.  The  State,  89. 

21.  Declarations  of  witness  out  of  court;  when  and  how  proved. — The  declara- 

tions of  a  witness  who  has  been  examined,  as  to  any  material  matter 
about  which  he  was  not  questioned,  can  not  be  proved  by  another  wit- 
ness. The  witness  himself  must  be  first  interrogated  as  to  such  declar- 
ations.—^^ipeH  V.  The  State,  61. 

22.  Impeaching  and  sustaining  witness. — When  a  witness  is  interrogated,  on 

cross-examination,  as  to  former  inconsistent  declarations,  and  denies 
that  he  made  them,  he  may  state,  in  rebuttal,  what  he  did  suy  on  the 
particular  occasion  specified. — Haley  v.  The  State,  83. 

23.  Same. — When  a  witness  has  been  impeached  by  proof  of  former  declara- 

tions inconsistent  with  his  testimony,  his  credibility  may  be  sustained 
by  proof  of  his  general  good  character.— i 6.  83. 

24.  Sime. — It  is  permissible  to  prove  a  previous  dispute  between  the  accused 

and  a  witness  for  the  prosecution,  as  tending  to  show  the  existence  of 
unfriendly  relations  between  them  :  but,  when  the  subject  of  the  dis- 
pute has  no  connection  with  the  offense  for  which  the  accused  is  ou 
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trial,  the  witness  can  not  be  impeached  by  the  contradictory  testimonv 
ofothers.— i6.  83.  J  J 

25.  Proof  of  character ;  competency  o^  witness.— A  witness,  who  states  that  "he 
knows  the  general  character  of  the  defendant  from  rumor,"  is  not  com- 
petent to  testify  in  reference  to  it.— 16.  83, 
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